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COURT    OF    COMMON    PLEAS. 

fUt^titlaM  Cirtn. 
IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA. 


B18HOP9  Executrix  v.  Mabsh.  1839. 

A^ ETERSDORFF  diewed  cause  against  a  rule  obtained  An  affidavit 


produced  in 
>port  of  a 
e  obtained 


by  Jamesy  for  entering  a  su^estion  on  the  roll  in  this  action^  support  of  a 

rule 
for 

plaintiff  liable  to  double  costs,  on  the  ground  that  40«.  only  suggestion  on 


puisuant  to  23  Geo.  2,  c.  33,  s.  19,  in  order  to  render  the  Sr*e2terf?ra 


the  roll,  in 

having  been  recovered,  and  the  defendant  being  resident  order  to  render 

within  the  county  of  Middlesex,  he  was  liable  to  be  warned  Uab^  todoublo 

and  summoned  to  the  county  Court  for  the  amount    A  pre-  j^S^^*'  ^* 

liminary  objection  was  taken  to  the  affidavit,  on  which  the  rule  Court  of  Re- 

ouests'  A.ct 

had  been  obtained,  that  it  contained  nothing  to  shew  that  the  stated  that  ihe 
debtwas  incurred  within  the  jurisdiction  of  the  Court    The  ^"^^^J^^J^^ 
affidavit  set  out  the  residence  of  the  defendant  and  then  it  the  jurisdiction 

of  the  county 

alleged  that  he  resided,  at  the  time  of  the  action  being  Court,  that  he 
brought,  in   the  county  of  Middlesex,  and   that  he  had  ]^^onedto 
always  been,  and  stiU  was  liable  to  be  summoned  and  Ij^tt^woomt 
warned  to  the  Court  of  Requests  of  that  county ;  but  this  Kcorered  was 

^  "^  under  40«.— 

ffeld,  that  that 
was  sdBdentt  and  that  it  need  not  be  speciilcally  alleged,  that  the  cause  of  action  arose  within  the 
county.    An  executrix  plaintiff  is  tiable  to  pay  double  costs  under  the  act. 

VOL.  VnL  '  B  D.  p.  C. 
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1839. 


Bishop, 

Executrix 

«. 
Marsh. 


was  only  one  of  the  essential  &ct8  in  the  case^  and  it  ought 
also  to  have  been  clearly  stated  that  the  cause  of  action 
accrued  within  the  jurisdiction  of  the  Court  The  cause 
must  be  taken  to  be  such  a  one  as  was  triable  in  the  old 
county  Court,  for,  by  s.  4  (^  the  23  Geo.  2,  c.  33,  by  which 
this  Court  was  created,  it  was  provided,  that  no  persons 
should  be  liable  to  be  summoned,  except  those  who  were  so 
liable  in  the  old  county  Coiut,  or  the  Court  have  jurisdiction 
to  hear  any  cause  other  than  such  cause  as  might  have  been 
entertained  by  plaint  in  the  county  Court  A  declaration 
merely  alleging  the  facts  here  stated  would  have  been  for- 
merly bad,  and  the  affidavit  must^  therefore,  be  held  to  be 
insufficient  He  cited  Bailey  v.  Chitty  (a). 


Jamesy  in  support  of  the  rule.  The  affidavit  was  in  the 
ordinary  form,  and  stated  all  the  essential  facts,  and  it  was 
for  the  plaintiff  to  shew,  if  such  were  really  the  case,  that 
the  cause  of  action  arose  elsewhere  than  in  the  county. 
The  use  of  the  affidavit  was  only  to  bring  the  parties  before 
the  Court,  and  a  primd  facie  case  need  only  be  made  out 
ITindcU,  C.  J. — The  case  of  Jones  v.  Jxen{b)  is  in  point] 

Petersdorjfff  contra,  urged  that  the  defendant  was  seeking 
to  disturb  the  ordinary  course  of  justice,  and  on  him  lay 
the  onus  of  strict  proof.  Only  one  of  two  essential  facts 
was  here  stated  (c). 


TiNDAL,  C.  J. — It  appears  to  me,  that  this  preliminary 
objection  to  the  affidavit,  should  not  be  allowed  to  prevail 
The  affidavit  is  in  the  precise  words  of  the  19th  section 
of  the  act  They  are  general  in  requiring  that  the  debt 
recovered  shall  be  under  a  certain  sum,  and  that  the  de- 
fendant shall  reside  in  the  county,  and  shall  be  liable  to  be 
summoned  to  the  Court  of  Requests.  If  there  is  any  such 
answer  as  that  he  does  not  reside  in  the  county,  or  that  he 


(a)  2  M.  &  W.  28. 

ib)  I  Ld.  Raym.  119. 

Cc)  See  Unwin  v.  King,  ante. 


vol.  2,  pp.  492,  593»  and  Fossett 
V  Ow^ey,  ib.  497. 


MtCHAEt^AS  TERM,  3  VICT. 

is  not  liable  to  be  summoned,   it  should  be  shewn  by 
counter  affidavits.     Here  no  such  answer  is  given. 

Petendarff  then  contended,  that  the  rule  must  be  dis- 
chaiged  on  another  ground  The  action  was  brought  by 
the  p]ainti£F  in  her  capacity  of  executrix,  and  the  effect  of 
making  this  rule  absolute,  would  be  to  render  her  Uable  to 
daufale  costs.  The  3  &  4  W.  4,  c.  42,  s.  31,  only  applied 
to  the  instances  specified,  but  this  case  was  not  within  the 
meaning  of  that  statute.  He  cited  Wardo'oper  v.  Richard- 
wn  (a),  and  Harris  v.  Lloyd  {b). 

Jamesy  in  support  of  the  rule,  urged  that  the  liability  of 
the  {daintifT  to  double  costs,  was  incidental  to  her  bringing 
the  action  in  the  wrong  Court  He  cited  the  case  of  Wase 
V.  frybwrd{e)f  which  he  contended  was  exactiy  in  point 

ToiDAi.,  C.  J.— The  words  of  the  stat  3  &  4  W.  4,  c.  42, 
&  31,  axe  general,  and  must  be  held  to  extend  to  this  case. 
They  are,  **  That  in  every  action  brought  by  any  executor 
or  administrator  in  right  of  the  testator  or  intestate,  such 
executor  or  administrator  shall,  unless  the  Court  in  which 
such  action  is  brought,  or  a  judge  of  any  of  the  said  superior 
Courts,  shall  otherwise  order,  be  liable  to  pay  costs  to  the 
defendant,  in  case  of  being  nonsuited,  or  a  verdict  passing 
against  the  plaintiff,  and  in  all  other  cases  in  which  he 
would  be  liable,  if  such  plaintiff  were  suing  in  his  own  right, 
upon  a  cause  of  action  accruing  to  himself;  and  the  de- 
fendant shall  have  judgment  for  such  costs,  and  they  shall 
be  recovered  in  like  maimer."  It  is  for  the  executor  to 
apply  to  the  Court,  if  he  can  shew  any  ground  of  exemption. 

BofiANQUBT,  J. — In  the  case  of  Wase  v.    JVyburd,  the 
ttention  of  the  Court  was  expressly  drawn  to  this  point 
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Bishop, 
Execatrix 

V, 

Marsh. 


Rule  absolute. 


(a)  1  Ad.  &  £1.  75. 


(6)  4  M.  &  S.  171. 

B   2 


(c)  Doug.  246, 
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Bbown  v.  Hui>8on. 

The  operation  9/fM  ANSEL  moved  for  a  rule  to  shew  cause,  why  a  writ  of 
Hilary,  2  &  3  ^a.  sa.,  issued  in  this  action,  should  not  be  set  aside,  on  the 
^S  to  Ae°°"  ff^*^^  ^^^^  irregularity,  the  defendant's  addition  not  being 
Court  of  stated  in  the  indorsement     The  indorsement  stated  the 

and  it  is  unne-'  defendant's  residence  to  be  ''at  17,  Addington  Square,  Cam- 
^J^^  Iq  *  berwell,"  but  omitted  the  addition  altogether.  He  cited  the 
H^jiXX  "^®  of  tt  T.,  2  &  3  Geo.  4(a),  and  the  case  of  Davidson 
fendanfg  ad-     V.  Dunne  (6). 

dition  should  be 
indorsed  on  a 

wntofca.sa.  Talfourd^  Serjt,  on  a  subsequent  day,  shewed  cause. 
The  rule  of  Hilaiy,  2  &  3  Geo.  4,  did  not  prevail  in  this 
Court,  or  in  the  Exchequer,  but  only  in  the  Queen's  Bench. 
Davidson  v.  Dunne^  was  a  case,  where  the  Court  refused  to 
discharge  a  defendant  out  of  custody,  for  want  of  the  in- 
dorsement, on  a  testatum  ca.  sa.  An  affidavit  was  now 
produced,  in  which  the  plaintiff's  attorney  swore  that  he 
had  made  inquiries,  and  had  been  unable  to  discover  the 
defendant's  proper  addition. 

Bompas,  Serjt,  and  Mansel,  in  support  of  the  rule. 
The  Court  refiised  to  grant  the  application  in  Davidson  v. 
Dunne,  because  it  was  in  the  wrong  form.  The  Court  did 
not  there  say  that  the  rule  was  confined  to  the  Court  of 
Queen's  Bench. 

TiNDAL,  C.  J. — The  point  was  not  called  to  the  attention 
of  the  Court,  in  that  case.  The  practice  is  confined  to  the 
Court  of  Queen's  Bench. 

Rule  dischaiged  (c). 

(a)  5  B.  &  Aid.  660.  (e)  See  Betiyes  v.  Tkon^^stm, 

{b)  Ante,  vol.  4,  p.  119.  ante,  vol.  7,  p.  322. 
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Th£  Quben  9.  The  Shebiff  of  Essex,  in  th^  cause  of 
DoBREEN  and  Others  v.  Sheridan. 

rrlLDEf  Serjt,  shewed  cause  against  a  rule  obtained  by  On  an  applica- 
Bomptu,  Serjt.,  for  setting  aside  the  attachment  issued  an  attachment 
against  the  sheriff  in  this  case,  for  not  returning  the  writ  in  JJJ^^g^  ^J. 
due  time*  on  the  inround  of  izranilarity.  no*  '^i!??'"?  * 

T  ,    ,  ,  1     ^  *  writofa.fa.,  It 

it  appeared  that  on  the  2nd  of  August^  1839,  a  testatum  appeared  that 
fi.  fiu  was  issued  in  the  action,  to  levy  a  sum  of  1482.  10«.  guidon  the  2nd 
which  was  directed  to  the  sheriff  of  Essex,  and  on  the  3rd  ^j^JS*a  ier 
of  the  same  month,  a  levy  was  made  by  the  under-sheriff's  of  part  of  the 
deputy  bailiff,  to  the  amount  of  44/1  5«.  6cL  ,  On  the  4th  of  defendant's 
September,  a  rule  for  the  return  of  the  vnit  within  eight  ^  thel^low- 
days  was  served  on  the  sheriff,  and  on  the  12th  of  the  same  ip9  ^7- .  P^ 

•^  '         ^  the  4th  of  Scp- 

month,  the  defendant  died,  the  writ  being  returnable  on  the  tember  the 

13th.     The  sheriff  made  no  return  until  the  1st  of  No*  ruled  to  return 

vember,  and  on  the  6th  of  November,  the  writ  of  attach-  2l!rhTda^  but 

ment  was  issued     The  present  rule  had  been  obtained  on  the  I2th  of 

the  same  month 

upon  an  affidavit,  that  the  sheriff  had  applied  to  the  deputy  the  defendant 
bailiff  for  the  means  of  making  the  return,  but  that  he  had  ^^^  ^oi  re- 
omitted  to  forward  the  requisite  information,  until  the  1st  of  ^^^^ 
November.  her.— jwrf, 

—  11/*  ihwt  the  plain- 

It  was  now  ocmtended,  that  this  afforded  no  ground  of  tiff  had  lost 

excuse,  and  that  the  sheriff  being  clearly  in  contempt,  he  deUy^n  the  ^ 
could  only  set  aside  this  attachment  upon  such  terms  as  ?^j^^j^i^ 
would  recompense  the  plaintiff  for  the  loss  sustained  by  the  attachment 
ne^igence  in  returning  the  vnit.    If  the  vnit  had  been  j^e  on  pay- 
returned  according  to  the  rule  served  upon  the  sheriff,  »«a*o^«o«t«. 
the  plaintiff  would  have  been  informed  of  the  death  of  the 
defendant,  and  might  have  issued  an  alias  testatum  fi.  &., 
under  which  he  might  have  levied  the  rest  of  the  debt 
The  objection,  which  might  be  raised,  that  as  the  defendant 
died  the  day  before  the  writ  was  returnable,  and  as  a  new 
3.  &.  could  only  be  issued  after  the  return  of  that  pre- 
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viously  issued,  under  the  stat  3  &  4  W.  4,  c.  67,  s.  2,  there- 
fore the  delay  of  the  return  could  have  occasioned  no  loss 
to  the  plaintiff,  would  not  apply  here.  JVatsan  v.  MatkeU  (a), 
Storr  V.  Bowles  (6),  Sutton  v.  Lord  Cardross  (c).  In 
Brocher  v.  Pond{d\  Parke,  J.,  said,  "The  act  of  parlia- 
ment says,  all  writs  of  execution  may  be  tested  on  the 
day  on  which  the  same  are  issued.  It  does  not  say  that 
they  mutt  be  tested  on  that  day;  nor  does  it  say  how 
long  before  they  may  be  tested."  In  this  case,  therefore, 
the  plaintiff  might  have  issued  an  alias  writ,  which  might 
have  been  tested  in  the  antecedent  term,  so  as  to  make  it 
regular  as  to  the  death  of  the  defei^ant 


Bomptu,  Serjt,  in  support  of  the  rule.  In  all  cases  of 
continuance,  the  new  writ  must  bear  date  of  the  day  on 
which  the  preceding  writ  was  returnable,  and  where  goods 
were  levied,  the  did  writ  must  be  recited  in  that  subsequently 
issued  The  sheriff,  in  this  case,  was  bound  to  return  the 
writ  only,  on  the  13th  of'  September,  but  then  the  de- 
fendant was  dead,  and  no  new  writ  could  have  issued. 
Wation  V.  Mazkelly  and  Brocher  v.  Potid  had  no  bearing 
upon  this  case.  The  sheriff  ought  not,  therefore,  to  be  fined. 

Cur.  adv.  vuU. 

Tdtdal,  C.  J.,  on  the  last  day  of  Term  delivered  judg- 
ment This  was  a  rule  obtained  for  setting  aside  an  attach- 
ment against  the  sheriff,  for  not  returning  a  writ  of  testatum 
fi.  &.  The  writ  was  issued  on  the  2nd  of  August,  and  was 
deUvered  to  the  sheriff  on  the  3rd,  and  he  made  a  seizure 
at  Stratford,  in  Essex,  on  the  same  day.  On  the  12th  of 
August,  he  sold  the  goods  which  he  had  seized,  but  which 
only  satisfied  part  of  the  debt  On  the  4th  of  September, 
a  rule  calling  on  the  sheriff  to  return  the  writ  in  eight  days. 


(a)  Ante,  vol.  2,  p.  810. 
(6)  Ante,  vol.  I,  p.  516. 


(c)  Ante,  vol.  1,  p.  511*1 

(d)  Ante,  vol.  2,  p.  472. 
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was  obtained,  of  which,  however,  he  took  no  notice,  and  on  1839. 
the  12th  the  defendant  died.  The  return  was  not  made  o^^ 
until  the  .Iit-<^  November.  The  sherijBT,  therefore,  is  clearly  ^^  »•  ^ 
in  contempt,  and  the  question  is,  on  what  terms  the  at-  Essex. 
tachment  should  be  set  aside  ?  It  is  said  by  the  plaintiff, 
that  he  hiis  lost  the  opportunity,  which  he  had,  of  making 
good  the  rest  of  his  debt,  by  reason  of  the  return  not 
having  been  made,  for  that  he  might  have  issued  a  new 
^t  If  we  could  see  our  way  clearly,  that  that  was  the 
&ct,  the  sheriff  should  be  in  the  same  situation,  in  which 
be  would  be  placed  for  not  returning  a  writ  on  mesne 
process,  bytwe  are  not  satisfied  that  any  new  writ  could 
have  been  issued  in  the  present  form,  in  which  writs  are 
allowed  to  gb,  which  would  have  had  the  operation  con- 
tended for.  '  As  the  old  writ,  however,  which  issued  finBt, 
was  not  returned  until  the  1st  of  November,  there  was 
nothing  to  prevent  the  plaintiff,  if  he  got*  any  information 
as  to  the  goods,  which  belonged  to  the  defendant,  from 
going  on  with  the  execution,  giving  notice  to  the  sheriff, 
the  writ  having  full  operation,  until  it  was  completely 
satisfied.  It  is  not  a  case,  therefore,  in  which  we  should 
deal  &irly  with  the  sheriff,  if  we  imposed  such  a  harsh 
measure  upon  him,  as  to  make  him  responsible  for  the  debt, 
and  this  rule  must  be  absolute,  for  setting  aside  the  attach- 
ment, on  payment  of  costs  by  the  sheriff. 

« 

Rule  absolute,  on  payment  of  costs  (a), 
(a)  See  Famcombe  v.  Kent,  ante,  vol.  2/p.  464. 
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Booth  v.  Whitehead. 
In  an  actionby    J.  HIS  was  an  action  broufflit  by  the  indorsee  aoainst  the 

the  indorsee        ,_  n     x  -it     n        %  nx»  •  j 

against  the  m.  indorser  of  a  bill  of  exchange.  The  action  was  commenced 
of  exciuuaffe,  ^  ^^  month  of  June,  and^  in  a  correspondence  which  took 
thedefraduit    place  between  the  defendant  and  the  plaintiflfs  attorney, 

hayinff  sug-         *  r  *f' 

ffested  that  the  the   former  stated  that  the  indorsement  was  a  foi^iy. 

was  a  forgery,  ^  Order  that  an  opportuni^  for  inquiry  might  be  afforded, 

Sde?^^id  ^®  plaintiff's  attorney  then  gave  an  undertaking,  that  he 

time  for  in.  would  not  sign  judgment  until  there  had  been  a  four  days' 

nndertddng  demand  of  plea. 

Sf  ^^u^.        ^  Saturday,  November  2nd,  the  defendant,  without  any 

ment  withoirt  previous  demand  from  the  plaintiff,  delivered  two  pleas ; 

mand  of  plea,  first,  that  he  did  not  indorse;  and,  secondly,  non  assumpsit; 

on  the  9th  of  ^nd  on  the  9th  ruled  the  plaintiff  to  reply,  giving  him 

liTciSfadouble  '^^^^^^  ^*^  ^  *  replication  was  not  delivered  on  the  fol- 

plea,  and  ruled  lowing    Wednesday,   judgment    would    be    signed.      On 

reply:  on  the  Monday,  the  11th,  the  plaintiff  signed  judgment,  as  for 

tiffsigneJ^   "'  Want  of  a  plea,  and  served  the  defendant  with  a  rule  nisi 

^^£Z-5»  to  compute. 

Judgment  was 

J.  Henderson^  now  moved  for  a  rule,  calling  upon  the 
plaintiff  to  shew  cause,*  why  the  judgment  should  not  be 
set  aside,  on  the  ground  of  its  having  been  signed  contrary 
to  good  fidtL  It  was  urged  that  the  second  plea  was  bad, 
and  also  that  the  defendant  was  not  entided  to  plead  two 
pleas,  without  leave  obtained  from  a  judge,  or  the  Court, 
to  plead  several  matters,  and  that,  therefore,  the  plaintiff 
should  have  treated  them  both  as  nullities.  The  cause 
would  then  have  stood  in  its  original  position. 

A  rule  nisi  having  been  granted, 

FitzherberU  on  a  subsequent  day,  shewed  cause.  He 
contended    that  the   course   taken  by  the   plaintiff,   was 
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stijcdy  wanantedy  and  was  rendered  necessary  by  the  pro-       1839. 
oeedings  of  the  defendant,  for  that,  if  he  had  not  signed    ^^^^^^ 
judgment,   he  had  reason  to  belieye  that  the  defendant  v. 

would  do  so.  The  delivery  of  the  pleas,  however,  waived 
the  neoesBity  of  the  demand,  Lockhart  v.  Mackreth{a)y 
Perry  v.  Fisher  (b).  Bond  v.  Smart  (c),  and  put  an  end  to 
all  the  arrangements  which  had  previously  existed.  The 
delivery  of  two  pleas  without  a  rule  to  plead  several 
matters,  was  not  a  nullity.  1  Tid^s  Practice,  p.  567. 
The  motion,  although  in  its  form  it  purported  to  be  a 
motion  to  set  aside  the  judgment  generally,  was,  in  ef- 
fect, a  motion  on  the  ground  of  inegdarity,  and  where  a 
rale  nisi  had  been  granted  on  that  ground,  it  was  not 
competent  for  the  defendant  to  rely  on  the  alleged  breach 
cS good  feith.  Smith  v.  Clarke  (d),  Harvey  v.  Bennett  (e). 
The  irregidarity,  therefore,  existed  on  the  part  of  the  de- 
fendant,  because  it  was  he  who  drove  the  plaintiff  to  pro- 
ceed hostilely,  in  taking  a  step,  by  which  he  evidently 
soD^t  to  throw  the  plaintiff  into  a  dilemma. 

/.  Henderson,  in  support  of  the  rule.  The  delivery 
of  the  pleas  did  not  amount  to  a  waiver  of  the  demand, 
which  was  necessary  under  the  plaintiff's  undertaking,  and 
tbat  demand  not  having  been  made,  the  plaintiff  was  bound 
to  treat  the  pleas  as  a  nullity.  Wame  v.  Beresford{f). 
There  had  been  no  rule  to  plead  several  matters,  and  on 
that  ground  also,  the  plaintiff  was  bound  to  come  to  the 
flame  conclusion.  If  the  pleas  were  a  nullity,  then  the  rule 
to  reply  was  also  a  nullity.  If  the  Court,  however,  should 
be  of  opinion  that  the  plaintiff  could  not  so  treat  them,  the 
case  of  Fere  v.  Ooldsborongh  (g),  shewed  that  the  second  plea 
might  be  rejected  as  surplusage. 


(a)  5  T.  R.  661.  (e)  2  Chit.  Rep.  238. 

(b)  6  East,  549.  (/)  Ante,  voL  4,  p.  361. 
(e)  I  Chit.  Rep.  735.                      ig)  1  Biog.  N.  C.  353 ; 
(d)  Ante,  vol.  2,  p.  2tS.  Soott,  265. 


i 


10  CASES  ON  POINTS  OF   PRACTICE,  C.  P. 

1889.  TmBAL,  C.  J. — ^It  appears  to  me  that  the  judgment 

^^J^       signed  in  this  case  is  a  regular  judgment     The  defendant 
<>•  has  put  in  a  double  plea,  and  no  rule  allowing  him  to  plead 

double  having  been  obtained,  it  may  be  treated  as  a  nullity, 
and  the  {daintiff  may  mgn  judgment  Then  has  he  signed 
judgment  under  circumstances  exhibiting  a  breach  of  good 
&iih?  He  has  entered  into  an  undertaking,  that  while  the 
matter  shall  stand  over  fbr  inquiry,  he  would  not  sign  judg^ 
ment  until  four  days'  demand  of  plea  had  been  made.  Now, 
in  rebus  sic  stantibus,  he  would  not  sign  judgment,  until  he 
had  made  a  demand.  Then  down  comes  the  defendant, 
and  he  does  not  seek  to  avail  himself  of  the  notice,  but  he 
voluntarily  puts  in  two  pleas,  and,  not  content  with  that,  he 
rules  the  plaiati£F  to  reply.  This  was,  in  fact,  therefore, 
absolving  the  plaintiff  from  the  notice,  which  he  otherwise 
must  have  given,  and  if  he  did  not  sign  judgment,  the  de- 
fendant would  have  done  so.  It  does  not  lie  in  the  de- 
fendant's mouth  then  to  apply  for  this  rule,  although  the 
plaintiff  might  say,  that  as  the  plea  was  bad,  the  rule  to 
reply  was  bad  also.  He,  however,  does  not  make  that  ob- 
jection, and  the  defendant  has  no  right  to  claim  the  benefit 
of  his  own  wrong.  There  is,  therefore,  no  breach  of 
good  feith,  and  the  rule  must  be  dischaiged  with  costs. 

BoSANQUET,  J.,  and  Erskine.  J.,  concurred. 

Rule  discharged. 
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Bbooke  9.  Gunning. 

IN  this  case  the  de^daat  having  been  served  with  a  vnit  The  defendant 
of  siimmoiis,  was  arrested  on  a  capias,  issued  by  order  of  reste^onder^' 
CoUmoH,  X,  tinder  the  1  &  2  Vict  c.  110,  s.  2,  and  in-  S?l^Jr^ 

'        '  '  '  by  a  luoge  un- 

doised  for  231.     On  the  Ist  November,  he  deposited  232.  ^^  the  autbo- 

rity  of  I  &  2 

and  lOl  with  the  proper  officer  under  the  43  Geo.  3,  c.  46,  Vict.  c.  no, 
flL  2,  and  was  then  liberated  from  custody.     On  the  8th  he  ^^e  hZids 
pot  in  special  bail,  but  an  exception  being  made  to  one  of  ^^L^^^^Jl^S^'^o 
them  on  the  13th,  the  defendant  on  that  day  rendered.  Geo.  3,  c.  46, 

8.  2.     He  sub- 
sequently put 

Tkomas  then  obtained  a  rule  nisi  for  paying  the  money  ^^E^an  ^ 
oat  of  Couft  to  the  defendant  exception 

was  made, 
andthedefend- 

Carrington  shewed  cause,  and  objected,  first,  that  the  S^ed?^^'^' 
defendant  had  not  appeared  to  the  writ  of  summons,  ac-  ¥'^^  , 

^^  the  putting  in 

cording  to  the  terms  of  the  indorsement,  which  were  pro-  the  W,  and 
vided  for   by  the  statute   2  Wm.  4,  c.  39,  and  was  not,  the  defendant, 
theref<»e,  in  a  condition  to  make   this  application;  and,  J^n^^^^!"* 
8eoondly»  that  he  had  rendered  too  late.     Rrst,  the  writ  of  «nce»  ^o*"  tj»e 

,  purpose  of  an 

capias  had  no  effect  upon  the  action,  but  was  merely  a  application  to 
means  of    procuring  security  that  the  defendant  should  SStofCourt,1to 
not  abscond;  and,  secondly,  the  bail  not  having  been  per-  *^®  defendant. 
fected,   and  the  defendant  not  having  rendered  himself 
within  the  eight  days  mentioned  in  the  writ,  the  render 
was  too  late. 

Thomas* — The  plaintiff  might  have  entered  an  appearance 
fer  the  defendant,  but  at  all  events,  the  defendant  was  in 
Court  on  the  8th,  when  he  put  in  special  bail  He  had 
four  days  to  justify  after  the  exception  was  made,  but  his 

idering  clearly  brought  him  into  Court  in  sufficient  time 

make  this  application.     Chadwick  v.  Battye  (a). 

(a)  3  M.  &  Sel.  283. 
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1839.  TiNDAL^  C.  X— It  appears  to  me,  that  the  answer  to  this 

Brooke       objection  is  given  by  the  particular  terms  of  the  writ  of 
-    '•  capias.     After  commanding  the  sheriff  to  take  the  de- 

fendant,  and  to  keep  him  until  he  shaU  have  given  bail,  or 
made  deposit^  or,  by  other  lawful  means,  shall  have  been 
dischaiged,  it  proceeds  thus,  ^*  And  we  hereby  require  the 
defendant  to  take  notice,  that  within  eight  days  after  the 
execution  hereof  on  him,  inclusive  of  the  day  of  such 
execution,  he  should  cause  special  bail  to  be  put  in  for  him, 
in  our  Court  o^  &&,  to  the  said  action,  and  that  in  de&ult 
of  so  doing,  such  proceedings  may  be  had  and  taken,  as 
are  mentioned  in  the  warning  written  and  indorsed  hereon." 
Therefore  the  writ  of  capias,  requires  the  party,  within 
eight  days  after  execution,  to  put  in  bail  in  the  action. 
Now,  the  defendant  here  did  put  in  bail  within  eight  days, 
and  the  bail  was  excepted  to,  and  was  not  perfected,  and  then 
rendered  the  defendant  Therefore  it  seems  to  me,  that 
by  the  operation  of  this  capias,  it  was  bail  in  the  action, 
and  the  case  is  just  the  same  as  if  it  had  been  a  proceeding 
under  an  old  writ  of  capias. 

Carrington  then  contended,  upon  the  second  point,  that 
the  render  should  have  been  made  within  the  eight  days, 
the  bail  being  in  fact  no  baiL  He  cited  Geach  v.  Copping{a)^ 
and  Newman  v.  Hodgson  (&)• 

HumiaSy  contra,  cited  Harford  v.  Harris  (c),  and  Gotdd 
V.  Berry  (d). 

TmDAL,  C.  J. — The  question  is,  whether  that  which  has 
been  done,  is  equivalent  to  an  appearance,  and  Harford  v. 
Harris f  goes  the  whole  length  of  establishing  that  it  is. 

Rule  absolute. 


(a)  Ante,  vol.  3,  p.  74.  (c)  4  Taunt  669. 

(b)  2  B.  &  Ad.  422.  id)  1  Clnt  Rq>.  143. 
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Hill  v.  Whitb  and  Another. 

J.  HIS  was  an  action  of  assumpsit^  brought  by  the  plaintiff.  To  an  action  of 
as  an  attorney,  agiunst  the  two  defendants.     The  declaration  defendimt 
contained  three  counts,  the  first,  for  work  and  laboiu: done;  al»tement,tliat 
the  second,  for  money  paid;  and  the  third,  oh  an  account  ^wasliableoo 
Stated.     The  plaintiff,  in  his  particulars  of  demand,  claimed  alleffed  only 
75i    The  defendants  pleaded  in  abatement^  that  the  pro-*  other  persons, 
mises  in  the  declaration  mentioned,  were  made  by  them  prov^aaepa- 
joindy  with  other  persons,  and  not  by  them  alone,  and  JJ^^^f***^*** 
thereupon  issue  was  joined.     The  cause  came  on  to  be  fendant,aswell 
tried,  and  a  verdict  was  taken  for  the  plaintiff,  subject  to  due  from  him 
a  reference.    The  arbitrator,  in  his  award,  directed  a  verdict  ^^JJatthe" 
fcr  the  plaintiff  for  5i  2$..  and  then  proceeded  to  state  plaintiffwasen- 

*  ,  y-i  T  1     titled  to  recover 

certain  fiskcts,  for  the  opmion  of  the  Court    It  appeared,  theamoontof 
that  the  plaintiff  had  done  work  for  the  defendants  to  the  that  the  de- 
amount  of  Hi,  and  of  that  sum,  5i  18*.  had  been  paid.  J^^^* 
Tlie  remainder  of  the  sum  claimed  in  the  particulars,  was  ^  abatement 
due  fiom  the  defendants  jointly  with  other  persons,  and  it  count  and  in 
was  awarded,  that  if  the  Court  should  be  of  opinion,  that  ^^^      **■ 
the  defendants  had  made  out  their  plea,  the  verdict  should 
be  set  aside,  and  entered  for  them ;  but^  that  i^  on  the  other 
hand,  the  Court  should  think  that  they  had  not  made  out 
their  plea,  and  that  they  were  not  entided  to  offer  evidence 
in  mitigation  of  damages,  then  the  verdict  was  to  be  entered 
for  the  plaintiff,  for  lU 

Gray,  on  behalf  of  the  defendants,  contended,  that  in 
order  to  entitle  the  plaintiff  to  recover  any  part  of  the 
sum  claimed,   he  should  have  new  assigned,  instead  of 

raverring  the  plea  in  abatement     He  cited  Sichardt  v. 

Heather  (a).    In  Chitty  on  Pleading  (i),  a  form  of  new 

(a)  I  B.  &  AL  39.  (jb)  Vol.  3,  p.  1107. 
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1839.  assignment  to  a  plea  in  abatement  was  to  be  found. 
\^Tifidal9  C.  J. — What  would  be  the  objection  to  a  plea 
by  the  defendant,  that  the  plaintiff  had  brought  his  action 
upon  a  certain  contract  made  with  him  alone ;  and,  upon 
another  made  with  him  and  one  A.  R  jointly,  and  that  he, 
therefore,  prayed  that  as  to  so  much  of  the  contract,  made 
jointly  with  A.  B.,  the  writ  might  be  abated,  and  as  to  the 
rest,  non  assumpsit  ?]  The  defendant,  in  so  pleading,  would 
assume  that  the  plaintiff  was  proceeding  on  two  contracts. 
The  issue,  as  it  stood,  was  simply,  whether  the  two  de- 
fendants, together  with  other  persons  named  in  the  plea, 
were  indebted  to  the  plaintiff,  for  business  done  as  an  at- 
torney. It  was  incompetent  for  the  plaintiff  to  rely  upon 
two  separate  contracts  in  one  count,  and  the  defendants, 
having  distinctly  made  out  the  issue  thrown  upon  them, 
they  were  entitled  to  a  verdict  Colson  v.  Selby  (a).  He 
also  cited  Freeman  v.  Crofts  (6),  and  James  v.  Lingham  (c). 

Butt^  for  the  plaintiff,  submitted  that  it  was  clear  upon 
the  authorities,  that  the  defendant  might  plead  in  abatement, 
as  to  part  of  the  declaration,  and  non  assumpsit  to  the 
residue.  Chitty  on  Pleading  ^  p.  444,  Stephen  on  Pleading^ 
484;  2  SauncL  210.  There  was  no  authority  for  saying 
that  there  could  be  a  new  assignment  to  a  plea  in  abatement, 
and  although  Mr.  Chitty  supplied  a  form,  no  case  was  cited, 
by  which  his  opinion  was  supported. 

Gray  replied. 

TiNDAL,  C.  J. — ^This  is  an  action  of  assumpsit  for  woik 
and  labour  as  an  attorney,  which  is  brought  against  two 
defendants,  and  they  plead  in  abatement,  to  the  whole  writ, 
and  allege  that  the  contracts  mentioned  in  the  declaration 
were  made  by  the  defendants  jointly  with  others,  and  not 

(a)  1  Esp.  452.  (c)  5  Bing.  N.  C.  553 ;  7  Scott, 

(b)  4  M.  &  W.  4.  603. 
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by  the  defendants  alone,  on  which  issue  is  joined,  and  the        1880» 

parties  go  down  to  trial    The  cause  is  then  referred,  and        j^^^ 

the  arbitrator  has  found  certain  matters  specially  on  the       „^' 

WHrpB 

&ce  of  the  award.  The  question  is,  whether,  when  it  is  md  Another. 
proved,  that  some  contracts  were  made  between  the  de- 
fendants and  others  jointly,  but  that  others- were  made,  not 
jointly  with  those  other  persons,  but  by  the  defendants 
alone,  the  plaintiff  has  a  right  to  recover  upon  them?  and  it 
appears  to  me,  on  the  state  of  the  pleadings  and  fects,  the 
defendants  have  feiled  in  their  plea,  and  that  the  plaintiff  is 
entitled  to  recover.  There  is  no  doubt  on  the  old  autho- 
rities, that  where  there,  are  several  countsi,  the  defendants 
may  plead  in  abatement  to  some  of  them,  and  now  there  is 
no  reason  why,  when  the  count  is  divisible,  the  same  rule 
may  not  be  adopted;  that  is,  why,  when  an  action  is 
brought  on  several  contracts,  in  some  of  whidb  the  de- 
fendant is  indebted  joindy,  and  on  some  alone,  he  may  not 
plead,  that  the  writ  may  abate  as  to  a  part  of  the  contracts 
mentioned  in  the  declaration.  Instead  of  taking  this  course, 
the  defendants,  on  this  occasion,  have  thoi^ht  proper  to 
plead  in  abatement  to  the  whole,  and  they  say,  that  none  of 
the  contracts  were  made  by  them  alone,  but  by  them  with 
others.  Then  is  that  true  or  felse  in  point  of  fiict  ?  Why 
18  the  plaintiff,  who  is  right  up  to  a  certain  extent,  to  be 
injured  by  the  generality  of  the  plea?  The  case  bears  a 
strict  analogy  to  that  of  Barnes  v.  Hunt{a).  That  was 
an  action  of  trespass,  and  a  plea  of  license  was  put  on  record, 
which  wras  true  in  part,  and  failed  as  to  the  rest  An  ob- 
jection was  there  made,  as  here,  that  the  plaintiff  should  have 
new  assigned  as  to  that  part  which  was  not  covered  by  the 
license,  to  which  the  answer  was,  that  the  defendant  took 
upon  himself  to  plead,  and,  therefore,  to  shew  a  license,  as  to 
4ie  whole  trespass.  In  this  case,  there  is  no  reason  for 
lying,  that  a  new  assignment  is  necessary.  No  instance 
as  been  shewn,  in  which  a  new  assignment  has  been  used, 

(a)  11  £a8t»451. 
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1839.        after  a  plea  in  abatement,  and  I  am  not  aware  of  a  single 
^■JJ^j^         authority,  which  recognizes  the  principle  which  has  now 
^'  been  contended  for.     I  am  ready  to  admit,  that  the  de- 

and  Another,  cision  in  Colton  ▼.  Selbf/y  makes  it  difficult  to  reconcile  that 
with  the  case  now  before  us ;  but  I  can  only  say,  that  if  it 
is  not  reconcileable,  I  cannot  agree  with  the  decision  which 
was  there  given,  and^  it  is  certainly  to  be  observed,  that  that 
case  underwent  very  little  discussion.  The  plamtiiF,  there- 
fore, is  entitled  to  recover  the  full  amount  of  his  claim  of  lliL 
for  the  separate  causes  of  action  against  the  defendants. 

BoBANQUET,  J. — I  am  also  of  opinion,  that  the  plaintiflP  is 
entitled  to  a  verdict  for  lliL  The  declaration  is  for  work 
and  labour,  and  the  plaintiff  delivered  the  particulars  of 
demand,  stating  various  items,  some  of  which  turn  out  on 
examination,  to  be  due  from  the  defendants  separately,  and 
some  from  them  jointly  with  other  persons.  The  whole 
debt  is  due  to  the  plaintiff,  although  part  of  it  is  due  from 
those  who  are  jointly  liable  with  the  defendants.  Now,  I 
think  that  the  defendants  were  at  liberty,  if  they  thought 
fit,  to  plead  in  abatement,  as  to  part  of  this  demand^ 
and  as  to  the  rest,  non  assumpsit,  or  any  other  plea  in 
bar.  The  whole  of  the  demand^  to  the  extent  of  11  iL  is 
proved  to  be  due  to  the  plaintiff.  The  defendants  then 
put  in  a  plea,  which  they  plead  to  the  whole  declaration,  in 
which  they  allege  that  the  debt  mentioned  therein  was  con- 
tracted by  them,  jointly  with  other  persona  Now,  it 
appears  to  me,  that  the  effect  of  that  plea  is  to  cover  the 
whole  declaration,  and  that  it  amounts  to  an  all^ation,  that 
all  the  debts  in  the  declaration  mentioned,  were  contracted 
by  the  defendants  jointly  with  others,  and  I  think  that  the 
defendants  have  fisdled  to  establish  it,  because  it  turns  out 
that  the  plaintiff  is  entitled  to  recover  part  of  the  demand, 
as  a  separate  debt  I  do  not  know  why  he  is  not  entitled 
so  to  recover;  no  authority  has  been  cited  to  show  that  he 
cannot  It  appears  to  me,  therefore,  that  under  these  cir- 
cumstances, the  plea  in  abatement  is  not  made  out,  and 


r 
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that  the  issue  is  to  be  found  for  the  plaintiff.  If  that  is  so,  1839. 
what  then  is  the  amount  of  damages  to  which  he  is  en-  hJll 
titled?   It  was  proved  that  there  were  not  only  51,  but  Hi  »• 

due  from  the  defendants^  and  the  plaintiff  is  entitled  to  and  Aiioth«r. 
recover  the  whole  of  that  amount  Colson  v.  Selby  was 
decided  before  Lord  Kenyon,  and  certainly  bears  very 
strongly  on  this  case.  There,  it  appeared  that  the  plaintiff 
sued  in  assumpsit,  to  recover  1699iL  13«.  6d.  for  wine; 
I557i  1«.  5dL  of  which  had^  according  to  the  particular, 
been  delivered  to  the  firm  of  Selby  and  Towns,  and  the 
iBffldue  to  Selby  alone.  Selby  pleaded  in  abatement  the 
non-joinder  of  Towns,  and  Lord  Kenyan  ruled  that  the 
plaintifls  were  bound  by  the  particular  they  had  given  in, 
and  that  one  of  the  articles  being  admitted  to  be  on  the 
partnership  account,  the  plea  was  an  answer,  and  the 
plamtiff  was  nonsuited.  That  case  does  not  appear  to  have 
UQdeigone  much  discussion,  and  I  do  not  find  that  it  is 
reported  anywhere  but  in  Espinaue.  There  was  only  an 
application  to  set  aside  a  nonsuit,  which  was  immediately 
refused,  and  the  decision  can  hardly  be  said  to  have  so  much 
weight  as  if  a  rule  to  shew  cause  had  been  granted. 

Maule,  J. — The  questions  for  decision  in  this  case  are, 
first,  in  what  way  the  issue  joined  on  the  plea  shall  be  de« 
termined;   and  next,  what  is  the  amount  of  damages  to 
which  the  plaintiff  is  entitled  ?    Now  what  is  the  sense  of 
die  issue?  for  on  that  the  first  question   depends.     It  is 
certainly  different  firom  that  which  popularly,  out  of  Courts 
would  be  g^ven  to  it    The  declaration  says,  that  the  de- 
fendants are  indebted  in  75/L,  but  that  means  a  sum  not 
exceeding  75Ly  the  real  amount  of  which  the  plaintiff  will 
pxyve  at  the  triaL     Then  the  plea  says,  that  the  sum  is  not 
Ine  from  the  defendants,  but  fix>m  them  with  two  others. 
:  appears  on  the  evidence  that  the  plaintiff  proved,  what 
te  undertook  to  prove,  and  that  the  defendants  have  Jailed 
their  plea,  because  the  plain  sense  of  what  they  say  in 
le  plea  is,  that  they  will  shew  that  as  to  all  the   money, 
VOL  vm.  c  n.  p.  c. 
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1839.  ^  which  the  plaindfP  shall  prove  to  be  due,  they  are  indebted 
only  joindy  with  other  peraons.  I  think,  therefore,  that 
the  plaintiff  is  entided  to  a  yeidict  for  lliL  As  to  Colson  v. 
Selby,  if  the  terms  of  the  report  are  to  be  taken  Eterally,  it 
is  certainly  at  variance  with  what  the  Court  now  holds,  but 
the  note  is  veiy  short,  and  the  case  does  not  appear  to  have 
been  much  discussed. 

Judgment  for  the  Plaintiff. 

Doe  dem.  Ringer  v.  Bloib. 

In  answer  to  a  KOBERTS  shewed  cause  against  a  rule  obtained  by 
TOBn/iMm*^'  2%^o*aW,  for  judgment  as  in  case  of  a  nonsuit  He  pro- 
case  of  a  non-  duced  an  affidavit,  setting  forth  as  an  excuse  for  not  bringing 
sworn, "  that  the  cause  to  trial,  '^that  since  joining  issue  in  the  above  named 
ini^in'Sbe^  cause,  unexpected  difficulties  have  arisen  in  procuring  the 
above  named  necessary  evidence,  to  entitle  the  lessor  of  the  plaintiff  to  a 
pected  diffl-  verdict  in  his  favour."     He  cited  Oreenhill  v.  MUchel(a\ 

culties  have 

arisen,  in  pro- 

•      •• 

cimn^  ^ne-  Theodald,  contra,  contended  that  two  assizes  having  been 
denoe  to  entitle  permitted  to  pass  over,  notice  of  trial  havibgbeen  first  given 
a  verdict  in  his  for  the    Spring   Assizes,   the  defendant  was   entitled   to 

favour:" —  .     , 

Hdd,  a  sufS.     judgment 

cient  excuse. 

TiNDAL,  C.  J. — A  veiy  triffing  excuse  is  sufficient  All 
that  you  want  is  to  spur  the  plaintiff  on  to  trial  Why 
should  all  the  money  which  has  been  spent  be  thrown  away  ? 
The  plaintiff  would  bring  a  new  action.  I  think  the  excuse 
is  quite  sufficient 

Rule  dischaiged. 


(a)  6  Taunt  150. 
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TB3J). 

Abbott  and  Others,  Assignees,  v.  Hopper. 

mETEMSDORFF  had  obtained  a  rule,  caUing  upon  the  A  summons 

pUintife  in  thisacdon  to  shew  cause,  why  the  particulars  "^^ 

of  set-off,  abeady  delivered  by  the  defendant,  should  not  2S^**®"j,^'^"^ 

be  deemed  sufficient ;  or  why  the  defendant,  or  the  bankrupt,  better  particu- 

of  whom  the  plaintifib  were  the  assignees,  should  not  be  fondant's  plea 

permitted  to  inspect  the  books  of  the  bankrupt,  and  also  al^i^n^ofthe 

why  a  sammons,  pendioflc  at  Chambers  for  further  and  judge  was  post- 

•^  .  *  ^  poned  after  the 

better  particulars,  should  not  be  dismissed.  W  hearing,  in 

It  was  an  action  brought  by  the  assignees  of  a  bankrupt,  defendant 

against  the  defendant,  who  was  an  architect     The   de-  SJI^^Ht"*^ 

fendant  had  pleaded  a  set-off,  in  respect  of  a  claim  for  com-  The  defendant 

.    .  ,  ,  having  failed  to 

nusBion,  due  upon  work  done,  and  had  delivered  particulars  procure  the 
of  his  set-off     The  plaintiflfe  then  made  an  application  to  Jued  to'the 
a  learned  judge,  at  Chambers,  for  further  and  better  par-  ^^^^^.  * 
ticulais,  upon    which  an  order  was  made,  and  new  par-  charge  the 
ticolars  delivered.    These,  however,  being  also  deemed  insuf-  calling  on  the 
ficient  by  the  plaintiffs,  a  fresh  summons  was  obtained,  and  ^^g"*,*^*^^^^ 
when  heard  before  the  late  Mr.  Justice  Vaughan,  upon  the  ap-  particuliups  de- 
plication  of  the  defendant's  attorney,  his  Lordship  postponed  not  be  deemed 
the  case,  rmtil  some  further  inquiry  should  be  made,  with  a  j^cw!that  rach 
view  to  better  particulars  beimr  mven.     The  present  rule  ■"  application 

t  D  o  r  could  not  suc- 

had  been  obtained  on  an  affidavit,  that  the  defendant  had  ceed  while  the 


summons  was 


already  deUvered  the  best  particulars  in  his  power,  and  that  pending, 
the  intention  of  the  defendant,  in  procuring  the  postpone- 
ment of  the  decision  of  the  learned  judge,  at  Chambers,  was 
to  obtain  an  affidavit  from  the  bankrupt ;  but  that  on  the 
defendant's  attorney  going  to  him,  and  requesting  him  to 
swear  to  an  affidavit  corroborating  the  statement  of  the  de- 
fendant, that  he  could  give  no  better  particulars,  unless  the 
pportunity  was  afforded  him  of  inspecting  the  bankrupt's 
looks,  he  admitted  that  the  affidavit  was  true,  but  refused  to 
vear  to  it,  as  he  had  been  ordered  not  to  do  so,  by  the 
laintifTs  attorney. 

'  c  2 
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1839.  Wilde f  Seijt,  now  shewed  cause,  and  contended,  that 

"jJ^J^^py      this  application  was  premature,  and  that  it  was  incompetent 
V-  fi>r  the  defendant  to  come  to  the  Court,  to  dischai^  a 

judge's  summons,  upon  which  no  order  had  been  made. 
The  judge  might  come  to  the  conclusion  desired  by  the  de- 
fendant, and,  whatever  might  be  the  merits  of  the  case,  it 
was  the  duty  of  the  defendant  to  await  the  decision  of  the 
case  at  Chambers  before  he  came  to  the  Court  The 
question,  as  to  the  suiEciency  of  the  particulars  of  set-off, 
could  only  be  discussed  in  Court,  on  an  appeal  from  the 
order  of  the  judge.  An  afiSdavit  was  also  produced^  in 
'  which  the  plaintiff's  attorney  denied  the  imputation  al- 
leged to  have  been  thrown  upon  him  by  the  bankrupt 

Kellff  and  Petersdarff'contxkf  uiged  that  this  application 
was,  in  point  of  &ct,  made  with  a  view  to  save  unnecessazy 
e3q)ense.  Although  no  order  had  actually  been  made  at 
Chambers,  it  might  be  that  such  opinions  had  been  ex- 
pressed by  the  learned  judge,  in  reference  to  the  case,  as 
left  little  doubt  as  to  the  decision  to  which  he  would  come, 
and  the  effect  of  applying  at  once  to  the  Court,  was  to 
give  the  pUdntifiis  an  opportunity  of  bringing  the  real 
merits  of  the  case  at  once  under  discussion.  \_Tindal9 
C.  J. — The  difficulty  is,  that  if  the  Court  was  to  interfere, 
the  same  matter  would  be  pending  in  two  places  at  the 
same  time.]  It  was  useless  for  the  defendant  to  go  back  to 
the  judge,  he  was  ordered  to  produce  an  affidavit,  and  he 
could  not  procure  it  to  be  sworn,  and  without  it,  he  knew 
that  the  decision  must  be  against  him.  [Maule,  J. — Can 
you  put  this  case  as  any  other,  than  that  of  withdrawing 
a  pending  summons  from  the  consideration  of  a  judgej  at 
Chambers?  You  are  at  liberty  to  say  all  that  you  have  said 
now  before  a  judge ;  and  it  is  quite  without  a  precedent  to 
take  such  a  step  as  this.  Bosanquet,  X — You  do  not  want 
to  amend  the  particulars,  which  you  have  delivered,  and 
'until  an  order  is  made  that  you  shall  do  so,  you  have  no 
right  to  complain.] 
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ToiDAi^  C.  J. — When  you  go  back  before  the  judge  at        1839, 
CbambeiiE^  he  may  come  to  the  decLdon  at  which  you  wish 
118  to  arrive*    By  your  coming  to  the  Court  you  put  the 
parties  to  double  expense,  through  bringing  the  case  under 
the  notice  of  two  different  tribunals  at  the  same  time. 

Rule  dischaiged. 


PiLMORE  V.  Hoon. 

J^RLE  moved  for  a  rule,  calling  on  the  defendant  to  shew  A  cauaehavinf 
cause  why  the  award  made  in  this  case  should  not  be  set  toanarUtntor, 
aside  with  costs.    It  was  an  action  on  the  case,  for  deceitful  ^  °!4*  ^j" 

'  award  in  the 

representations  alleged  to  have  been  made  by  the  defendant,  month  of  Feb- 

-  *  .«  11.      1  lit       ruary,  in  favour 

m  reference  to  the  receipts  of  a  public  house,  sold  by  of  the  defend- 
him  to  the  plaintiff.    The  cause  was  referred,  and  the  ar-  ^Jelmag 
bitxBtor  directed  a  verdict  for  the  defendant    The  award  '^^f^ri*'® 

plaintiff  ap. 

having  been  published  in  the  month  of  February,  the  pre-  plied  to  the 

sent  application  was  made  on  affidavits,  alleging  fraud  on  the  aside  theawaid, 

part  of  the  defendant,  in  conducting  his  case  before  the  ^^^^^'^ 

aibitrator.    The  principal  affidavit  was  made  by  a  witness,  ^*>^  »*•*•: 

-  *  ments  having 

who  had  been  called  by  the  defendant,  and  he  now  stated,  been  made  be- 
that  having  sworn  before  the  arbitrator,  that  he  had  "sup-  ^Jt"^e 
plied*'  the  defendant  with  certain  ooods,  in  jSwrt  those  eoods,  ^  *^®  witnes- 

*  ®  '  ®  '    aes  examined, 

by  an  arrangement  which  had  been  made  between  him  but  the  Court 
and  the  defendant,  had  never  been  delivered.     [TindaU  grant  the  ap- 
C.  J. — ^This  is  like  moving  for  a  new  trial,  on  the  ground  ^  'upon  a  rob- 
that  the  verdict  was  airainst  evidence,  in  a  cause  tried  last  "eqwent  motion 

^      ,f.,.  '    1  I  forarulecal- 

rebnlarj.    It  is  clear,  that  we  cannot  graiht  sueh  ah  ap-  lin^  on  the 

plication,  especiially  upon  such  ah  affidavit  as  is  produced,  Sie^aflidaTitt 

IT  we  should  open  the  door  to  inhumerabl^  frauds.    The  ^ff^^* 

Titness  might  have  been   cross-examined  before  the  ar-  application 

itrator.]     It  was  sworn  by  the  plaintiff  that  he  had  only  the  Court  re- 

fused  to  grant 
the  rule,  the  plaintiff  not  having  been  already  required  to  file  them. 
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1889.        received  information  of  the  drcuxnstance  in  the  present 
month  of  November,  and  the  fraud  was  not  before  suspected. 

The  rule  was  refused. 

On  a  subsequent  day  in  Term, 

4 

Warren  moved  &r  a  rule,  calling  on  the  plaintiff  to  file 
the  affidavits  sworn  in  support  of  the  foregoing  motion. 
They  had  not  been  filed,  although  it  was  the  duty  of  the 
plaintiff  to  put  them  upon  the  files  of  the  Court,  and  the 
object  was,  that  proceedings  should  be  taken  upon  them. 
[Tindaly  C.  J. — Have  you  asked  the  other  party  to  file 
the  affidavits  ?]  It  was  not  sworn  that  the  defendant  had 
demanded  that  they  should  be  filed,  but  an  application  had 
been  made  that  the  defendant  should  be  supplied  with  copies. 

TiNDAL,  C.  J. — You  had  better  supply  the  defect  which 
exists,  by  applying  to  the  plaintiff  to  file  the  affidavits. 

Rule  refused. 


Brown  t?.  Watson. 
Aa  order  of       JMlELLY  \iBi3i  obtained  a  rule,  calling  upon  the  defendant 

reference  by  ,  . 

which  all  mat-   to  shew  cause,  why  the  award  made  by  the  arbitrator  in 

ence'were  sub-  *^^^  action  should  not  be  set  aside. 

mittedtoar-         Jt  appeared  that  the  plaintiff  and  defendant  were  joint 

nitration,  being  *^  ^  ^  •' 

made,  it  «>-  Owners  of  a  brig,  called  "  The  Test,"  and  a  dispute  having 
Seu^traton  arisen  between  them  as  to  the  mode  in  which  it  should  be 
Sld^fL^t^  employed,  on  the  24th  March,  1838,  it  was  arrested  by  pro- 
were  proprie      cess  issued  out  of  the  Court  of  Admiralty,  at  the  instance  of 

tors  of  a  ship, 
and  that  dis- 
putes having  arisen,  as  to  their  liability  to  pay  the  expenses,  the  vessel  having  been  arrested 
by  process  out  of  the  Court  of  Adimralty,  on  the  24th  March,  1838.  The  arbitrators  di- 
rected  tiie  plaintiff  to  pay  all  debts  incurrod  subsequently  to  that  period,  and  ordered  that  he 
should  give  the  defendant  a  bond  of  indemnity  against  the  payment  of  those  debts : — Hddt  that 
the  awud  was  food.  Maule,  J.,  dubitante.  Held,  also,  that  under  the  terms  of  the  submission, 
the  arbitrators  had  power  to  dispose  of  a  debt  not  due,  but  accruing,  between  the  parties. 
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the  defendant     The  parties  having  agreed  to  refer  the  case        ^  ^39. 
to  aibitratian,  an  order  of  reference  was  made  by  a  learned       brown 
judge,  at  Chambers,  containing  the  following  directions : —      Watboh. 
FiTBty  that  the  plaintiff  should  purchase  of  the  defendant, 
and  the  defendant  ^ould  sell  to  the  plaintiff,  his  half-share 
c^the  vessel  for  940iL,  to  be  paid  in  the  manner  afterwards 
directed :  Secondly,  that  if  the  arbitrators  should  find  any 
money  to  be  due  firom  the  defendant  to  the  plaintiff,  one 
moiety  of  the  debt  should  be  paid  at  such  time  and  place 
as  they  diould  think  fit  to  direct,  while  the  remaining  half 
diould  be  retained  by  the  defendant,  in  part  payment  of  the 
porchaae  money  for  the  vessel :  Thirdly,  that  the  arbitrators 
should  award  to  the  plaintiff,  who  had  hitherto  been  em- 
[doyed  as  master  of  the  vessel,  such  a  sum  of  money,  as  he 
should,  in  their  opinion,  be  entitled  to,  in  respect  of  pro- 
viding a  master  for  the  brig,  in  its  present  voyage  firom 
London   to  Archangel,  and  back ;  and,  finally,  that  the  re- 
ference should  extend  to  all  matters  in  difference. 

The  arbitrators  subsequently  made  their  award,  and 
found  that  there  was  justly  due,  and  owing  firom  the  de- 
fendant to  the  plaintiff  the  sum  of  50/.  17«.  6d,  that  sum 
including  the  amount  to  which  the  pUdntiff  was  entitled,  in 
respect  of  providing  a  master  for  the  vessel  They  then 
directed  that  one-half  of  this  amount  should  be  paid  at  a 
certain  time,  and  that  the  defendant  should  retain  the  re- 
mainder in  part  payment  fer  the  vessel,  in  conformity  with 
the  terms  of  the  order  of  reference.  The  award  next 
provided  with  respect  to  the  outstanding  accounts  against 
the  parties,  that  they  should  bear  equal  proportions  of  those 
debts,  which  arose  previous  to  the  24th  March,  in  respect  of 
the  ship;  but  that  the  plaintiff  should  be  answerable  for  all 
those  subsequently  incurred,  and  that  he  should  give  a  bond, 
indemnifying  the  defendant  against  the  payment  of  any  of 
the  latter  debts,  in  a  penalty  of  1500JL 

To  this  awaid,  it  was  objected :  first,  that  it  was  not  final 
or  certain,  as  the  arbitrators  had  not  stated  what  part  of  the 
sum  of  oOL  17ir.  6d.  had  been  allowed  in  respect  of  the  plmn- 
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1899.  tiff  having  fMyided  another  master  to  take  charge  of  the 
BHWM  vessel,  and  what  fonount  was  awarded  in  respect  of  the  other 
^  5L  atJoemnts  existing  between  them :  Secondly,  that  the  arbitra- 
tors had  exceeded  thieir  powers  in  ordering  the  defendant 
to  retain  one-half  of  the  entire  stim  o{60L  I7s.  6i.,  in  part 
payment  of  the  purchase  money:  and,  thirdly,  that  they 
were  not  authorized  by  the  terms  of  the  order  of  reference, 
.  to  require  a  bond  of  indemnity  to  be  given,  in  the  manner 
directed  by  the  award. 

It  was  contended  that  the  plaintiff  was  prejudiced  by  the 
directions  of  this  award ;  for,  although  the  reference  was 
of  tH  matters  in  difference,  that  must  be  taken  to  mean 
at  the  time  of  the  order  being  made,  and  that  the  ar- 
bitrators had  acted  improperly  in  joining  the  whole  amount 
due  from  the  defendant  to  the  plaintiff  together,  and  di- 
recting one-half  to  be  retained  by  the  former.  The  sum 
due,  in  respect  of  providing  a  master  for  the  vessel  was  an 
iu*cruing  debt,  and  was  not  ascertained  at  the  time  of  the 
reference.  That,  therefore,  should  have  been  distinctly 
specified,  and  not  included  in  the  general  sum.  With 
regard  to  the  bond,  the  order  of  reference  contained  nothing 
whatever,  which  could  be  supposed  to  authorise  the  ar- 
bitrators to  direct  such  a  security  to  be  given. 

A  rule  nisi  havii^  been  granted, 

Wilde^  Seijt,  and  Martin,  shewed  cause.  The  sum  due 
in  respect  of  finding  a  master  for  the  vessel,  was  a  matter 
in  difference  between  the  parties,  and  was  properly  decided 
upon  in  the  manner  adopted.  The  precise  terms  of  the 
order  of  reference  to  this  matter,  were,  **  I  do  order  that  the 
aibitrators  shall  be  at  liberty  to  award  to  the  plaintiff,  if  they 
shall  think  fit,  such  simi  of  money,  as  in  their  judgment  the 
plaintiff  may  he  entitled  to,  if  any,  in  consequence  of  his 
providing  another  master  to  take  charge  of  the  said  brig,  on 
her  present  voyage  from  London  to  Archangel  and  back, 
in  order  to  have  the  matters  in  difference,  by  this  order 
referred,  brought  to  a  speedy  conclusion. "     The  sum  of 


MiCfiASUfAS  TEBM^  3  VICT.  25 

moDej,  therefore,  accruing  to  the  plaintiff  in  respect  of  this  1S39. 
matter^  was  part  of  the  general  amount,  which  the  arbitrators 
were  directed  to  determine  to  be  due  from  the  defendant 
to  the  plaintiff.  There  was  no  suggestion  in  any  part  of 
the  Older  of  reference,  that  they  should  be  considered  as 
separate  sums,  and  the  objection  to  the  award  could  not  be 
sustained*  With  r^urd  to  the  bond  of  indenmity,  the  ar- 
hitzators  were  quite  authorized  to  order  it  to  be  given.  There 
were  two  parties  joindy  liable  to  third  persona;,  and  the  arbi- 
trator directed,  that  one  only  should  be  heldliable,  and  h^ 
dien  ordered  that  between  themselves,  the  plaintiff  should 
indemnify  the  defendant  against  all  claims  as  to  those  debts. 
They  were  per&cdy  right  in  making  that  order.  Cooke  v. 
WkoTwood{a)t  Philipi  v.  Knightley  (b). 

Kelljf  and  Butt,  in  support  of  the  rule.  The  power  to 
award,  in  respect  of  the  new  master  for  the  vessel,  did  not 
arise  under  the  general  provisions  of  the  <wder  of  reference ; 
bat  was  given  by  its  specific  terms;  and  that  was  a  subject, 
therefore,  which  should  have  been  kept  distinct  from  the 
lesL  The  reference  of  all  matters  in  difference,  meant  at 
the  time  of  the  order,  and  as  this  debt  did  not  accrue  untU 
subsequendy,  it  could  not  be  held  to  be  included  in  that 
expression.  The  power  to  order  the  bond  should  have  been 
eTpresAj  given  to  be  available. 

Tdvdal,  C.  J. — The  first  objection  made  to  this  award 
i%  that  it  is  not  final  or  certain ;  and  the  ground  is^  that 
the  arbitrator  has  not  stated  what  part  of  the  sum  of 
SOL  179*  6dL  he  has  awarded  or  allowed,  in  respect  of  certain 
subjecat  matter.  The  great  stress  laid  cox  this  first  objection 
is,  diat  he  had  no  authority  to  deal  with  the  sum  of  money, 

rhatsoever  it  may  be,  that  is  found  to  be  due  firom  the  de- 
fendant to  the  plaintiff  in  respect  of  this  matter,  which  was 

the  providing  a  person  to  manage  the  ship  to  Archangel  and 

(a)  2  Saund.  337 ;  2  Ijov.  6,  S.  C.  (b)  Str.  903. 
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1839.        badi,  in  the  way,  in  which  he  has  ordered — that  is,  that  he 
^^~^^lC^    tad  no  right  to  make  a  part  of  it  secured,  to  be  pwd  at  a 
«•  certain  fiiture  time.     It  seems  to  me,  that  looking  at  the 

agreement  made  between  the  parties  at  the  time  of  making 
this  submission,  this  objection  ought  not  to  be  maintained 
AH  matters  in  difference  are  referred,  and  the  first  power 
given  to  the  arbitrator  is,  that  if  it  shall  be  found,  that  any 
sum  of  money  is  due  firom  the  defendant  to  the  plaintiff,  the 
arbitrator  shall  dispose  of  it  in  a  certain  maimer.  When 
we  look  a  litde  fiirther,  we  see,  that  there  was  a  subject 
matter  which  had  not  created  a  debt,  but  which  would  do 
so  in  a  short  time ;  and  it  appears  to  me  that  the  litigant 
parties  have  agreed  to  consider  this  growing  subject  matter 
of  demand,  as  if  it  was  by-gone,  and  that  the  arbitrators 
are  to  deal  with  it  as  if  it  was  already  existing,  and  the 
submission  states. that  the  arbitrators  shall  be  at  liberty  to 
award  in  reference  to  this  matter.  It  seems  to  me,  then, 
that  the  parties  may  be  fiurly  taken  to  have  intended  to  say, 
that  although  this  disputed  point  was  not  yet  the  subject 
of  a  debt,  yet  that  the  arbitrators  should  have  the  power 
to  consider  it  by-gone,  and  to  mean  that  the  arbitrators 
should  have  authority  to  deal  with  it,  in  the  manner,  which 
has  been  adopted  In  Com.  Dig.  tit  **  Arbitratiott,'"  (E.  9,) 
it  is  laid  down,  ^^  There  shall  not  be  a  constrained  construc- 
tion to  make  it  lie  out  of  the  submission  ;"  but  it  is  far  fix)m 
necessary  to  put  a  forced  construction  on  this  submission  to 
give  this  power  to  the  arbitrators. 

The  next  question  is,  whether  the  arbitrators  had  the 
power  to  direct  the  bond  to  be  executed,  which  they  have 
ordered  the  plaintiff  to  give  ?  The  first  observation  which 
arises  on  this  point  is,  that  even  if  this  objection  was  to 
be  allowed,  it  would  only  make  the  award  void  as  to  this 
particular  subject,  because  it  is  separate  and  distinct  firom 
the  rest ;  but  on  looking  at  the  authorities,  I  think  that  it  is 
not  out  of  the  power  of  the  arbitrators  to  direct  this  bond  to 
be  given.     Phillips  v.  Knightleyia).     But  I  find  another 

(a)  Str.  903. 


Watsom. 
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case  abo,  Cooke  v«  fFhorwood{a\  in  which  it  b  laid  down        1839. 
that  anawani  on  a  party,  that  he  shall  give  a  surety  to  enter     ^^"^"^^^""^ 
into  a  bond  is  bad,  but  that  an  award  that  he  shall  himself  be      _  «. 
bound  in  a  Ixmd^  is  good.     Therefore  this  is  a  case  in  which, 
so  &r  fiom  giving  a  forced  construction  to  the  submission, 
the  arbitrators  only  carried  into  effect  the  powers  which 
were  given  to  them. 

BosANQUBT,  J. — The  first  point  is,  whether  that  part  of 
the  award,  which  provides  that  the  sum  given  as  com- 
pensation to  the  plaintiff  for  providing  a  master  for  the  vessel 
is  consbtent  with  the  order  of  reference,  in  consequence  of 
its  making  it  payable  in  the  nuuiner  therein  awarded.  Now, 
it  appears  to  me,  looking  at  the  terms  of  this  order  of  refer- 
ence, that  this  subject  of  compensation  is  treated  as  a  matter 
in  difference ;  and  it  is,  therefore,  to  be  dealt  with  as  such 
and  that  the  arbitrators  were  authorized  to  deal  with  it  in  the 
same  manner  as  sums  due  in  respect  of  any  other  matters  in 
difference ;  but,  independently  of  that,  when  they  were  au- 
thmzed  to  ascertain  what  sum  was  due,  they  were  also 
authorized  to  determine  at  what  time  the  same  should  be 
paid  We  all  know  that  an  arbitrator  may  order  that  a  sum 
which  he  awards,  shall  be  paid  prospectively,  and  it  is  pe- 
culiarly proper  that  that  should  be  done  in  this  case,  because 
the  expense,  most  likely,  had  not  been  incurred  at  the  time 
of  the  submission;  but,  with  a  view  to  bring  all  matters  in 
difference  to  a  speedy  conclusion,  the  prder  provided  that 
the  sum  should  be  ascertained  inmiediately,  although  the 
expense  should  not,  in  reality,  be  incurred  until  a  fiiture 
day,  and,  although  the  sum  had  not  been  ascertained  dis- 
tmctly  fit>m  the  general  account,  it  was  thrown  into  the  gross 
sum,  and  was  to  be  paid  at  the  same  time. 

Then,  the  last  point  is,  that  the  award  is  objectionable  on 
he  ground  that  the  arbitrators  have  directed  a  bond  of  in- 
lemnity  to  be  given,  which  they  had  not  the  power  to  do. 
(fow,  what  is  that  bond  ?     One  of  the  matters  in  difference 

(a)  2  Saund.  337. 
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wasy  whether  certain  debts  incurred  by  these  perKMis,  who 
were  concerned  together,  before  the  24th  March,  should  be 
borne  by  one  or  both?  These  parties  would  be,  in  law, 
jointly  liable,  being  jointly  concerned  in  contracting  those 
debts,  and  the  award  would  have  no  efiect  as  against  the 
creditors.  The  award  is,  that  all  debts  incurred  before  .tj|e 
24th  Marcb,  shall  be  borne  jointly  by  both  plaintiff  and 
defendant,  and  that  all  subsequently  accruing  due,  shall  be 
paid  by  the  plaintiff  alone.  But  how  is  that  to  be  carried 
into  effect?  The  creditors  might  sue  the  defendant  for  the 
debts  contracted  after,  as  well  as  before,  the  24th  March ;  and, 
therefore,  the  arbitrators  have  provided  that  which  appears 
to  me  veiy  reasonable,  namely,  the  means  of  carrying  this 
award  into  effect,  which  is  a  bond  of  indemnity. 

Maule,  J. — With  regard  to  the  first  objection,  I  think 
that  the  proper  meaning  of  the  submission  is^  that  the  ar- 
bitrators shall  take  account  between  the  parties,  and  give 
credit  for  any  sum,  as  shall  seem  to  them  to  be  justly  due  to 
the  plaintiff,  for  appointing  a  new  master  to  the  ship,  and 
on  that  I  think  that  the  award  is  good. 

As  to  the  bond,  supposing  the  Court  to  have  been  of 
opinion  that  it  could  not  be  properly  ordered  to  be  given, 
it  would  only  afiect  the  award,  pro  tanto.  I  rather  entertain 
a  doubt  as  to  ^hethfaranawaid,  directing sudi  abondasthis 
to  be  given,  is  good ;  and  I  think  that  the  cases  upon  the 
subject  are  not  satisfactory;  and  I  cannot  help  thinkin|( 
that  something  should  appear  in  the  submission  to  enable 
the  arbitrators  to  do  that  which  they  have  done.  I  should 
rather  be  disposed  to  doubt^  therefore,  if  it  was  muterial, 
whether  the  arbitrators  had  the  power  to  direct  the  bond  tp 
be  given ;  but  that  would  only  operate  to  a  veiy  limited  exr 
tent,  and  the  question  is  not,  therefore,  important 

CoLTMAN,  J.,  was  absent 

Rule  dischaiged. 
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MJ.  ORRIE  moved  for  a  rule  nisi,  to  compute  principal  Service  of 
and  interest  on  a  bill  of  exchange^  also  calling  on  the  de-  ""'* 
fendant  to  shew  cause,  why  service  of  the  rule  at  the  Herald's 
Office  should  not  be  deemed  good  service.  The  defendant 
was  a  Herald  in  the  employment  of  the  Crown,  and  it  was 
sworn  that  he  went  to  the  Herald's  Office  only  two  or  three 
times  a  week,  and  that  then  he  remained  only  so  short  a 
time  as  to  render  it  almost  impossible  to  see  him.  [^Tindalf 
C.  J. — How  was  the  original  process  served?]  It  did  not 
appear ;  all  the  proceedings  had.  been  taken  by  de&ult 

TiNDAL,  C.  J. — The  attorney's  clerk  must  watch  him. 
He  can  as  easily  serve  hun  with  this  rule  as  he  served  him 
with  the  original  process. 

Rule  nisi  granted. 


WiLUAX  Cabb  r.  Edwabbb  and  Others,  Assignees  of  Hall 

Cabb,  a  Bankrupt 

C^  OWjIN  moved  for  a  rule,  calling  upon  the  defendants  in  Where  in  a 
this  action,  to  shew  cause  why  an  order  made  at  Chambers,  ^JSted^uSer 
under  the  Interpleader  Act,  by  CoUman,  J.,  should  not  be  J^^^th?*  ll^ 
set  afflde,  and  why  the  plaintiff  should  not  have  his  costs  of  tiff  claimed 
the  ori^al  action,  the  feigned  issue,  and  subsequent  pro-  verad  only  60/. 

The  affidavits  which  were  produced  in  support  of  the  *®  exerdse  of 

the  uiocretion 

application,  disdoeed  the  following  &ct8 :  In  the  year  1835,  given  to  him 
&f  esBTB.   Sunderland,  Donnell  and  Co.,  army  cloduers,  en-  dvected  each 
jered  into  a  contract  with  the  Grovemment,  to  supply  cer-  ^^^^^ 
ain  clothing  to  the  students  at  the  Royal  Military  Academy^  *^«  ^™^  '*- 

"^     fused  to  grant 
a  rule  to  set 
aside  the  order. 
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1889.        at  Woolwich,  and  that   firm  entered  into   a  sub-contract 
^^^        with  Hall  Carr,  the  bankrupt,  who  was  the  father  of  the 
••  present  plaintiff,  who  undertook   to  furnish  the  requisite 

garments.  The  sub-contract  was  duly  performed  in  the 
Spring  of  1838,  and  in  the  month  of  June,  in  that  year,  a 
Treasury  warrant  was  issued  for  the  supply  of  129  suits,  by 
the  31st  August  following.  That  day,  however,  passed 
over  without  the  clothes  being  sent  in,  and  on  the  3rd  Sep- 
tember Hall  Carr  absconded  to  America.  The  plaintiff 
carried  on  a  separate  business,  as  a  tailor,  at  Woolwich,  and 
on  learning  that  his  £Either  had  gone  away,  he  undertook  to 
complete  the  contract,  and  collecting  the  partly  finished 
garments  left  by  his  &ther,  he  made  up  the  requisite 
number  of  suits,  and  delivered  them  on  the  17th  of  the 
same  month.  In  October,  Messrs.  Sunderland  and  Co. 
received  the  amount  due  for  the  clothes  fix)m  the  Govern- 
ment, and  then  the  plaintiff  applied  to  them  for  payment  for 
that  part  of  the  work  and  materials  which  he  had  supplied. 
Messrs.  Sunderland  and  Co.  having  declined  to  comply  with 
this  demand,  on  the  16th  November  a  writ  of  summons 
was  issued  against  them  by  the  plaintiff,  indorsed  for  183/L, 
being  his  share  of  the  amount  due  upon  the  whole  contract, 
which  was  492ZL  I7s.  6d.  On  the  13th  December  a  fiiat 
of  bankruptcy  was  issued  against  Hall  Carr,  and  on  the 
19th  of  the  same  month,  a  claim  was  made  by  the  assignees 
on  Messrs.  Sunderland  and  Co.  for  the  whole  sum  of  492^ 
17  s.  6d  In  the  month  of  March,  Messrs.  Sunderland  and 
Co.  obtained  an  interpleader  rule,  and  on  the  28th  of  that 
month  an  order  was  made  directing  the  payment  of  492/L 
into  Court  to  abide  the  event  of  an  issue  to  be  tried  between 
the  plaintiff  and  the  assignees,  to  determine  whether  the 
plaintiff  was  entitled  to  the  sum  of  492/.  or  any  part  thereof 
The  feigned  issue  was  tried,  and  a  verdict  for  50/L  only  was 
found  for  the  plaintiff,  and  on  the  30th  October  an  order 
was  made  by  CoUman^  J.,  that  each  party  should  pay  his 
own  costs.  It  was  this  order  which  it  was  now  sought  to 
set  aside. 
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It  was  contended  that  the  plamtiif  was  substantially  the 
suocessial  party,  and  that  he  was  entitled  to  his  costs,  for 
that  although  the  matter  was  in  the  discretion  of  the  learned 
judge,  yet  that  the  case  should  be  governed  by  the  rule  in 
ordinaiy  cases,  which  had  been  clearly  laid  down  in  many 
instances.  Duear  v.  Mackintath  (a),  Seaward  v.  Williams  (b). 
Hie  order  with  r^ard  to  costs  should  be  just  and  reasonable, 
and  inasmuch  as  the  plaintiff  was  forced  to  give  up  the 
action,  which  he  had  originally  commenced,  by  the  pro- 
ceedings under  the  Interpleader  Act,  his  rights  should  be 
permitted  to  stand  in  the  position  in  which  they  originally 
were. 

TiKDAL,  C.  J. — ^I  think  we  ought  not  to  disturb  this 
order  made  by  Mr.  Justice  Coltman,  unless  we  can  see  that 
in  the  execution  of  the  discretion  clearly  given  to  him  by 
the  statute,  he  has  arrived  at  a  wrong  conclusion.  But  I 
confess  that  I  do  not  see,  that,  under  the  circumstances  of 
the  case,  he  has  done  so.  Here  was  a  sum  of  money  lying 
in  medio  between  the  parties.  Suppose  this  matter  had 
been  reforred  to  an  arbitrator,  with  authority  to  give  costs 
according  to  his  discretion,  could  we  say  that  under  these 
qpcamstances,  if,  after  giving  a  part  of  the  sum  to  the  plain- 
tiff, fir  short  of  that  claimed,  he  had  directed  each  party 
to  bear  his  own  costs,  it  was  the  exercise  of  an  unsound 
discretion?  I  think  not,  and  I  am  of  opinion  that  the  order 
here  made  must  stand. 

BofiANQUBT,  J. — ^I  am  of  the  same  opinion. 

Mauls,  J. — It  is  found  in  this  case  that  the  plaintiff  is 
only  entitled  to  a  sum,  less  than  the  third  part  of  the  amount 
'slaimed,  and  that  the  defendant  is  entitled  to  a  great  deal 
note,  and  it  seems  to  me  that  the  order  is  both  reasonable 

(a)  Ante,  vol.  2,  p.  730.  {b)  Ante,  vol.  1,  p.  528. 
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and  just     Had  it  been^  what  it  is  contended  it  should  have 
been,  I  think  that  it  would  have  been  neither  the  one  nor 


V-  the  other. 

EiDWAftOB. 


Rule  refused. 


Neilbon  v.  Shee. 
The  Govt  re-    fjGLE  moved  to  make  a  rule  absolute  in  this  case.     It 

filled  to  make  .  . 

absolute  a  role  was  an  action  on  a  promissoty  note,  brought  against  the 
TOon*wSo8 ^  d^fei^dMitj  who  was  a  captain  in  the  merchant  service.  The 
™  defendanfi  "^t  of  summons  was  issued  in  the  month  of  September, 

lioiiie,  and  l^  ,  .  .  .  ilt 

sdckiiur  np  a  and  was  served  on  the  defendant  at  his  residence,  at  Na  45, 
iSwter's  officet  ^^Ucloflc  Square.  An  appearance  was  subsequently  entered 
^^^•""^l?^  for  him,  and  notice  of  declaration  served  at  the  same  place. 
England  upon  The  defendant  then  asked  for  time  to  pay  the  debt  and  costs, 
it  was  no  part  <uid  the  plaintiff  consented  to  allow  him  a  fortnight  for  that 
^ewcanie^t  P^"T>o8e.  That  time  having  elapsed^  the  plaintiff  obtained  a 
^^^«^<»  rule  nisi  to  compute,  but  upon  the  attorney's  clerk  proceeding 
deemed  mfl.     to  effect  its  service,  he  was  informed  that  the  defendant  had 

gone  abroad,  having  sailed  four  days  before.  He,  however, 
left  a  copy  of  the  rule  at  the  house,  and  another  copy  was 
stuck  up  in  the  Master's  office.  As  the  plaintiff  was  not  aware 
that  it  was  the  intention  of  the  defendant  to  leave  England, 
and  as  the  defendant  had  evidently  practised  an  imposition, 
it  was  submitted  that  this  ought  to  be  deemed  good  service. 

TiNDAL,  C.  J. — The  question  is,  whether  it  should  not 
have  formed  part  of  the  rule  nisi,  that  service  effected  in  the 
manner  described  might  be  deemed  sufficient?  You  may 
amend  the  rule  nisi  to  that  effect. 

Rule  accordingly. 


oent. 
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Detaux  and  Another  v.  Steinkeller. 

Case  for  deceit     The  declaration  alleced,  that  whereas  In  an  action  on 
the  phdntifis,  before  and  at  the  time  pf  the  grievances,  &c.,  deceit,  it  was 
carried  on  business  as  merchants,   in  London,   and  that  JecUrationthat 
whereas  the  defendant  and  one  C.  M.  Darlingcourt,  and  one  ***^j^®J®,[lJ^* 
G.  F.  Ladame^  also  then  carried  on  the  business  of  merchants,  false  represent 
at  Paris»  in  the  kingdom  of  France,  under  the  name  and  cerning  the 
finn  of  Darlingcourt  and  Ladame;  that  the  plaintiffs  and  ^Jjl^^'^t^ 
the  said  firm  of  Darlingcourt  and  Ladame  had  also  previously,  J™  °J  ^if^ 
from  time  to  time,  been  accustomed  to  have  dealings  with  he  was  a  mem- 
each  other  in  the  way  of  their  trade  and  business  as  such  the  pTaintTflfe 
meichants,  and  the  plaintiffs  had  been  accustomed  to  give  ^®^/°^J^*° 
credit  to  the  said  firm  on  account ;  and  whereas,  also  the  on  trust  to,  and 

to  pay  money 

pUinfiflky  before  and  at  the  time  of  the  grievances,  &c.,  had  on  account  of, 
become,  and  were  suspicious  of  the  credit  and  circumstances  ^^^^  defendMit 
of  the  said  firm,  and  had  become,  and  were  unwillinff  to  pleaded  that 

'  ^  ^  '  ^  *^  the  representa^ 

have  finrther  dealings  with  them  as  aforesaid,  or  to  trust  the  tions  alleged, 
said  firm,  and  give  them  fiirther  credit  as  aforesaid,  and  {^^  writing 
would  not  have  done  so  but  for  the  false  and  deceitful  re-  ^^^"4*^^  ^4^ 
presentation  of  the  defendant  hereafter  mentioned;  of  all  8.6.  The  Court, 

.  .  ,  without  deter- 

which  premises  the.  defendant  had  notice;  and,  therefore,  mining  upon 
the  defendant,  so  being  a  partner  in  the  said  firm  of  Darling-  nghf  to  main- 
coort  and  Ladame  as  aforesaid,  on  the   1st  August,  1836,  ^iV**®h*f^^he 
contriving  and  intending  to  deceive  and  defi-aud,  and  wrong-  plea  was  agood 
fiilly,  and  deceitfiilly,  and  fi-audulently  to  induce,  persuade,  declaration. 
and  encourage  the  plaintiffs  to  deal  with  the  said  firm  in  the 
way  of  their  trade,  and  to  sell  and  deliver  to  the  said  firm 
divers  goods,  wares,  and  merchandise  on  trust  and  credit, 
felaely  and  deceitfully    asserted    and  represented  to   the 
plaintiffs  that  the  said  firm  was  trustworthy ;  by  reason  of 
which  said  felse,  firaudulent,  and  deceitfiil  representation, 
lefendant  did  firaudulentiy  and  deceitfiilly  induce  the  plain- 
iffs  to  ^ve .  credit  and  sell  goods,  &c.  on  trust  and  credit, 
nd  the  plaintiffs  did  deal  with  and  sell  goods  to  the  said 
'^Tm,  to  the  amount  of  3000/.  and  upwards,  and  did  pay 
VOL.  vni.  D  D.  p.  c. 
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1839.        money  to  the  use  of  the  said  firm  to  the  amount  of  500Z. ; 

Devaux      whereas,  the  plaintiffs  could  not  safely  trust  the  said  firm, 

and  Another    nor  safely  sell  goods  to  them  on  credit,  nor  were  they  trust- 

Steinkelleh.  worthy,  and  the  defendant,  at  the  time  when  he  made  the 

said  representation,  well  knew  the  same,  and  that  the  goods 

would  not  be  paid  for,  and  that  the  said  firm  was  wholly 

unable  to  pay  for  the  same,  or  to  repay  the  money  or  any 

part  thereof 

There  was  a  second  count,  which  was  in  trover. 

The  defendant  pleaded,  first,  not  guilty.  Secondly,  to 
the  first  count  in  the  declaration,  that  the  alleged  grievance 
was  a  representation  alleged  to  have  been  made  by  the  de- 
fendant to  the  plaintifis  of  and  concerning  the  credit  and 
ability  of  certain  persons  other  than  the  firm  of  Darling- 
court  and  Ladame,  to  the  intent  that  the  said  firm  of 
Darlingcourt  and  Ladame  might  obtain  credit  firom  the 
plaintifis  thereupon ;  and  that  such  representation  was  not 
made  in  writing,  signed  by  the  defendant,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided.  De- 
murrer and  Joinder. 

BarstoWf  in  support  of  the  demurrer,  contended,  first, 
that  the  action  was  well  brought,  and  that  the  pica  was, 
therefore,  bad.  There  was  no  doubt  that  firaud,  accompanied 
by  special  damage,  gave  a  right  of  action.  Com.  Dig  tit. 
"  Action  on  the  Case  for  Deceit,^  (A);  Pasley  v.  Freeman{a) 
was  also  directly  in  point,  and  the  difiiculty  which  there 
presented  itself  to  the  mind  of  Mr.  Justice  GrosCy  did  not 
here  arise ;  the  representation  was  false,  within  the  knowledge 
of  the  defendant,  and  the  defendant  was  the  person  in  whom 
the  motive  to  misrepresent  existed,  and  who  besides  derived 
a  benefit  fix)m  it  in  common  with  his  partners.  \_Tindal, 
C.  J. — In  the  case  of  Haycraft  v.  Creasy  (6),  it  was  held, 
that  there  must  be  fi^ud  as  well  as  falsehood.]  The  principle 
to  be  derived  fi*om  Dobell  v.  Stevens  (c),  and  the  cases  of 

(a)  3  T.  R.  51.  (c)  3  B.  &  C.  623  ;  5  Dowl.  & 

{b)  2  East,  92.  Ry.  490. 
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that  class,  was,  that  althoi^h  a  plaintiff  had  obtained  the  1839. 
contract,  he  might  yet  sue  a  contractor  for  a  fiJse  re-  Drv^ux 
presentation.  The  suggestion,  therefore,  of  a  contract  having  tn^  Another 
been  made  between  the  plaintiiis  and  the  defendant  and  his  arEiNXELLSR. 
partners,  would  be  of  no  avail,  because  the  contract  was  the 
Yciy  thing  of  which  die  plaintifis  complained,  and  which 
worked  the  eviL  With  regard  to  the  sufficiency  of  the  plea ; 
the  9  Geo.  4,  c.  14,  s.  6,  enacted,  that  no  action  should  axs 
brought  whereby  to  charge  any  person  upon  or  by  reason  of 
any  representation  or  assurance  made  or  given  concerning 
or  relating  to  the  character,  conduct,  credit,  &c.,  of  any 
other  pertoriy  unless  such  representation  were  made  in 
writing,  and  were  signed  by  the  party  charged  therewith. 
This  enactment  was  introduced  in  consequence  of  the  de- 
cision in  Padey  v.  Freeman;  and,  from  Lyde  v.  Barnard{a)f 
it  i4>peared  that  the  Statute  of  Frauds  must  be  considered 
as  a  key  to  interpret  its  meaning.  It  was  clear  that  this 
case  then  did  not  &U  within  the  mischief  intended  to  be  re- 
moved. The  right  of  action  was,  therefore,  established,  and 
it  was  evident  that  the  case  was  not  within  the  statute, 
because  the  representation  was  not  made  by  the  defendant 
of  the  credit  of  "any  other  person,"  within  the  meaning 
of  the  act. 

Petersdofffj  in  support  of  the  plea  It  must  be  contended 
by  the  plaintifis,  that  ^  representation  made  by  a  debtor,  of 
his  own  trustworthiness,  afforded  a  groimd  of  action ;  but 
there  was  no  case  by  which  such  a  proposition  could  be 
supported.  The  representation  must  either  be  as  to  the 
defendant's  own  solvency,  or  as"  tc^*  the  solvency  of  some 
other  persons.  Many  authorities  established,  that  unless 
there  were  that  which  amounted  to  a  warranty,  a  mere  re- 
— f^sentation  by  a  party  of  his  own  solvency  would  not 

Hie   a  right  of  action,   or  a  liability.       Chandelor  v. 

mu  (6),  Roswel  v.    Vaughan  (c),  Bayly  v.  Merrel  (rf). 

(a)  1  M.&W.  101.  (c)  Cro.Jac.  196. 

it)  Cro.  Jac.  4.  [d)  lb.  386. 

D  2 
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1839.  All  the  other  cases  resembled  Pasley  v.  Freeman,  and  had 
DEv^rix  ^^^  reference  to  the  situation  of  a  third  party,  and  not  of 
and  Another  the  defendant  himself;  and  if  the  cause  of  action  here  arose 
Steinkelleb.  upon  a  representation  made  respecting  other  persons  besides 
the  defendant,  the  plea  afforded  a  good  answer.  If  th^ 
plaintifis  were  held  to  be  entitled  to  succeed,  the  effect 
would  be  that  they  would  have  a  right  to  sue  their  debtor 
for  the  debt,  and  also  for  compensation,  in  respect  of  this  re- 
presentation  of  his  own  solvency.  The  extent  of  the  wrong 
done  to  the  creditor,  however,  was  his  inability  to  recover 
his  debt,  and  when  he  had  recovered  that,  he  had  obtained 
all  that  the  law  would  afford  him.  The  two  actions  re- 
spectively, for  the  debt  and  for  the  tort  might  be  pending  at 
the  same  time,  and  then  another  difficulty  would  arise  as  to 
the  amount  of  damages  which  they  were  entitled  to  recover. 
The  plaintifis  could  not  vary  the  defendant's  liability  by  the 
substitution  of  one  remedy  for  another.  Pasley  v.  Freetfum 
besides  materially  differed  from  this  case.  The  plaintiff 
there  had  no  remedy  but  in  an  action  ex  delicta  In  DobeU 
V.  Stevens^  there  was  a  fraudulent  representation  as  well  as 
a.  breach  of  warranty.  He  also  cited  Jennings  v.  RundaU{a). 

Barstow  replied.  The  argument  with  respect  to  the  sup- 
posed twofold  remedy  of  the  plaintifis  did  not  go  to  defeat 
the  action.  In  the  case  of  an  action  against  the  sheriff  for 
an  escape  on  mesne  process,  the  plaintiff  might  recover 
damages  which  would  be  the  whole  amount  of  the  debt, 
and  then  the  very  next  cause  tried  might  be  against  the 
debtor  himself,  and  the  previous  verdict  would  have  no 
operation  in  reduction  of  damages.  The  distinction  between 
cases  of  warranty  and  those  of  feke  representation  was  very 
great,  because  in  the  latter  case  the  fidsehood  must  be  known 
by  the  defendant,  which  in  the  former  instance  it  need  not. 

TiNDAL,  C.  J. — On  the  view  which  I  take  of  this  case  it 

(a)  8  T  R.  335. 


MICHAELMAS  TERM,    3   VICT.  37 

is  uDnecessaiy  to  have  recourse  to  the  aiguments  with  re-        1839. 
spect   to   the    declaration.     I,   therefore,  give  no  opinion      dnevaux 
whatever  ivhether  such  a  form  of  action  is  or  is  not  main-    ^^  Another 
tainable  on  such  representations  as  are  here  alleged  to  have    Steinkeller. 
been  made.    It  seems  to  me,  however,  that  the  plea  put  upon 
the  record  by  the  defendant  is  an  answer  to  the  action,  even  if 
the  action  can  be  maintained.   The  strength  of  the  argument 
on  the  part  of  the  plaintiff  must  be,  that  this  6th  section  of 
the  Stat.  9  Geo.  4,  c.  14,  is  in  effect  confined  to  cases  where 
there  must  have  been  written  contracts  under  the  Statute  of 
Frauds ;  that  it  is  only  subsidiary  to  the  Statute  of  Frauds, 
and  that  the  force  of  this  6th  section  does  not  apply  to  any 
case,  except  those  where,  if^  instead  of  representations,  it  had 
been  a  matter  of  contract  only,  there  must  have  been  a 
written  agreemient  under  the  Statute  of  Frauds,  and  in  order 
to  prevent  the  act  £rom  applying,  it  must  be  said  that  the  de- 
fendant might  have  bound  his  partners  without  any  writing, 
and  that,  therefore,  the  case  is  not  within  the  statute.  But  it 
does  not  appear  to  me  that  this  6th  section  is  necessarily  con- 
fined to  such  a  case,  as,  if  there  had  been  a  contract,  would 
have  been  within  the  Statute  of  Frauds.  It  is  very  remarkable 
that  the  Statute  of  Frauds  is  not  recited  previous  to  the  6th 
section.   The  Statute  of  Limitations  is  referred  to,  and  then 
in  the  7th  clause  the  Statute  of  Frauds  is  recited,  and  provision 
is  introduced  in  reference  to  it     Therefore,  although  ^the 
legislature  may  have  had  in  its  view  the  principle  of  ren- 
dering the  evasion  of  the  Statute  of  Frauds  impossible,  still 
I  do  not  think  that  it  is  confined  in  its  operation  to  that, 
but  we  must  look  to  this  6th  section  to  see  what  are  the 
words,  and  fix)m  them  to  gather  the  intention  of  the  legisla- 
ture.    Now  the  6th  section  provides,  that  ^^  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  or  by  reason 
^f  any  representation  or  assurance  made  or  given  concerning 
r  relating  to  the  character,  conduct,  credit,  &c.,  of  any 
her  person,  unless  such  representation  be  made  in'  writing, 
c"    It  appears  by  this  declaration  that  the  representations 
re  made  by  the  defendant  alone,  and  it  is  stated  that  he 
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1839.  was  a  person  in  partnership  with  two  others  named  on  the 
Devaux  record,  and  the  representation  is,  that  the  firm  was  tnist- 
and  Another  worthy.  I  think  that  by  that  representation  a  meaning  is 
Steinkellee.  conveyed  that  each  and  every  one  of  the  persons  who  com- 
posed that  firm  were  trustworthy,  and  not  that  the  defendant 
alone  was  so.  If  reference  had  been  made  by  the  defendant 
solely  to  the  other  two  parties,  there  could  be  no  doubt  that 
the  case  would  have  fallen  within  the  words  of  the  act ;  it 
would  have  been  a  representation  of  the  credit  and  character 
of  two  other  personsy  separate  and  distinct  from  him.  Then 
does  it  become  less  a  representation  of  the  solvency  of  the 
two  others,  because  he  included  himself  in  it,  and  said  that 
he  also  was  trustworthy  ?  I  think  that  it  clearly  does  not ; 
and  then,  in  fiict,  it  appears  to  me  to  be  a  representation 
respecting  two  parties  not  included  in  this  action.  It  is  a 
representation,  therefore,  of  another  person  than  the  party 
making  it,  in  order  to  induce  the  delivering  of  goods  to 
those  other  persons,  as  well  as  to  himself  and  as  far  as  my 
judgment  goes,  the  plea  is  available. 

BosANQUET,  J. — I  was  much  struck,  at  first,  with  the  ob- 
servation, that  the  object  of  this  Statute  was  to  carry  into 
effect  the  spirit  of  the  Statute  of  Frauds ;  and  I  have  no 
hesitation  in  saying,  that  I  did  expect  that,  on  turning  to  the 
statute,  I  should  have  found  that  that  act  was  recited  previous 
to  this  provision.  I  find  that  it  recites  the  Statute  of 
Limitations,  and  then  it  goes  on  to  other  subjects;  and  then 
after,  and  not  until  after,  the  clause  here  in  question,  a  section 
is  introduced  containing  any  mention  of  the  Statute  of 
Frauds,  which  carries  into  effect  the  spirit  of  that  act,  in 
reference  to  certain  things,  but  not  in  respect  of  this  matter. 
Then  is  this  case  within  the  6th  section  ?  It  appeals  to  me 
that  it  is  not  only  within  its  words,  but  within  the  spirit  of 
it  also.  The  declaration  says  that  the  defendant,  who  is  the 
person  charged  with  having  made  the  representation  in 
question,  carried  on  business  with  Darlingcourt  and  Ladamc 
in  the  kingdom  of  France,  imder  the  style  and  firm  of 
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Darlingcourt  and  Ladame,  and  there  it  was  that  the  de-        1839. 
fendant,  being  one  of  the  firm,  made  representations  to  the       pevaux 
plaintifis  that  the  firm  was  trustworthy.     Now,  there  are    »nd  Another 
only  two  names  mentioned  in  the  firm.     Undoubtedly  the    Steinkellkr. 
defendant  is  stated  also  to  be  a  partner,  and,  therefore,  the 
goods  are  delivered  to  him  as  well  as  to  them,  and  he  is 
liable,  if  any  contract  is  made;  but  it  would  be  a  very  extra- 
ordinary eflFect  of  this  clause,  i^  when  any  business  is  carried 
on  under  a  particular  firm,  and  a  representation  is  made  by 
one  of  the  partners  that  the  firm  is  trustworthy  and  solvent 
for  the  purpose  of  obtaining  goods  to  be  delivered,  that  it 
should  be  evaded  by  shewing  that  that  person  was  a  partner 
in  the  firm.     That  would  be  a  very  injurious  construction 
to  put  upon  it     It  is  a  representation  as  much  with  respect 
to  these  two  persons,  whose  names  are  mentioned,  as  the 
defendant  himself;  it  must  be  supposed  to  be  made  with 
the  intention  that  the  goods  should  be  delivered,  and  that 
other  persons  may  obtain  credit  or  money,  and  the  fact  of 
his  being  a  member  of  the  firm,  does  not  alter  the  case. 

CoLTMAN,  J. — I  am  entirely  of  the  same  opinion,  I  con- 
sider this  to  be  a  beneficial  act  of  parliament,  and  its  pro- 
visions must  not  be  permitted  to  be  ineffectual  or  useless. 
The  representation  here  made,  was  relating  to  the  character 
of  the  defendant  himself,  it  is  true,  but  it  is  also  a  repre- 
sentation as  to  the  character  of  other  persons,  and  it  is  made 
with  the  intent  that  such  other  persons  shall  obtain  credit. 
No  doubt  the  defendant  has  also  a  share,  but  the  repre- 
sentation is,  notwithstanding,  made  of  persons,  other  than 
himself,  who  are  to  obtain  money  and  goods.  There  is  no 
reason,  therefore,  for  departing  fi'om  the  natural  meaning  of 
the  act,  and  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  Defendant 
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The  London  and  Brighton  Railway  Company  v.  Wilson, 

Same  v,  Fairclough. 

Jebt'Tor^li*'^  These  were  actions  of  debt,  brought  against  the  de- 

on  shares  in  the  fendants,  as  shareholders  in  the  London  and  Brighton  Rail- 
London  and  /^  ,  -- 
Brighton  Rail-  Way  Company,  by  the  directors  of  that  Company,  for  calls 

^rpore^^y  ^^g^^  to  be  due,  in  respect  of  certain  shares,  of  which 

v^  **^?io  u  ^^y  were  the  proprietors. 

Court  refused        Li  the  case  of  the  defendant  Wilson,  the  plaintiff  de- 

fendantto plead  clared,  that  whcreas  the  defendant  heretofore,  to  wit,  on 

o^he^'^UshS  the  1st  day  of  January,  1839,  he  then  being  a  proprietor  of 

not  been  given,  divers,  to  wit,  seventy-seven  shares,  in  a  certain  undertaking, 

time  or  place  mentioned  in  a  certain  act  of  parliament,  made  and  passed  at 

points?  foMhe  ^  session  of  parliament,  held  at  Westminster,  in  the  1st  year 

S^nfdue*^^  of  the  reign  of  her  Majesty,  Queen  Victoria,  intituled,  "  An 

upon  the  calls.  Act  for  making  a  railway  from  the  London  and  Croydon 

with  the  terms  Railway,  to  Brighton,  with  branches  to  Shoreham,  New- 

alsoa^ea,*"  haven,  and  Lewes;"  that  is  to  say,  a  certain  imdertaking 

that  the  calls  for  makiuff  and  maintaininfi^  the  said  railway,  and  other,  the 

were  made  for  .      ®  o  j^ 

other  purposes,  works  in  that  behalf,  and  for  other,  the  purposes  declared 

mentioned  in     ^^^  mentioned  in  the  said  act  of  parliament,  was,  and  is  in- 

Th*  C    rt     ^^'^^^^  ^^  ^^  ^^  company  in  a  large  sum  of  money,  to 

also,  in  the       wit,  the  sum  of  462/L,  for,  and  in  respect  of  divers,  to  wit 

case  of  another  nni  /•«.  i  i        n    i  .^ 

defendant,  two  calls  oi  the  sum  01  31.  each,  upon  each  of  the  said 
plcaallowedby  shares  SO  belonging  to  the  defendant,  as  aforesaid,  whereby, 
a  iudge  at        and  by  virtue  of  the  said  act  of  parliament,  an  action  hath 

Chambers,  that 

there  were  accrued  to  the    Said  Company,  to  demand,  and  have  of 

the  company  ^^^  ^^^^^  the  Said  defendant,  the  said  sum  of  462^,  being 

rectedT^^tht^  the  sum  above  demanded.     Yet  the  defendant,  although 

act,  and  re-  oflen  requested,  hath  not  paid  the  said  sum  of  462i  above 

fused  to  allow 

a  plea  that  de-  demanded,  or  any  part  thereof,  but  hath  hitherto  refused, 
been°raadcin  *^^  Still  doth  refuse  to  pay  the  same,  to  the  damage  of  the 
tio  oTth"*f'n    ®*^^  Company  of  IQOi,  and,  therefore,  they  bring  suit,  &c. 

of  Railway,  not  The  defendant  pleaded  first,  that  he  is  not,  nor  was  in- 
warranted  by 

the  act,  and 

that  the  calls  were  made  for  the  purpose  of  paying  the  expenses  of  those  deviations. 
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debted  in  maimer  and  form,  as  the  plaintiff  have  com-  1839. 

plained  against  him ;  secondly,  that  he  was  not,  nor  is  a  Brighton 

proprietor  of  the  said  shares,  or  of  any  of  them,  in  manner  Railway  Co. 

and  form,  as  is  in,  and  by  the  said  declaration,  in  that  be-  Wilson. 
half  above  alleged.     An  application  having  been  made  un- 
succesfiilly  at  Chambers,  for  leave  to  plead  other  pleas, 

Crampton  now  moved  for  a  rule,  calling  on  the  plaintifis 
to  shew  cause,  why  the  following  pleas  should  not  be  put 
upon  the  record : — 

And  for  a  further  plea,  the  defendant  says,  that  twenty- 
one  days'  notice  was  not  given  of  the  said  calls,  or  of  any 
of  them,  in  manner,  in  and  by  the  said  act  in  that  behalf 
directed  and  required. 

And  for  a  further  plea,  the  defendant  says,  that  the  di- 
rectors respectively  making  the  said  calls,  did  not  appoint 
any  time  or  times,  place  or  places,  for  the  payment  of  the 
said  calls,  or  any  of  them,  or  any  manner  in  which  the 
same,  or  any  of  them,  should  be  paid,  or  any  person  or 
persons  to  whom  the  same,  or  any  of  them,  should  be  paid. 
Verification,  &c 

And  for  a  further  plea,  the  defendant  says,  that  the  said 
calls,  and  each  and  every  of  them  were,  and  was  respectively 
made,  not  for  defi-aying  the  expenses  of,  and  of  carrying  on 
the  said  undertaking,  and  were  not,  nor  was  any  of  them 
necessary  for  the  same ;  but  were,  and  each  of  them  was 
made  for  other  and  different  purposes,  and  for  purposes  not 
authorized  by  the  act  of  parliament     Verification. 

In  the  case  of  the  defendant  Fairclough,  the  declaration 
was  in  the  same  form,  and  upon  an  application  to  Erskine, 
J.,  at  Chambers,  the  following  pleas  were  allowed.  First, 
never  indebted ;  secondly,  that  the  defendant  was  not  a 
•••"•prietor ;  and  thirdly,  that  there  were  not,  at  the  time  of 

Jung  any  or  either  of  the  said  calls,  in  the  said  company, 

the  capital  thereof,  36,000  shares  as  directed  by  the  act 
larliament,  but  a  less  number  only,  to  wit,  35,000.     The 
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1839.        learned  judge,  however,  refused  to  allow  a  fourth  plea  to 

^l!    '*^— -*     bg  put  Qn  thg  record,  the  eflect  of  which  was  that  cer- 
Briohton  ^       ^  ' 

Railway  Co.    tain  deviations  had  been  made  in  the  construction  of  the 
WiiioN.       line  of  railway,  not  warranted  by  the  act,  and  that  it  was  to 
pay  the  expenses  of  those  deviations  that  the  calls  were 
made. 

CowHnffy  therefore,  subsequendy  moved  for  leave  to 
plead  this  plea ;  and  rules  nisi  having  been  granted  in  both 
cases, 

JVilde,  Serjt,  and  Swann  shewed  cause.  The  declaration, 
in  both  cases,  was  feimed  under  the  act  of  parliament,  1  Vict 
c.  119,  ss.  146  &  148,  and  upon  reference  to  those  clauses  it 
would  be  seen,  that  the  pleas  proposed  to  be  pleaded  by  the 
defendant  Wilson,  thirdly  and  fourthly  would  be  perfecdy 
unnecessary,  as  the  circumstances  which  they  would  put  in 
issue,  must  be  proved  by  the  plaintifis  before  their  case 
could  be  closed.  With  regard  to  the  fifth  plea  sought  to  be 
pleaded  by  the  same  defendant,  it  was  submitted  that  the 
matter  proposed  to  be  denied  was  not  a  proper  subject  of 
inquiry  for  a  court  of  law ;  that  it  was  a  mere  fishing  plea, 
to  endeavour  to  discover  some  cause  of  objection  to  the 
proceedings  of  the  directors ;  but  that,  although  there  could 
be  no  doubt,  that  if  the  directors  failed  in  doing  their  duty, 
they  would  be  amenable  to  some  tribunal,  yet  that  that  was 
not  a  court  of  law,  but  a  general  meeting  of  the  proprietors, 
authorized  to  be  called  by  section  172  of  the  act 

With  regard  to  the  pleas  in  the  action  against  Fairclough, 
the  question  of  deviation  which  would  be  raised,  if  the  rule 
which  had  been  obtained  were  made  absolute,  could  not 
arise  between  these  parties.  The  sixth  clause,  wliich  re- 
ferred to  this  subject,  evidently  had  no  reference  to  disputes 
between  the  proprietors  and  directors,  but  to  the  convenience 
and  interests  of  the  public.  Tlie  third  plea  wliich  had  been 
put  upon  the  record  ought  to  be  struck  out.     Sect   136, 
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disdncdy  provided  that  there  should  be  36,000  shares  in  1839. 

the  company,  and  the  &ct  of  the  directors  having  been  able  ^'^ 

to  dispose  of  only  35,000  would  form  no  defence  to  this  Railway  Co. 
action. 


9. 
WiLBON. 


Crompton,  in  support  of  the  rule,  urged  that  the  power 
conferred  upon  the  directors  to  make  calk,  could  be  ex- 
ercised only  in  reference  to  the  purposes  connected  with 
the  act.  No  inconvenience  could  arise  from  the  third  and 
fourth  pleas  being  pleaded,  because  the  proof  of  them  would 
be  upon  the  defendant 


Cowling^  for  Fairclough.  The  Court  would  not  reject  the 
pleas,  unless  they  saw  that  they  were  so  clearly  bad  that  they 
could  not  be  put  upon  the  record.  It  was  evidently  a  question 
of  considerable  importance  to  the  shareholders,  whether  de- 
viations from  the  proper  line  were  made,  because  the  expense 
of  those  deviations  would  fall  upon  the  subscribers.  The  Queen 
y.  The  Eastern  Counties  Railway  Company  {ay  The  same 
argument  would  apply  to  the  plea,  that  there  were  fewer  shares 
than  the  act  directed.  The  136  th  section  shewed  that  it  was 
the  intention  of  the  legislature  that  the  undertaking  should 
be  carried  on  in  a  particular  manner,  and  the  defendant,  in 
purchasing  the  shares  which  were  in  his  possession,  must 
be  supposed  to  have  done  so  upon  a  certain  understanding, 
feunded  upon  the  provisions  of  the  act  of  parliament.  The 
170th  and  184th  sections  pointed  out  the  powers  and  duties 
of  the  directors,  and  the  manner  in  which  the  money  raised 
should  be  appropriated,  of  course,  in  reference  to  the  other 
provisions  contained  in  the  statute  (6). 


(a)  a  B.,  T.  T. 

(6)  The  following  are  the  clauses 
if  the  Act  of  1  Vict.  c.  U9>  re- 
srred  to  in  this  case ; — 

Sec.  6.  And  be  it  further 
macted,  that  the  said  company 

I  makmg  the  said  railway  and 
r^er  works  by  this  act  autho- 


rized, shall  have  full  power  and 
authority  to  deviate  from  the  line 
delineated  on  the  maps  or  plans 
so  deposited,  and  to  be  deposited 
with  the  clerks  of  the  peace  as 
aforesaid :  Provided  always,  that 
no  such  deviation  shall  extend  to 
a  greater  distance  than  one  hun- 
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1889.  TiNDAL,  C.  J. — It  appears  to  me  that  the  power,  which 

T'""^'^"""''^     we  are  called  upon  to  exercise  as  to  certain  pleas  being 

Railway  Co.  allowed^  and  which  is  given  by  the  statute  of  Anne,  is  dis- 

Wilson.       cretionary,  and  I  think  that  the  pleas  here  sought  to  be 


dred  yards,  and  in  passing  through 
any  city  or  town,  such  deviation 
shall  not  extend  to  a  greater  dis- 
tance than  ten  yards  from  the 
line  so  delineated  upon  the  said 
plans,  nor  shall  such  deviation 
extend  into  the  lands  or  property 
of  any  person,  whose  name  is  not 
mentioned  in  the  said  book  of 
reference,  without  the  previous 
consent,  in  writing,  of  such  per- 
son, unless  the  name  of  such 
person  shall  have  been  omitted 
by  mistake,  and  the  fact,  that 
such  omission  proceeded  from 
mistake,  shall  have  been  certified 
in  manner  herein  provided  for, 
in  cases  of  unintentional  errors 
in  the  said  book  of  reference. 

Sec.  136.  And  whereas  the 
probable  expense  of  making  the 
railway,  and  other  works,  hereby 
authorized,  will  amount  to  the 
sum  of  one  million  eight  hun- 
dred thousand  pounds,  and  sums 
exceeding  that  amount  have  been 
subscribed  under  the  subscription 
contracts,  relating  to  the  several 
projected  lines  of  railway  before 
mentioned ;  and,  whereas  it  has 
been  agreed  between  the  parties 
promoting  the  said  several  lines, 
that  the  said  sum  of  one  million 
eight  hundred  thousand  pounds, 
shall  be  contributed  by  them  in 
the  proportions  following;  viz. 
five  hundred  and  fifty  thousand 
pounds,  by  the  parties  promoting 
the  first  mentioned  of  the  said 
lines ;  three  hundred  and  thirty 
thousand  pounds  by  the  parties 


promoting  the  second  mentioned 
thereof;  two  hundred  and  seventy 
thousand  pounds  by  the  parties 
promoting  the  third  mentioned 
thereof;  one  hundred  thousand 
pounds  by  the  parties  promoting 
the  fourth  mentioned  thereof; 
and  five  hundred  and  fifty  thou- 
sand pounds  by  the  parties  pro- 
moting the  last  mentioned  there- 
of ;  be  it  therefore  enacted,  that 
notwithstanding  anything  in  the 
several  subscription  deeds  or  con- 
tracts relating  to  the  said  several 
lines  contained,  the  capital  of  the 
company  hereby  incorporated, 
shall  be  one  million  eight  hun- 
dred thousand  pounds,  divided 
into  thirty-six  thousand  shares, 
of  fifty  pounds  each;  and  such 
shares  shall,  as  soon  as  con- 
venienUy  may  be  after  the  pass- 
ing of  this  act,  be  apportioned 
and  divided  to  and  amongst  the 
several  provisional  committees  or 
provisional  directors,  named  in 
the  said  several  subscription 
deeds  or  contracts,  or  the  sub* 
scribers'  agreements  of  even  date 
therewith,  in  the  proportions 
hereinbefore  mentioned;  and  shall 
by  such  provisional  committees, 
or  provisional  directors  respec- 
tively be  allotted  among  the  se- 
veral subscribers  of  the  said  be- 
fore mentioned  Are  lines  of  rail- 
way  in  proportion  to  the  amount 
of  their  respective  subscriptions : 
subject  to  the  payment  to  each 
provisional  committee  or  board 
of  directors  by  every  such  sub- 
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pleaded,  are  such  as  do  not  involve  the  real  justice  of  the        1839. 
case,  but  which  would  lead  to  great  expense ;  and  that,  in     Brighton 

the  exercise  of  our  discretion,  we  ought  not  to  allow  them  to  Railway  Co. 
be  put  on  the  record,  upon  the  principle  acted  upon  in  this      Wilson. 


Bcriber  of  a  like  proportion  of  all 
costs,  charges,  and  expenses  iu" 
cnrred  before  the  13th  day  of 
June,  I837>  in  respect  of  any  ap- 
plication to  Parliament  for  autho- 
lising  the  execution  of  his  res- 
pectiye  projected  line,  or  in  any- 
wise relating  thereto,  such  pay- 
ment to  be  made  before  any  share 
can  be  required  to  be  finally  ap- 
propriated and  registered  as  be- 
longing to  the  subscriber  as  the 
holder  thereof,  &c. 

Sec.  146.  And  be  it  further 
enacted,  that  the  said  directors 
shall  hare  power  from  time  to 
time,  to  make  such  calls  of  money 
from  the  subscribers  to,  and  pro* 
prietors  of  shares  in  the  said  un- 
dertaking, to  defray  the  expenses 
of,  and  carry  on  the  same,  as 
they  from  time  to  time  shall  find 
necessary,  so  that  the  aggregate 
amount  of  calls  made,  or  prin- 
cipal money  paid  for,  or  in  respect 
of  any  such  shares,  shall  not 
amount  to  more  than  the  sum  of 
fifty  pounds  on  any  share  of  that 
amount,  and  so  that  no  such  call 
shall  exceed  the  sum  of  ten 
pounds  upon  each  such  share, 
which  any  person  or  corporation 
shall  be  possessed  of,  or  entitled 
unto,  in  the  said  undertaking, 
and  that  the  total  amount  of  such 
Alls,  in  any  one  year,  shall  not 
szoeed  twenty-five  pounds  upon 
ach  such  share,  and  so  in  pro- 
lortion  for  all  shares  of  less 
mount,  and  so  that  an  interval 
jf  three  calendar  montiis  at  the 


least,  shall  always  elapse  between 
the  day  appointed  for  payment  of 
one  call,  and  the  day  appointed 
for  payment  of  the  next  suc- 
ceeding call,  and  twenty-one 
days'  notice  at  the  least,  shall  be 
given  of  every  such  call,  by  ad- 
vertisement inserted  in  one  or 
more  London  newspaper  or  news- 
papers, and  in  one  or  more 
Brighton  newspaper  or  news- 
papers, and  all  monies  so  called 
for,  shall  be  paid  to  such  persons 
and  in  such  manner,  as  in  such 
notice  shall  be  appointed,  and  the 
respective  owners  of  shares  in  the 
said  undertaking,  shall  pay  their 
rateable  proportion  of  the  monies 
to  be  called  for  as  aforesaid  to 
such  persons,  and  at  such  times 
and  places  as  shall  be  appointed 
as  aforesaid;  and  if  any  owner 
of  any  such  share,  shall  not  so 
pay  such  his  rateable  proportion, 
then,  and  in  such  case,  and  as 
often  as  the  same  shall  happen, 
such  owners  shall  pay  interest 
for  the  same,  after  the  rate  of  5h 
per  centum,  per  annum,  from  the 
day  appointed  for  the  payment 
thereof,  up  to  the  time  when  the 
same  shall  be  actually  paid ;  and 
if  any  owner  of  any  such  share, 
shall  neglect  or  refuse  so  to  pay 
such  his  rateable  proportion,  to- 
gether with  the  interest,  if  any, 
which  shaU  accrue  for  the  same, 
then,  or  at  any  time  thereafter, 
it  shall  be  lawful  for  the  said 
company  to  sue  for,  and  recover 
the  same  in  any  of  her  Majesty's 
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^T"^''""^  The  question  is,  whether  these  are  pleas,  which,  looking  at 

Railway  Co.  the  statute  of  Anne,  we  should  allow  to  appear  on  the 

Wilson.  record  as  an  answer  to  the  claims  made,  and  I  think  that 


courts  of  record,  by  action  of 
debt>  or  on  the  case,  or  by  bill, 
suit,  or  information,  or  the  said 
directors  may,  and  they  are 
hereby  authorized  to  declare  the 
shares  belonging  to  any  person 
or  corporation  so  refusing  or 
neglecting  to  pay  any  such  calls, 
together  with  interest,  in  manner 
last  aforesaid,  to  be  forfeited,  and 
to  order  the  same  to  be  sold,  sub* 
ject  to  the  provisions  of  this  act : 
Provided,  nevertheless,  that  no 
advantage  shall  be  taken  of 
any  forfeiture  of  any  share 
in  the  said  undertaking,  until 
notice  in  writing  under  the 
hand  of  two  directors,  or  the 
secretary,  or  clerk  of  the  said 
company,  of  such  share  having 
been  declared  by  the  directors, 
forfeited,  shall  have  been  given 
or  sent  by  the  post  unto  or  de- 
livered to  some  inmate  of  the  last 
or  usual  known  place  of  abode  of 
the  owner  of  such  share,  or  in 
the  case  of  a  corporation,  of  the 
clerk  of  such  corporation,  nor 
until  the  declaration  of  forfeiture 
of  the  said  directors  shall  have 
been  confirmed  either  at  a  ge- 
neral or  special  general  meeting  of 
the  said  company,  held  after  the 
expiration  of  three  calendar 
months  at  the  least  from  the  day 
on  which  such  notice  of  forfeiture 
shall  have  been  given  as  afore- 
said, and  after  such  declaration 
of  forfeiture  shall  have  been  con- 


finned  by  such  general  meeting 
or  special  general  meeting,  the 
said  company,  by  an  order  to  be 
made  at  the  same,  or  any  sub- 
sequent general  meeting,or  special 
general  meeting,  shall  have  power 
to  order  the  said  directors  to 
dispose  of  the  shares  so  forfeited, 
or  any  of  them,  in  manner  by 
this  act  directed,  and  the  said 
directors  may,  in  that  case,  sell 
and  dispose  of  such  shares  at  a 
public  auction,  or  by  private 
contract,  and  together  or  in  lots, 
or  in  such  other  manner  and  for 
such  price  as  they  may  think  fit ; 
and  a  declan^tioQ,  pursuant  to 
the  said  act  of  the  sixth  year  of 
his  late  Majesty's  reign,  made  by 
some  credible  person  not  in- 
terested, before  any  justice  of 
the  peace,  or  before  any  master 
or  master  extraordinary  in  the 
High  Ck>urt  of  Chancery,  stating 
that  such  call  had  been  made  by 
the  said  directors,  aad  that  such 
notice  had  been  given,  and  that 
such  default  in  payment  had  been 
made  in  respect  of  the  share  so 
sold,  and  that  the  same  share 
had  been  declared  to  be  forfeited, 
and  that  such  declaration  had 
been  confirmed  in  manner  here- 
inbefore mentioned,  shall  be 
sufficient  evidence  of  the  facts 
therein  stated;  and  the  pur- 
chaser of  such  share  shall  not  be 
bound  to  see  to  the  application 
of  his  purchase  money,  nor  shall 


(a)  5  Bing.  42. 


MICHAELBfAS   TERM,  3  VICT. 


47 


none  of  them  should  be  allowed     The  first  two  pleas,  pro-        1839. 
poeed  to  be  pleaded  are  simply  quite .  unnecessary,  because     ^^^^^      ' 
in  fiict,  the  subject  matter  which  they  would  .deny,  must  be  Railway  Co. 
shewn  by  the  plaintifis  themselves  in  the  evidence,  which       Wiwok. 


his  title  to  such  share  be  affected 
by  any  irregularity  of  proceeding 
in  reference  to  such  sale,  but 
such  declaration  and  the  receipt 
of  the  treasurerj  or  any  two  di- 
rectors of  the  said  company,  for 
the  price  of  such  share,  shall  be 
sofficient  evidence  of  title  thereto 
for  all  purposes  whatsoever. 

Sec.  148.  And  be  it  further 
enacted,  that  in  any  action  to  be 
brongbt  by  the  said  company 
against  any  proprietor  of  any 
share  in  the  said  undertaking  to 
recover  any  money  due  and  pay- 
able to  the  said  company,  for  or 
by  reason  of  any  call  made  by 
virtue  of  this  act,  it  shall  be  suf- 
ficient for  the  said  company  to 
declare  and  allege,  that  the  de- 
fendant being  the  proprietor  of  a 
share  or  ao  many  shares,  (as  the 
case  may  be,)  iu  the  said  under- 
taking, is  indebted  to  the  said 
company,  in  such  sum  of  money 
as  the  call  or  calls  in  arrear  shall 
amount  to,  for  a  call  or  so  many 
calls  of  such  sum  or  sums  of 
money  upon  a  share  or  so  many 
shares  belonging  to  the  said  de- 
fendant, whereby  an  action  hath 
accrued  to  the  said  company,  by 
virtue  of  this  act,  without  setting 
forth  the  special  matter,  and  on 
the  trial  of  such  action,  it  shall 
mly  be  necessary  to  prove  that 
le  defendant  at  the  time  of 
oaking  such  respective  caUe, 
as  a  proprietor  of  such  share  or 
iiares  in  the  said  undertaking 
s  such  action  is  brought  in  res- 


pect of,  or  some  one  such  share, 
and  that  such  notice  was  given 
as  is  directed  by  this  act  of  such 
caU  or  calls  having  been  made, 
without  proving  the  appointment 
of  the  directors  who  made  such 
call  or  calls,  or  any  other  matter 
whatsoever;  and  the  said  com* 
pany  shall  thereupon  be  entitled 
to  recover  what  shall  appear  due, 
including  interest  computed  as 
aforesaid,  on  such  call  or  calls, 
unless  it  shaU  appear  that  the 
principal  monies  previously  paid 
on  any  such  share,  together  with 
such  call,  exceeded  the  sum  of 
fifty  pounds  on  each  share  of  that 
amount,  or  that  any  such  call 
exceeded  ten  pounds  for  each 
such  share,  and  so  in  proportion 
for  any  less  share,  or  was  made 
payable  before  the  expiration  of 
three  calendar  months  from  the 
day  appointed  for  the  payment 
of  the  last  preceding  call,  or  that 
calls  amounting  to  more  than 
twenty-five  pounds  in  the  whole 
had  been  made  in  some  one  year 
on  a  share  of  fifty  pounds,  and  so 
in  proportion  for  a  share  of  less 
amount;  and  in  order  to  prove 
that  the  defendant  was  a  pro- 
prietor of  such  share  or  shares  in 
the  said  undertaking  as  alleged, 
the  production  of  the  books  in 
which  the  said  company  is  by 
this  act  directed  to  enter  and 
keep  respectively  the  names  and 
additions  of  the  several  proprietors 
of  shares  in  the  said  undertaking 
with  the  number  of  shares  they 
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Brighton  P'^^  *^®^  ^^  ^^^  notice  of  the  caUs  was  not  given,  ac- 

Railway  Co.  cording  to  the  act,  and  that  no  time  or  place  was  appointed 

Wilson.  for  the  payment  of  the  calls,  nor  persons  to  whom  they 


are  respectively  entitled  to,  and 
an  account  of  the  names  of  the 
several  corporations,  and  of  the 
names  and  places  of  abode  of  the 
several  persons  who  shall  from 
time  to  time  be  entitled  to  shares 
in  the  said  undertaking  shall  be 
primi  facie  evidence  that  such 
defendant  is  a  proprietor,  and  of 
the  number  and  amount  of  his 
shares  therein :  Provided  always, 
that    nothing  herein  contained, 
shall  extend  or  be  construed  to 
extend  to  charge  or  make  liable 
any  person  or   persons,  bodies 
politic  or  corporate,  who  are  or 
shall  be  proprietor  or  proprietors 
of  the  shares  of  the  said  com- 
pany, or  his,  her,  or  their  real  or 
personal  estate,  with  any  debtor 
demand  whatsoever,  due  or  to 
become  due  from  the  said  com- 
pany, beyond  the  extent  of  his, 
her,  or  their  share  or  shares  in 
the  said  company,  any  law,  cus- 
tom, or  usage  to  the  contrary 
thereof    in    anywise     notwith- 
standing. 

Sec.  170.  And  be  it  further 
enacted,  that  all  the  money  to  be 
raised  by  the  said  compauy,  by 
virtue  of  this  act  shall  be  laid  out 
and  applied  in  the  first  place,  in 
paying  and  discharging  all  costs 
and  expenses  of  applying  for,  ob- 
taining, and  passing  this  act,  or 
preparatory  or  relating  thereto,  in- 
curred since  the  13th  day  of 
June,  1837;  and  the  remainder 
of  such  money  shall  be  applied 
in  and  towards  purchasing  lands. 


and  making  and  maintaining  the 
said  railway  and  other  works,  and 
in  otherwise  carrying  this  act 
into  execution ;  and  that  the  ex- 
penses incurred  by  .[the  several 
provisional  committees  or  boards 
of  directors  for  the  said  five  pro- 
jected lines,  before  the  said  13th 
day  of  June,  shall  be  raised  and 
paid  by  the  subscribers  to  the 
said  several  lines,  in  iXespect  of 
each  such  line,  in  proportion  to 
the  amount  of  their  respective 
subscriptions,  and  which  sum 
shall  be  apportioned  by  the  said 
provisional  committees,  or  board 
of  directors  accordingly ;  and  the 
apportioned  payment  shall  be  en- 
forced in  the  same  manner,  as 
any  call  in  respect  of  any  share 
under  this  act  may  be  enforced 
under  the  power  and  authorities 
herein  contained,  unless  the  same 
shall  have  been  previously  paid 
by  the  subscribers,  or  raised  by 
a  sale  of  their  shares  forfeited 
for  non-payment  thereof,  or  non- 
registering  of  the  said  shares. 

Sec.  172.  And  be  it  further 
enacted,  that  fifty  or  more  pro- 
prietors of  the  said  company, 
holding  in  the  aggregate  two 
thousand  shares  of  fifty  pounds 
each,  or  their  equivalent  in  less 
shares  or  upwards  in  the  said 
undertaking,  upon  which  all  calls 
actually  previously  made  shall 
have  been  paid  and  satisfied, 
may  at  any  time,  whether  before 
or  after  the  first  general  meeting, 
by  writing  under  their  hands. 
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should  be  paid,  and  looking  at  the  148th  section  of  the  act, 
it  is  there  expiesBly  thrown  on  the  plaintiff,  that  at  the  trial 
he  diall  pve  proof  of  these  £usts.  It  is  true  that  it  is  only 
provided  for  in  the  negative,  **  that  it  shall  only  be  neces- 


1839. 


Brighton 
Railway  Co. 

WiLBON. 


kft  St  ^6  office  of  the  said  com- 
pany,  or  given  to  at  least  three 
diiectora  of  the  said  company, 
or  left  at  or  delivered  to  some 
imiiate  of  thdr  last  or  usual 
places  of  abode,  require  the  di- 
rectors of  the  said  company  to 
can  a  special  general  meeting  of 
the  pfoprietors  of  the  said  com- 
pany to  be  held  in  London,  so  as 
such  requisition  fuUy  express  the 
ol]ject  for  which  such  special 
general  meeting  is  required  to  be 
caHed ;  and  in  case  of  neglect  or 
refosal  of  the  said  directors  to 
call  such  meeting  for  the  space 
of  twenty-one  days  next  after 
such  notice  given  as  aforesaid, 
tiie  same  may  be  called  by  such 
fifty  or  more  proprietors  by  giving 
fidurteen  days'  notice  thereof  in 
one  or  more  London  newspaper 
or  newspapers,  and  in  one  or 
more  Brighton  newspaper  or 
newspapers,  and  the  said  com- 
pany are  hereby  authorized  to 
meet  in  pursuance  of  such  notice, 
and  such  of  the  proprietors  there- 
of as  shall  be  present  at  such 
meeting  personally  or  by  proxy, 
shall  proceed  to  the  execution  of 
the  powers  by  this  act  given  to 
the  said  company,  with  reference 
to  the  matters  so  specified  in 
such  notice,  and  all  acts  of  the 
ajor  part,  in  votes  of  the  pro- 
ietors  of  the  said  company  so 
resent,  at  any  such  special  ge- 
eral  meeting  shall  be  as  valid 
ith  respect  to  the  matters  spe- 
fied  in  such  notice,  as  if  the 

YOU  vra. 


same  had  been  done  at  a  general 
meeting,  held  at  the  time  herein- 
before appointed  for  holding  the 
same. 

Sec.  184.  And  be  it  further 
enacted,  that  the  directors  for  the 
time  being  of  the  said  company 
shall  superintend  all  the  affairs 
thereof,  and  have  the  custody  of 
the  common  seal  of  the  said  com- 
pany, with  powers  to  use  the  same 
on  their  behalf,  and  shall  have 
full  power  and  authority  to  do 
all  acts  whatsoever  for  carrying 
into  effect  the  purposes  of  this 
act,  and  for  the  management,  re- 
gulation and  direction  of  the 
affairs  of  the  said  company,  or 
relative  thereto,  which  the  said 
company  are  by  this  act  au- 
thorized to  do,  except  such  as 
are  herein  required  and  directed 
to  be  done  at  some  general  or 
special  general  meeting  of  the 
said  company,  and  the  said  di- 
rectors shall  appoint  and  displace 
all  the  officers  and  servants  of  the 
said  company,  and  allow  to  them 
such  salaries,  gratuities  or  recom- 
pences  as  to  the  said  directors 
shaU  seem  proper ;  and  the  said 
directors  shall  have  authority  to 
meet  and  adjourn  from  time  to 
time,  and  from  place  to  place  as 
they  shaU  thing  proper,  and  there 
shall  be  three  directors  at  the 
least  present  in  order  to  con- 
stitute a  meeting,  and  all  ques- 
tions, matters  and  things  which 
shall  be  discussed  or  considered 
at  any  meeting  of  the  directors 

s  D.  P.  c. 
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BaiGHTON     indebted,  would  deadly  call  upon  the  plaintiff,  before  this 

Railway  Co..  jgjj^  ^^^^  y^  ^^  ^  y^  recoverable,  to  obey  those  conditions 

W1L8ON.  which  are  imposed  upon  him.  Then  the  5th  plea  proposes 
to  allege  that  the  calls  were  made  for  other  purposes  than 
those  mentioned  in  the  act  Tlie  question  is,  whether  that 
plea  can,  with  any  degree  of  justice  to  the  parties,  who  are 
concerned  in  this  Utigation,  be  put  on  the  record  ?  fust,  it 
would  be  exceedingly  difficult  to  prove  it  at  nisi  prius,  for 
who  can  shew  what  was  the  intention  of  the  party,  when 


shall  be  finally  determined  by  the 
majority  of  votes  then  present, 
and  no  director  shall  have  more 
than  one  vote  at  any  snch  meet- 
ing, except  the  chairman  of  such 
meeting,  who,  in  case  of  an  equal 
division,  shall  have  a  second  or 
casting  vote  as  such  chairman ; 
and  the  said  directors  shall  keep 
a  regular  minute  and  entry  of 
their  proceedings  at  every  meet- 
ing of  the  said  directors,  and 
from  time  to  time  make  report 
thereof  to  the  half-yearly  general 
meeting  and  to  the  special  geneeal 
meeting  of  the  said  company,  (if 
required  by  any  of  such  meet- 
ings), and  shall  obey  their  orders 
and  directions ;  and  the  said  di- 
rectors shall  also  keep  full  and 
true  accounts  of  all  monies  dis- 
bursed and  payments  made  by 
the  said  directors,  and  by  all  per- 
sons employed  by  or  under  them, 
and  of  all  money  which  they  shall 
receive  on  behalf  of  or  in  respect 
of  such  undertaking  from  any 
collector  of  the  rates,  tolls  or 
sums  by   this  act   granted,  or 
from  any  other  officer  employed 
in  or  having  any  concern,  dealing 
or  transaction  with  the  said  un- 
dertaking,   or  from    any  other 


person  on  any  acooont  for  the 
use  of  the  said  company,  and 
shall   regularly  enter  in    some 
books  to  be  from  time  to  time 
provided  at  the  expense  of  the 
said  company,  for  that  purpose, 
notes,  minutes  or  copies,  as  the 
case  may  require,  of  snch  ap- 
pointments,  receipts    and    dis- 
bursements, and  of  all  contracts 
and   bargains  eatersd   into    or 
made  by   them,  and  of  other 
their  orders  and  proceedings,  and 
which  books  shall  be  deposited 
with  and  kept  under  the  care  and 
direction  of  the  said  directors: 
Provided  always,    that  it  shall 
not  be  lawful  for  the  said  directors 
to  fix  or  order  what  remuneration 
shall  be  allowed  to  the  directors 
of  the  said  company;  provided 
also,  that  the  said  directors  shall, 
and  they  are  hereby  required  to 
take  sufiicient  security  from  every 
person  who  shall  be  appointed 
treasurer  of  the  said  company, 
and  from  every  receiver,  collector 
or  officer  of  the  said  company 
who  shaU  have  the  custody  or 
cAntrol  of  any  money  received  by 
virtue  of  this  act,  for  the  faithful 
execution  of  his  office  before  he 
shall  enter  thereupon. 
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the  money  was  called  for  ?  and  next,  is  it  at  all  material  what        1839. 
the  intention  was?    But  the  act,  in  the  148th  section,  pro-     ^"v      ' 

^  Brighton 

rides,  that  calls,  when  properly  made,  shaU  be  debts  to  the  Railway  Co. 
directors  fix>m  the  shareholders;  and  it  has  limited  it  to  that;  Wilson. 
and  it  is  observable,  that  if  we  were  to  grant  these  pleas,  we 
should  dedde  against  the  real  meaning  of  the  statute,  which 
states  that  the  money  shall  be  recoverable  in  a  certain  way. 
With  r^aid  to  the  question,  as  to  whether  the  calls  were 
made  with  a  proper  object  or  not,  that  is  a  matter  which 
the  parties  should  litigate  privately  among  themselves,  and 
which  belongs  to  another  quorum  and  another  place,  than 
acourt  of  law;  and,  if  the  parties  oppose  the  proceedings  of 
their  directors,  it  is  their  duty  to  discuss  their  objections  at  the 
general  meeting  of  the  subscribers,  and  if  the  day  of  general 
meeting  is  so  fiur  distant,  as  to  render  such  a  course  incon- 
venient, then  in  twenty-one  days  a  special  general  meeting 
for  the  purpose  may  be  called.  It  seems  to  me,  however, 
that  it  was  never  intended  that  a  question  so  general  in  its 
nature  should  be  discussed  in  a  public  court  of  justice. 
Hie  plea,  which  the  defendant  Fairclough  seeks  to  plead,  puts 
the  matter  in  a  more  tangible  shape.  It  alleges  a  deviation, 
and  states  tibat  the  money  is  called  for,  to  pay  the  expenses 
consequently  incurred.  Now,  what  would  be  the  effect  of 
aQowing  such  an  answer  ?  K  any  deviation,  to  the  extent 
of  three  yards  only,  was  made,  with  the  consent  of  the 
persons  whose  land  adjoins  the  works,  and  a  call  was 
afterwards  made,  every  person  might  stay  his  hand,  refuse 
to  pay  his  call,  and  the  whole  undertaking  would  be  broken 
up  altogether.  It  is  really  so  monstrous  a  proposition,  and 
so  unlike  anything  warranted  by  the  terms  of  the  statute, 
that  it  cannot  for  one  moment  be  sustained.  Then,  as  to 
the  other  plea,  that  at  the  time  of  the  calls  being  made  there 
~rere  not  36,000  shares  in  the  company.  On  what  does 
4is  question  rest?  The  136th  section  of  the  act  distinctly 
rovides,  that  the  capital  of  the  company  shall  be  1,800,000/., 
vided  into  36,000  shares  of  50t  each.  There  may  not  be 
1,000  shares  called  into  action,  or  for  which  subscribers 

E  2 
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1839.        have  been  founds  but  if  there  is  this  capital,  the  act  says 

BaiGHTON     ^^  it  is  to  be  divided  into  so  many  shares.     It  appears  to 

Railway  Co.   me  then,  that  these  pleas  are  calculated  to  raise  difficulties, 

Wilson,      rather  than  to  put  forward  any  good  ground  of  defence,  and 

should  not  be  allowed. 

BosANQUET,  J. — I  also  think  that  these  pleas  should  not 
b^  pleaded,  and  that,  in  truth,  they  are  not  pleadable 
under  the  act  It  is  incumbent  on  the  plaindiF,  imder  the 
148th  section,  to  prove  the  &cts  sought  to  be  put  in 
issue,  by  the  third  and  fourth  pleas,  suggested  by  the  de- 
fendant Wilson,  and  it  would  be,  therefore,  useless  to  put  any 
plea  on  record  denying  these  &cts.  As  to  the  plea,  that 
there  were  fewer  shares  in  the  company  than  the  act  directs, 
the  act  of  parliament  itself  has  created  36,000  shares,  and 
if  any  of  them,  which  were  appropriated,  have  been  re- 
jected by  the  proposed  subscribers,  then,  of  course,  they 
remain  in  the  company.  But  independently  of  that,  I  am  of 
opinion  that  under  the  148th  section,  it  is  not  competent  for 
the  defendant,  when  the  things  there  required  are  proved  by 
the  plainti£P,  to  set  up  this  defence;  and  the  same  observation 
appUes  more  strongly  to  the  plea,  that  these  calls  were  made 
for  other  and  different  purposes  than  those  referred  to  in 
the  act  The  consequence  of  allowing  these  defences  would 
be,  that  if  the  company,  which  is  established  for  certain  pur- 
poses, should  do  any  one  thing  illegally,  which  cost  money, 
then  a  defendant,  in  such  an  action  as  this,  would  be 
entitled  to  set  up  a  defence,  that  that  expense  had  been  in- 
curred, and  that  the  calls  were  made  for  the  purpose  of  the 
liquidation  of  the  charge. 

Maule,  J. — I  also  think  that  the  pleas  cannot  be  allowed, 
and  that  they  are  against  the  policy,  as  well  as  the  express 
terms  of  the  statute. 

Rule  discharged. 
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France  and  Hill  v.  White  and  Another. 

« 

was  an  action  of  assumpsit,  and  the  declaration  An  action  of 
contained  three  counts ;  the  first  count  was  for  work  and  J^^rmoney 
labour  done  by  the  plaintiflfe,  as  attorneys ;  the  second  for  ^^^^^^^ 
money  paid,  and  the  third  on  an  account  stated.  The  de-  tiflbasattoraeys 
fendants  pleaded,  first,  except  as  to  211.  19s.  3d.,  that  they  v^itration.  It 
never  promised;  secondly,  payment;  thirdly,  a  set^flF  fo^A^^^. 
for  money  had  and  received  by  the  plaintifis  to  the  de-  ^^^  *^*'  ^^ 

fendants  use.  for  the  defend. 

fTii  i*ii  i^***  1    ant^i  Diit  that 

Ine  cause  was  refened  by  an  order  of  nisi  pnus,  and  oneofthe 
•Ae  arbitrator  directed  that  the  verdict,  which  had  been  ^J^^Jj^*^ 
entered  generally  for  the  plaintifis,  should  be  set  aside>  and  various  sums, 

3    g.        y  •    •  previously  to 

entered  for  the  defendants,  subject  to  the  opinion  of  the  his  entering 
Court  upon  certain  &ct8.  Ih^^^Se 

The  circumstances  set  out  were,  that  for  some  time  other,  which 

were  more  than 

previously  to  July  1831,  the  plaintiff  France  carried  on  sufficient  to 
business  as  an  attorney  at  Worcester,  under  the  style  of  mand:  that  the 
France  and  Hill,  the  plaintiff  Hill,  who  was  the  son  of  a  |Sf  Jierff  o^"" 
former  partner  in  the  concern,  beimr  then  his  clerk.     In  tj»®  former  at 

*  °    .     ,  .the  time  of  the 

the  month  of  July,  1831,  the  two  plaintifis  entered  into  receipt  of  such 
partnership,  and  continued  so  until  the  month  of  November,  J^t Reformer, 
1833,  With  regard  to  the  defendants,  it  appeared  that  ""^^^i^^PJ^ 
they  were  the  executors  of  one  Mary  Grifiiths,  and  that  admitted  that 

,,  i^ti..«.x^  -!•  r    x.      it  still  remained 

havmg  employed  the  plaintin  r  ranee  up  to  the  tmie  oi  the  in  his  hands. 
commencement  of  his  partnership  with  Hill,  they  continued  having  plei^ 
to  employ  him,  having  received  no  notice  of  the  partnerahip  •  set-orfof  the 
taking  place,  and  that  during  the  whole  of  that  employment,  received, 
both  plaintiffi  were  personally  engaged  in  the  matters  in  j^^  debt,  Ae 
which  the  defendants  were  interested.    In  the  course  of  tiie  "^'^^^^"j^ 
ToceedingB  various  sums  of  money,  belonging  to  the  estate,  to  be  entered 
ame  into  the  hands  of  France,  but  it  appeared  diat  no  money  Heid,  that  the 
'as  so  received  after  the  partnership  began.    In  the  month  of  *^^  that  Uie   ' 
pril,  1832,  a  meeting  of  the  executors  and  parties  in-  J^^I^J'J'® 

terdict. 
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France 
and  Another 

White 
and  Another. 


tcrested  in  the  estate  took  place^  at  the  office  of  the  plaintifis^ 
and  there  a  statement,  which  had  been  prepared  by  the 
plaintiff'  clerk,  of  the  executors'  account  with  the  estate,  was 
produced,  from  which  it  appeared  that  there  was  a  balance 
due  to  the  legatees.  Hill  was  not  then  present,  but  France 
stated  that  a  sum  of  15^  was  to  be  retained  to  meet  any 
further  demand  which  they,  as  attorneys,  might  have  against 
the  estate,  for  the  payment  of  additional  duties,  and  that 
siun  was  entered  in  the  account  before  the  balance  was 
struck ;  and  France  then  admitted  that  that  amount,  and 
more,  were  in  his  hands.  Business  was  subsequently  done, 
and  duties  paid  by  the  plaintiff  for  the  estate,  for  which  the 
present  action  was  brought  against  the  defendants,  but  the 
amount  of  money  due  in  that  respect  was  fully  covered  by 
the  sums  received  by  France  for  the  estate,  and  not  paid* 
over  to  the  executors. 

Upon  these  facts,  the  plamtiffe  objected,  that  the  money 
received  by  France  could  not  be  set  off  against  the  debt 
since  incurred  with  the  partnership,  and  that  the  admission 
by  France,  as  to  the  receipt  of  moneys,  could  not  affect  Hill, 
and  could  not,  therefore,  be  treated  as  any  admission  of 
money  being  in  the  hands  of  the  plainti£&  belonging  to 
the  defendants.  Tlie  question  left  for  the  decision  of  the 
Court  was,  whether  the  plea  of  payment,  or  set-off,  was  sup- 
ported by  these  fitcts  ?  and  if  they  should  think  that  either 
of  them  was  so  supported,  a  verdict  was  to  be  entered  for 
the  defendants;  but  if  not,  then  the  verdict  should  stand  for 
the  plaintifis. 


Butty  for  the  plaintiffs,  contended  that  the  award,  as  it 
stood,  was  bad,  and  that  the  money  received  to  the  de- 
fendants' use  by  one  plaintiff,  before  the  partnership,  formed 
no  subject  of  set-off  to  a  debt  incurred  since  the  partnership, 
in  respect  of  which  both  plaintiffs  had  a  joint  claim.  There 
had  beon  nothing  to  alter  the  liability  of  the  parties.  If 
France  had  been  sued  for  the  amount  said  to  have  been 
received  by  him,  he  could  not  have  relied  upon  the  partner- 


V. 

Br 
and  Another. 
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Aip  billy  as  an  answer  to  the  action.     Jones  v.  Fleeming  (a) ,       1839. 
FtdUamy  v.  Noble  {b).     There  was  nothing  to  shew  that  a     ^i^^^JJj^ 
separate  debt  fiom  one  plaintiff  could  be  set-off  against  the    •od  Another 
joint  debt  due  to  both,  and  if  any  special  grounds  existed       White 
tar  su^esting  that  such  a  course  could  be  adopted,  it  should 
have  been  pleaded.     Kirtnerley  v,  Hosmck  {c),  Kirwan  v. 
Kirwan  (cQ. 

Gragi  for  the  defendants.  The  circumstances  set  out  by 
the  arbitrator  disclosed  such  facts  as  might  well  have  induced 
the  defendants  to  believe  that  Hill  was  either  always  a 
partner  or  never  a  partner,  and  Hill  having  been  a  party 
to  such  prooeediogs  as  might  lead  to  such  an  inference,  he 
must  be  deemed  liable  to  the  consequences.  The  de- 
claration of  France,  however,  at  the  time  of  meeting  would 
bind  Hill,  iot  then  the  partnership  was  in  existence,  and 
there  cottld  be  little  doubt  that  the  money  received  by  France 
was  carried  to  the  partnership  account  Tlie  arbitrator  might 
fidily  draw  the  conclusion  at  which  he  had  arrived,  therefore, 
as  in  a  similar  case,  the  Court  would  not  disturb  the 
verdict  of  a  jury,  so  here  the  award  should  be  allowed  to 
remain  as  it  stood. 

BfOty  in  reply. 

TiNDAL,  C.  J.-^I  have  looked  with  anxiety  m  the  course 
of  this  case  to  discover  some  grounds  upon  which  the  award 
could  be  supported,  but  upon  the  best  consideration  which  I 
can  give  to  the  subject,  I  think  that  the  objections  raised  to 
the  finding  of  the  arbitrator  must  be  allowed  to  prevail  It 
is  a  joint  acti<m  brought  by  two  attorneys  for  work  and  labour 
done,  money  paid,  and  on  an  account  stated,  and  the  de- 
fendants have  pleaded  non  assumpsit,  a  set-off,  and  payment. 
When  the  action  comes  on  to  be  tried,  the  cause  is  referred 

(a)  7  B.  &  C.  2ir.  («)  2Taunt  170 ;  2  Cromp.  k  M.  617. 

(6)  3  Meriv.  593.  {d)  4  Tyrwb.  491. 
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1889.  to  arbitration — not  all  matters  in  difference,  but  simply  the 

^i^^^J^T^^  cause,  and  it  is  said  that  the  arbitrator  is  to  settle  the  case 

and  Another  between  the  parties.    We  must  look,  therefore,  to  the  record. 

White  in  order  to  ascertain  whether  he  has  come  to  the  right  con- 

and  Another,  ^jijgj^ji,^    j^  jg  ggid  by  the  defendants,  that  the  set-off  may 

be  supported  by  the  evidence  which  was  brought  forward 
before  the  arbitrator,  but  it  appears  to  me  to  be  a  difficult^r 
which  we  can  not  overcome,  that  there  is  no  evidence 
of  a  joint  debt  £rom  the  plaintifis  to  the  defendants.    We 
can  see  that  a  separate  debt  is  due  from  France,  and  it 
might  be  possible  that  circumstances  could  have  been  put 
on  record,  which  would  make  that  debt  an  answer  to 
the  declaration,  as,  for  instance,  that  Hill  was  a  dormant 
partner  when  the  money  was  received,  but  there  is  no  such 
plea  here  pleaded.    If  the  defendants  had  sued  France  for 
the  separate  debt,  he  could  not  have  pleaded  a  set-off,  in 
respect  of  a  demand  for  work  done  by  himself  and  partner, 
and  so  the  proposition,  the  converse  of  that,  must  here 
prevaiL   With  regard  to  the  plea  of  payment,  it  might  be  that 
there  was  an  agreement  between  the  parties,  that  the  sum 
of  money  received  into  the  hands  of  the  plaintifis  should  be 
appropriated  to  the  payment  for  the  work  and  labour  per- 
formed by  them ;  but  such  a  circumstance  cannot  be  given 
in  evidence  under  the  general  plea  of  payment     if  seems 
therefore,  to  me,  that,  the  only  point  referred  to  us  being, 
whether  the  plea  of-set  off,  or  the  plea  of  payment  is  made 
out  by  the  evidence,  although  I  should  have  been  glad  to 
do  what  I  consider  ultimate  justice  in  the  case,  by  de- 
ciding in  the  affiimative;  our  judgment  must  be  for  the 
plaintiff. 

BosANQUET,  J. — With  respect  to  the  plea  of  payment, 
1  think  that  the  defendants  have  no  right  to  support  it,  for 
that  in  order  to  enable  them  to  do  so,  it  should  have  ap- 
peared that  the  money  had  come  into  the  hands  of  both  the 
plaintifis  A  previous  agreement  that  money  in  the  hands 
^f  one  of  them  should  be  applied  to  the  claim  of  both  would 
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not  satisfy  this  plea,  but  such  an  agreement,  if  it  existed, 
should  have  been  the  subject  of  a  distinct  plea.  On  the 
case  as  it  appears,  however,  I  cannot  see  that  Hill  is  bound 
by  what  passed  between  France  and  the  defendants  before 
the  partnership.  Then  the  next  question  is,  whether  the 
plea  of  set-off  is  proved  ?  The  money  was  in  the  hands 
of  France  befoie  the  partnership.  It  never  came  to  both 
plaintifly  hands  subsequent  to  that  period,  and  supposing 
the  defendants  to  have  sued  France  for  the  money  so  re- 
ceived before  the  partnership,  could  he  have  set«-off  the 
partnership  bill  ? 


18S9. 


France 

and  Another 

«• 

White 

and  Another. 


CoLTHAK,  J. — ^The  situation  of  the  parties  was  in  no  way 
altered  by  the  meeting,  which  was  held  at  the  plaintifiB' 
otBcey  because  the  only  object  of  thatmeeting  was  to  settle 
the  claims  of  the  legatees,  and  nothing  took  place  there  to 
a£fect  the  debt,  or  to  transfer  the  money  in  the  hands  of 
France  to  the  partnership  account 

Judgment  for  the  plamtiffi. 


PiSANI  V.  LaWSON. 

X  HIS  was  an  action  on  the  case,  brought  against  the  de- 
fendant, as  publisher  of  a  newspaper,  for  the  publication  of 
a  libeL     The  declaration  contained  two  counts.    The  first 
count  stated,  that  before  and  at  the  time  of  committing  the 
grievances,  &c.,  the  Queen  of  these  realms,  and  his  late 
Majesty  King  William  the  Fourth  were  and  had  been  at 
peace  with  the  government  of  Turkey,  and  had  appointed 
x>rd  Ponsonby  to  be  the  ambassador  fix)m  Great  Britain 
>  that  state.     That  in  Turkey  there  were  certain  persons 
tiled  dragomans,  or  interpreters,  of  whom  five  were  em- 
'oyed  in  the  service  of  the  British  government  by  Lord 


To  an  action 
for  a  libel,  the 
defendant 
pleaded  that 
the  plaintiff 
was  an  alien 
(amy),  and 
had  never 
been  nataral- 
iied  or  admit- 
ted a  denizen. 
Held  ill,  on 
general  de- 
morrer. 
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1839.  Pcmsonby ;  that  the  office  of  dragoman  was  one  of  great 
trust  and  confidence,  as  communications  of  great  delicacy 
and  importance  were  fiiequently  made  throu^  him  fix>ni 
one  govenmient  to  the  other ;  that  the  plaintiff  was  one  of 
the  dragomans  so  employed,  and  that  the  libd  complained 
ofhadbeenpubUshedof  and  concerning  him  in  his  office 
and  character  of  such  dragoman*  The  second  count  alleged 
that  the  plaintiff  was  the  chief  acting  dragoman  in  the  em- 
ployment of  Lord  Ponsonby  and  the  English  government 
at  Constantuio{de,  and  that  the  libel  was  published  of  and 
concerning  him  in  his  office  and  character  of  such  chief 
acting  dragoman. 

The  defendant  pleaded  several  pleas,  among  whidi  was 
one  alleging  that  before  and  at  the  time  of  the  grievance^  the 
defendant  was,  and  still  is,  an  alien^  bom  out  of  this  realm ; 
to  wit,  at  Constantinople^  and  that  he  then  was,  had  ever 
ance  been,  and  still  is  resident  and  living  out  of  this  king- 
dom and  the  territories  thereunto  belonging ;  that  he  had 
never  been  naturalized^  or  admitted  a  denizen  in  this  king^ 
dom,  or  any  of  the  said  territories ;  and  that  he  had  never 
owed  any  all^iance  to  the  sovereign  of  this  country,  and  had 
never  been  subject  to  any  of  the  laws  of  the  kingdom  of 
Great  Britain  and  Ireland,  or  of  any  of  the  said  territories, 
nor  had  he  ever  used,  carried  on,  or  exercised  any  trade  as 
a  merchant  in  any  part  of  the  said  kingdom,  or  any  of  the 
territories  thereunto  belonging.  To  this  plea  the  plaintiff 
demurred.     Joinder. 

/•  W.  Smith,  in  support  of  the  demurrer.  The  plaintiff 
being  an  alien  fiiend,  was  cntided  to  obtain  that  remedy 
for  the  injury  inflicted  upon  him,  which  by  this  action  he 
sought  to  procure,  and  his  right  to  maintain  the  suit  was 
fully  established  by  the  old  authorities.  In  Bro.  Ahr.  tit. 
"  NanabiUtie,''  pL 62 ;  ib.  tit  « Denizen"  pL  10 ;  Vin.  Abr. 
tit  *^AUen  (A) ;  the  principle,  that  an  alien  bom,  living 
out  of  the  kingdom,  was  not  prevented  from  suing  in  an 
action  personal  was  distinctly  laid  down,  and  the  Court 
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would  look  apon  this  plea  in  the  light  in  which  it  would  ^  1839. 
fimneily  have  been  viewed^  ancl  deem  it  odious^  unless 
direct  authorities  were  produced  in  support  of  the  pro- 
position intended  to  be  affirmed  by  its  allegations.  In 
Com.  Dig.  tit  ''Alien''  (C5>  it  was  laid  down  that  an 
alien  fiiend  might  maintain  an  action  of  slander ;  and,  upon 
reference  to  the  case,  upon  which  that  dictum  of  Chief 
Baron  CUtmyn  appeared  to  be  founded,  which  was  reported 
in  BuUirode,  134,  it  appeared  that  it  was  there  held,  that 
a  foreign  merchant  mi^t  maintain  an  action  against  a 
peiBon  for  slandering  him  in  his  character  of  merchant,  by 
saying  that  he  was  a  bankrupt  With  regard  to  the  dis- 
tinction which  might  be  attempted  to  be  drawn  between 
the  present  plaintiflP  and  a  merchant  trader,  it  was  to  be 
observed,  that  in  Cam.  Dig.  tiie  proportion  was  laid  down 
broadly  and  without  any  limitation,  and  the  Court  would  at 
least  extend  that  protection  to  an  officer  of  the  Crown,  which 
they  were  disposed  to  grant  to  one  who  was  merely  engaged 
in  trade  with  British  merchants.  The  plea,  however,  was 
improperiy  pleaded.  It  was  in  &ct  a  plea  in  abatement,  and 
being  here  pleaded  in  bar,  it  was  bad  on  general  demurrer. 
Bac  Abr.  tit  «  ^ficw,"  (E);  Cam.  Dig.  tit  "  Abatement/' (J) ; 
Co.  LUt.  129  b ;  Gilberts  Hist,  af  the  Cam.  Pleat,  p.  206. 
Besides,  it  did  not  ccmtain  sufficient  averments.  The  de- 
fendant was  bound  to  exclude  every  circumstance  under 
which  the  plaintiff  (night  maintain  lus  action,  Caperes  \. 
BeU  (a) ;  but  here  there  was  no  allegation  that  the  plaintiff 
had  never  been  in  this  country.  His  place  of  residence,  it 
was  true,  was  stated  to  be  at  Constantinople,  but  there  was 
nothing  stated  to  shew  that  he  had  never  been  in  Ikigland. 
Thyatt  v.  Young  (6);  Feron  v.  Ladd(c)i  Angerstein  v. 
Faugban  (d) ;  Shombeck  v.  Delaeaur  (e). 

Piatt  and    Humfrey,  contra,  admitted  that    merchant 


(a)  8  T.  R.  166,  (rf)  1  Boe.  &  Pul.  222,  n. 

(6)  2  Bos.  &  Pul.  72.  (0)  10  East,  326. 

(c)  2  W.  Bl.  1326. 
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1839.  ^  strai^rs  were  entitled  to  sue ;  their  right  to  maintain  ac- 
tions was  first  established  by  Magna  Charta  (a)  and  was 
subsequently  recognized  by  the  statutes  de  Mercatoribus, 
11  Edw.  1  and  13  Edw.  1,  by  Coke's  2  Inst.  57,  and  by 
CahirCs  case  (i).  None  of  the  cases  which  had  been  cited, 
however,  shewed  that  the  plaintiff  in  this  case  had  any  right 
to  come  to  this  Court  for  a  remedy  for  the  injury  which  he 
alleged  that  he  had  sustained.  He  had  done  nothing  to 
entitle  him  to  the  protection  of  the  Courts  of  law  of  Great 
Britain*  He  had  no  privity  with  our  laws,  for  there  was 
nothing  to  shew  that  he  had  ever  been  in  thiscountiy.  And 
why  should  he  claim  the  benefit  of  our  institutions,  when 
possibly  in  Tmkey  there  was  no  law  to  render  that  a 
grievance  forwhichhenowsoughtcompensation?  Allegiance 
and  protection  were  mutual,  and  unless  he  owed  the  one, 
he  could  have  no  claim  to  the  other.  A  distinction,  how- 
ever, existed  between  actions  of  debt,  and  actions  for  per- 
sonal injuries,  even  supposing  the  plaintiff  was  entitled  to 
be  placed  in  the  same  situation  as  a  merchant  stranger.  The 
old  form  of  declaration  in  cases  of  this  description  was,  that 
the  plaintiff  was  a  ^^  true  and  loyal  subject"  of  the  king,  and 
although,  if  a  foreigner  came  over  here,  even  for  an  hour,  he 
would  be  entitled  to  protection,  he  could  otherwise  claim 
no  right  to  bring  a  suit  like  the  present 

Smithy  in  reply,  was  stopped  by  the  Court 

TiNDAL,  C.  J. — It  appears  to  me  that  the  present  action 
is  maintainable.  It  is  a  personal  action,  brought  by  an 
alien,  not  living  within  the  dominions  of  the  Queen.  No 
one  could  doubt  for  a  moment,  that  no  real  action  could  be 
brought  by  an  alien,  for  such  a  peison  could  never  hold  land 
in  tiiis  country,  but  this  is  a  personal  action,  brought  for  a 
personal  injury,  the  cause  of  action  being  committed  in  this 
countiy.  So  long  ago  as  the  19  Henry  8,  which  appears  in 
Dyers  Reports  (c\  a  case  arose  which  seems  to  me  to  com- 

(a)  Cap.  30.  (6)  7  Rep.  1.  (c)  P.  db. 
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prehend  the  question  now  under  consideration.     There  an        1839. 
living  in  France,  brought  a  writ  of  debit,  and  the  de-       Pi^ni 


fendant  having  demanded  judgment  if  he  was  bound  to  <'• 

answer,  the  pUuntiflf  being  out  of  the  kmg's  dominions,  the 
Court  hd.d  that  the  plea  furnished  no  answer  to  the  action. 
That  case,  therefore,  in  the  generality  of  its  terms,  clearly 
comprehends  the  present  question.  The  only  other  case 
cited,  aj^lying  to  the  present  subject  of  argument,  is  that  of 
Tirlo^  V.  Morris  (a)*  There  an  action  was  brought  against 
die  defendant  for  scandalous  words,  in  saying  of  the  plaintiff 
tbat  he  was  a  bankrupt  It  was  answered,  that  the  plaintiff 
was  an  alien  bom,  he  being  a  foreign  merchant,  and  re- 
adily out  of  England.  Mr.  Justice  Williams  dissented 
from  the  rest  of  the  Court,  and  thought  that  the  action 
would  not  lie,  but  the  other  Judges  were  of  a  different 
opinion,  and  held  that  the  action  was  well  brought,  and 
that  an  alien  fiiend  might  maintain  all  actions  personal  It 
seems  to  me,  therefore,  that  no  such  distinction  as  has  been 
suggested  betweeu  a  case  where  an  injury  has  been  in- 
flicted, and  an  action  brought  to  recover  goods,  can  be  said 
to  exist.  No  authorities  have  been  cited  to  support  this 
plea,  and  if  the  Court  were  to  hold  that  this  excuse  could 
prevail,  some  of  the  consequences  which  would  flow  firom 
such  a  decision  would  be  very  striking;  and  it  would  pre- 
sent our  laws  in  a  very  unfiivourable  li^t  to  strangers,  if 
we  were  to  say  that  foreigners  cannot  bring  an  action  for 
injuries  committed  in  this  country,  unless  they  come 
here  first,  and  especially  when  it  is  admitted  that  if  they 
came  here  for  a  single  hour  only,  their  right  to  bring  an 
action  would  accrue. 

BoslAlNQUBT,  J. — I  am  of  the  same  opinion.     The  tacts 

stated  in  the  declaration,  and  which  are  admitted  in  the  plea, 

Tiport  an  injury  to  the  plaintiff,  and  such  an  injury  for  which 

iiy  other  person  would  be  entitled  to  maintain  an  action, 

(n)  1  BuUtr.  134;  S.  C.  Yelv.  198. 
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1839.        but  it  is  said  that  the  plaintiff  is  not  entitled  to  maintain  an 
^!^^j^^     action  on  account  of  a  personal  disability.     It  is  the  duty 
«•  of  the  defendant  to  shew  the  ground  of  that  disability,  and 

he  allies  that  the  plaintiff  is  an  alien,  and  that  he  never 
has  resided  in  this  country,  and,  therefore,  has  never,  at  any 
time,  been  within  the  liegeance  of  the  Queen,  and  conse- 
quently cannot  maintain  this  suit,  for  that  allegiance  and 
protection  are  mutual,  and  a  party  never  having  owed  the 
former,  cannot  ckdm  the  latter.  But  that  is  not  universally 
true,  because  it  is  admitted,  that  a  person  who][trades  to  this 
country  is  entitled  to  jMt>tection;  and  it  has  been  shewn,  in 
one  case  which  has  been  dted,  that  an  alien  may  maintain 
for  slander,  and  in  another,  that  an  alien  living  in  Fiance, 
may  maintain  an  action  of  debt  It  has  been  admitted,  that 
personal  actions  may  be  maintained  by  a  foreigner,  merely 
because  he  has  been  in  this  country  for  one  hour,  although 
he  may  then  have  gone  away  again,  but  the  question  is  then, 
whether  there  is  not  in  this  case  quite  as  much  protection 
due  fix)m  the  sovereign,  as  in  an  instance  of  that  description  ? 
It  would  be  very  extraordinary  if  the  plaintiff  were  not  en- 
titled to  protection,  for  the  declaration  states  that  peace 
existed  between  this  country  and  the  Ottoman  Porte,  and 
that  Lord  Ponsonby  was  ambassador  from  England  at  Con- 
stantinople, that  the  plaintiff  was  in  the  service  of  Lord 
Ponsonby  and  of  the  British  embassy  at  Constantinople,  in 
the  character  of  chief  of  the  five  dragomans  employed  by  the 
embassy,  and  that  this  libel  was  published  of  him  in  the 
character  which  he  held,  so  being  in  the  service  of  the 
British  embassy,  that  is  of  this  government  Now  if  the 
Courts  are  not  bound  to  protect  the  character  of  men  in 
such  situations  of  credit  and  profit,  I  do  not  know  any  case 
in  which  any  person  is  entitled  to  protection,  who  is  not  a 
natural  bom  subject 

CoLTMAN,  J. — It  would  be  a  very  disgracefiil  thing,  if  by 
the  law  of  this  countiy,  the  plaintiff  had  not  a  right  to  re- 
cover compensation  for  this  injury.     The  injury  was  in- 


MICHAELMAS   TEBM,  3  VICT.  63 

flicted  in  this  country ;  if  it  had  been  committed  abroad,  the  1 839. 
question  might  have  been  raised  by  a  proper  mode  of  plead-  Pi^ni 
ing^and  the  burden  of  proof  is  cast  on  the  defendant,  to  shew  «• 

why  he  should  be  excepted  firom  the  general  rule.  He  says 
ihat  the  party  is  aa  alien,  and  that  that  is  a  sufficient  answer, 
bat  does  he  produce  any  authority  to  shew  that  that  is  a 
good  {dea?  I  have  not  heard  of  any  case  on  that  point 
Thenif  there  is  no  authority,  what  reason  is  then  assigned 
why  the  pka  should  be  deemed  good,  except  that  the  party 
is  not  within  the  allegiance  of  the  Queen  ?  There  ia  none, 
and  is  that  a  sufficient  reason  for  his  not  maintaining  this 
action  ?  It  certainly  is  not,  because  it  is  admitted,  that 
cases  of  merchants  may  occur  in  which  the  objection  does 
not  apply.  This  is  not  a  time  when  we  should  be  disposed 
to  nanow  the  limits  of  the  free  intercourse  subsisting  be- 
tween friendly  nations ;  and  when  we  find  such  an  qpinion 
to  have  been  expressed  by  this  Court,  as  is  reported  in 
DgeTy  I  think  that  we  ought  not  now  to  attempt  to  narrow 
or  confine  the  liberal  construction  proper  to  be  put  upon 
our  laws  widi  respect  to  foreigners. 

MauIjB,  J.,  concurred. 

Judgment  for  the  Plaintiffl 


Hill  9.  Whftb,  Williams,  and  Boulter* 

Jl  HIS  was  an  action  of  assumpsit,  brou^t  by  the  plaintiff  In  an  Action  for 
to  recover  a  sum  of  35  JL  I4s.  ScL^  alleged  to  be  due  for  business  bour  against 
done  by  him  as  an  attorney  and  solicitor;  and  the  de-  l^they 
daration  contained  counts  for  work  and  labour  done,  for  pleaded  in 

abatement,that 

Qioney  paid,  and  on  an  account  stated.     The  defendants  the  promises 
pleaded  in  abatement,  that  the  promises  were  made  by  decSntion,^ 

were  made 
jointly  with 
me  M.  A.  6.  It  was  found  that  there  was  no  sum  aeparately  dne  firam  all  the  defendants  jointly, 
mt  that  one  smn,  far  diort  of  the  amoont  claimed,  was  due  from  the  defendants  jointly  with 
L  A.  G.  Heid,  that  the  defendants  were  entitled  to  a  verdict 
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1839.  them  jointly  with  one  Maiy  Anne  Gri£Sths ;  and  the  plain- 
tiff replied  trayersing  this  allegation.  When  the  cause  came 
on  for  trial,  it  was  referred  to  aibitrationy  a  verdict  being 
taken  for  the  plaintiff  subject  to  the  award.  The  arbi- 
trator directed  a  verdict  to  be  entered  for  the  defendants, 
and  then  went  on  to  state  the  following  special  &cts  for  the 
consideration  of  the  Court.  Having  stated  the  pleadings, 
in  the  manner  in  which  they  appear  above,  he  proceeded  to 
say,  that  the  plaintiff  gave  in  evidence  an  account  amount- 
ing to  the  sum  claimed,  but  which  was  divisible  into  four 
parts.  The  first  part  was  chargeable  to  the  defendant  Boulter 
alone;  the  second  was  chargeable  to  all  the  defendants 
jointly  with  Mary  Anne  Griffiths ;  the  third  was  chargeable 
to  all  but  Williams;  and  the  fourth  was  chargeable  to  aU 
but  Boulter.  No  portion  of  the  amount  was  chargeable  to 
the  three  defendants  alone. 

Buttf  for  the  plaintiff,  now  contended,  that  upon  this 
finding  the  plaintiff  was  entitled  to  a  verdict  The  plea 
did  not  apply  to  the  whole  sum  claimed  in  the  particulars, 
and  the  plaintiff  was  entitled  to  nominal  damages.  The 
effect  of  the  plea  was,  that  the  defendants  admitted  them- 
selves liable  to  all  the  sum  sought  to  be  recovered  jointly, 
with  Mary  Anne  Griffiths,  but  they  had  fiuled  to  prove  that 
they  were  so  jointly  liable,  except  as  to  a  very  small  portion 
of  the  demand.  It  was  for  the  defendants  to  make  out 
their  plea  as  it  stood,  and  as  there  was  no  plea  of  the 
general  issue,  the  action  might  be  maintained  for  the  re- 
sidue of  the  amount,  deducting  what  was  a  joint  debt 
with  Griffiths.  The  plea  could  not  be  treated  as  a  plea  in 
bar  to  part,  but  the  defendants  should  have  distributed  their 
defences.  Godson  v.  Good  (a).  A  defendant  might  plead 
in  abatement  as  to  part,  and  in  bar  to  the  residue,  and  that 
was  the  course  which  the  defendants  should  have  adopted. 
Here  the  plea  professed  to  answer  the  whole  declaration, 
Hemes  v.  Jamieson  (b) ;  it  set  up  a  distinct  state  of  feels, 

(a)  6  Taunt  587 ;  2  Marsh,  299.  (6)  6  T.  R.  663. 
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and  that  must  be  proved  to  exist  in  order  to  get  rid  of  the         1839. 
{JaintiflTs  right  to  recover.     He  also  cited  Powell  v.  Ful-         jJjJJ^JT"^ 
lerUm  (a),  St^hen  an  Pleading^  p.  484,  and  the  authorities  r. 

coUected  in  2  Whu.  Sound,  n.  210.  and  Othen. 

Gray,  for  the  defendants,  was  stopped  by  the  Court 

TiNDAL^  C.  J. — ^This  case  appears  to  me  to  be  free  fiom 
doubt.  It  is  an  action  brought  against  the  three  defendants, 
and  in  such  a  case  no  debt  can  be  recovered  which  is  due 
from  One  of  the  defendants  only,  although  a  debt  may  be  re- 
covered^  which  is  due,  from  all  three.  The  defendants,  by 
their  plea  in  abatement,  clearly  meet  the  case  made  out  It 
is  a  plea  that  the  debt  is  not  due  by  the  three  only,  but  by 
them  jointly  with  another  person^  and  not  otherwise ;  and 
when  the  case  comes  before  the  arbitrator  it  turns  out  that  no 
debt  is  due  firom  the  three  defendants,  except  one,  to  which 
they  are  liable  jointly  with  Griffiths.  lam  unable  to  see  how 
the  cases  cited  apply,  and  I  am  clearly  of  opinion  that  the  de-^ 
fendants  are  entitled  to  a  verdict 

« 

BoflAKQUBT/J.— I  am  of  the  same  opinion.  The  plea 
in  abatement  admits  a  contract  with  the  three  defendants, 
but  alleges  that  it  was  made  also  with'a  fourth  persoiL  This 
admits  a  debt  no  doubt,  if  the  allegation  made  be  not  true, 
and  in  that  event,  the  plaintiiF  would  be  entitled  to  a  ver* 
diet  for  the  amount  proved  to  be  due  from  the  three  de- 
fendants ;  but  it  does  not  appear  that  there  is  any  cause  of 
action  appUcable  to  the  three  defendants  only,  and  they  are, 
therefore,  entitled  to  a  verdict 

CoLTMAN,  J\f  concurred. 

Judgment  for  the  Defendants* 

(a)  2  B.  &  P.  420. 

VOL.  Via.  ¥  n.  p.  c. 
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1839. 


Judgment 
against  the 
casual  ejector. 


Doe  denoL  Slbb  v.  Bob. 

James  moved  for  judgment  against  the  casual  ejector. 
There  were  seven  tenants^five  of  whom  had  beenduly  served. 
It  was  urged  that  a  rule  absolute  should  be  granted  as  re- 
garded the  five,  and  that  there  should  be  a  rule  nisi  as  to 
the  remainder.  Hiey  were  not  joint-tenants.  He  cited 
Doe  dem.  Right  v.  Wrong  (a). 

TiNDAL,  C.  J. — They  are  not  joint-tenants,  but  only  co- 
tenants.  You  might,  therefore,  turn  a  man  out  of  possession 
who  never  heatd  of  the  proceedings.  You  may  take  a  rule 
as  to  the  five  who  have  been  served. 


Rule  accordingly. 


(a)  2  Chit  Rep.  175. 


Where  a  de- 
fendant had 
been  outlawed 
but  had  been 
discharged  by 
the  Insolvent 


Abthospe  v.  Fiske. 

jfiL^ZZy  moved  to  charge  the  dclfendant  in  execution, 
and  Wilde^  Seijt,  appeared  on  behalf  of  the  prisoner.  It 
was  objected,  however,  that  it  was  incompetent  for  the  de- 
fendant to  appear  by  counsel     He  was  in  custody  on  a 

from  a«  judg.'  judgment  of  outlawry,  and  the  only  purpose  for  which  he 

"^TofwUch     ^^^^  come  before  the  Court  wias  to  reverse  the  outlawry. 

the  outlawry      [Tindoli  C.  J.— In  CosilematCt  comb  {a)  the  outlaw  was 

the  Court  al-     heard  in  Court] 

lowed  him  to 

be  heard  in  ,  i        «         i  . 

opposition  to  a       Wtlde,  Scrjt,  was  then  heard  moppoflhion  to  the  motion. 
by  the  plaintiff  '^^  defendant  was  in  the  custody  of  the  Warden  of  the 

to  charge  him 

in  execution  on  the  same  judgment. 

The  effect  of  such  a  discharge  by  the  InaoWent  Court  is  to  reUeve  the  defendant,  not  only 
from  Uie  judgment  in  the  action,  but  from  the  outlawry  also. 

(a)  4  Burr.  2119. 
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fleet,  he  was  origiiially  arrested  in  the  action  in  which  it        1839. 

was  now  sonarht  to  ohanre  him  in  execution,  to  which  he     ^T"^^'"^ 
^  o  ^  Abthorpe 

gave  bail     The  plaintiff  obtained  final  judgment  against  «• 

him,  and  then  proceeded  to  outlawry.  He  subsequently 
oHnmenoed  an  action  against  the  bail^  but  the  defendant 
having  rendered  in  their  discharge^  the  suit  was  stayed  by 
an  order  made  at  Chambers  by  Boganquet,  J.  The  de- 
fendant remained  in  custody,  and  while  so  confined,  he 
j^lied  to  the  Insolvent  Debtors'  Court  to  be  dischaiged, 
in  respect  of  the  judgment  in  this  action,  as  well  as  other 
debts.  An  order  was  made  for  his  discharge,  but  in  re- 
ference to  one  of  the  debts,  he  was  remanded  for  four 
monthsj,  at  the  expiation  of  which  time  he  was  directed 
to  be  set  at  liber^.  The  period  of  this  imprisonment  ex- 
pired on  the  6th  November,  but  on  the  4th  October  the 
plaintiff  lodged  a  writ  of  habeas  corpus,  under  which  the 
defendant  was  now  brought  before  the  Court  The  writ 
was  in  the  customary  form,  and  the  before  mentioned  dr- 
cmnstances  were  embodied  in  the  return. 

It  was  urged  that  the  only  judgments  upon  which  the 
present  application  could  be  made,  were  the  judgment  in  out^ 
lawry,  and  that  in  the  original  action.  With  regard  to  the 
finmer,  sudi  an  application  was  unprecedented;  the  de- 
fendant wasfineed  fix>m  the  latter,  if  not  fix>m  the  former  also, 
by  the  deciraim  of  the  Insolvent  Court.  Hex  v.  Castleman  (a). 
Hie  case  of  I%e  QtMtfui  v.  17^  Commissioners  of  the  Insolvent 
BAtori  Court  (&),  distinctly  shewed  that  the  circumstance  of 
aparty  being  outlawed  would  not  prevent  his  being  benefited 
by  a  dischaige  under  the  Insolvent  Debtors'  Act  In  Dickson 
V.  Baker  {e)f  an  appUcation  was  made  to  reverse  the  outlawry 
obtained  against  a  defendant,  in  respect  of  a  debt  included 
in  his  sdkedule,  and  fear  which  he  had  been  remanded  by 
the  Inacdvent  Debtors'  Court,  and  the  rule  was  refiised; 
:  it  mi^t  be  inferred  fipom  the  language  used  by  the 
med  judges  in  giving  judgment,  that  the  defendant  was 

a)  4  Burr.  2127.  (c)  1  Ad.  &  £1.  853;  3  Nev.  & 

&)  3  N.  &  P.  543.  Man.  775. 

F  2 
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relieved  from  its  consequences  by  the  opeiation  of  his  di^ 
charge  under  the  Insolvent  Act  The  79  th  section  of  the 
Act  1  &  2  Vict  c^  IIO5  besides  contained  words  suffi- 
ciently large  to  meet  this  case.  It  provided,  '^  That  the 
discharge  of  any  prisoner  so  adjudicated  as  aforesaid  shall 
and  may  extend  to  all  process  issuing  from  any  Court,  for 
any  contempt  of  any  Court,  ecclesiastical  or  civil,  for  non- 
payment of  money  or  of  costs  or  expenses  in  any  Court 
ecclesiastical  or  civil ;  and  that  in  such  case  the  said  dis- 
charge shall  be  deemed  to  extend  also  to  all  costs  which 
such  prisoner  would  be  liable  to  pay  in  consequence  or  by 
reason  of  such  contempt,  or  on  puiging  the  same ;  and  that 
every  discharge  so  adjudicated  as  aforesaid,  as  to  any  debt 
or  damages  of  any  creditor  of  such  prisoner  shall  be  deemed 
to  extend  also  to  all  costs  incurred  by  such  creditor  before 
the  filing  of  such  prisoner's  schedule  in  any  action  brought 
by  such  creditcMT  against  such  prisoner  for  the  recovery  of 
the  same,  &&" 

Kelly f  contra,  admitted  that  after  the  decision  in  the 
case  of  The  Queen  v.  Tlie  Insolvent  Debtors^  Courts  he 
could  not  contend  that  the  defendant  might  not  take  ad- 
vantage of  his  discharge  as  to  the  debt  and  costs  in  the 
action,  notwithstanding  his  outlawry,  but  he  uiged  that  the 
consequences  and  effect  of  the  outlawry  could  not  be  re- 
moved, without  the  consent  of  the  crown.  The  effect  of 
the  discharge  being  to  reverse  the  outlawry,  was  only  to  be 
collected  from  some  words  in  the  judgment  of  the  Court  in 
Dickson  V.  Bakery  which  were  exceedingly  loose  in  them- 
selves, and  ill  calculated,  therefore,  for  the  foundation  of'  a 
decision  to  that  effect  in  this  Court  The  Crown  had  an 
immediate  interest  in  the  goods  of  the  defendant  on  judg- 
ment of  outlawry  being  obtuned,  and  it  was  not  until  its 
rights  were  waived,  that  the  Court  could  interfere.  They 
could  not  be  bound  by  any  statute  in  which  they  were  not 
specifically  mentioned,  but  in  the  act  here  cited  they  were 
not  referred  to. 


r. 
FiSKE. 
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T1NDAL9  C.  J. — It  appears  to  me  that  the  question,  which        1839. 

is  before  the  Court  for  decision^  may  be  decided  on  a  very     abthorpk 

short  ground     This  is  an  application  in  the  ordinary  course, 

to  bring  up  a  person  in  custody  on  a  writ  of  habeas  corpus, 

in  order  that  he  may  be  charged  in  execution.     He  has 

been  ah^ady  discharged  as  for  as  his  person  is  concerned, 

having  taken  the  benefit  of  the  Insolvent  Debtors'  Act,  and 

we  are  called  upon,  after  that,  to  allow  him  to  be  charged 

in  execution.     It  was  at  first  said,  that  he  could  not  be 

heard  in  opposition  to  the  application,  unless  he  first  moved 

to  reverse  the  outlawry,  but  the  case  of  The  Queen  v.  The 

Cammusionert  of  the  Insolvent  Debtors*  Court  has  put  an 

end  to  any  question  on  that  point     Thus  it  seems  to  me, 

that  there  are  words  in  the  statute  large  enough  to  entitle 

'  the  defendant  to  his  discharge,  and  I  think  that  he  should 

not  be  charged  in  execution.     I  do  not  now  enter  any 

forther  into  the  question  of  whether  he  should  be  discharged 

fiom  all  the  consequences  of  the  outlawry. 

BosANQUET,  X — This  case  has  been  argued^  as  if  it  were 
an  application  on  the  part  of  the  defendant  to  be  discharged 
from  a  judgment  of  outlawry.     That  question  is  not  now 
before  the  Court ;  but  the  phdntiff,  having  brought  the  de- 
fendant into  Court,  has  urged  that  he  is  not  to  be  heard 
against  the  motioiL     He  is  brought  here,  however,  and  he 
must  be  heard,  in  order  that  he  may  state  his  objections  to 
the  course  proposed.     Now  the  application  on  the  part  of 
the  plaintiff  is,  that  he  should  be  charged  in  execution  on  a 
judgment     The  foundation  of  that  judgment  is  a  debt, 
which  has  been  recovered  against  him,   and  for  that  he 
would  be  liable  to  be  charged  in  execution.     Here,  however, 
bail  was  given,  and  he  has  rendered  himself  in  discharge  of 
'is  sureties,  and  from  that  he  has  been  relieved  by  the  In- 
Jvent  Debtors'  Court     The  debt  then,  the  foundation  of 
le  judgment,  is  gone,  and  why  should  this  Court  be  called 
pon  to  chaige  him  in  execution  for  a  debt  which  no  longer 
dsts? 
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1839.  ^  CoLTBiAK^  J. — The  plaintiff  must  be  taken  in  this  case 
to  be  applying  to  charge  the  defendant  in  execution,  but 
upon  the  judgment  given  by  the  Insolvent  Debtors'  Court 
there  seems  to  be  no  ground  for  that  application.  It  is  a 
motion  for  which  there  is  no  precedent 

Ebskine,  J. — The  effect  of  the  discharge,  by  the  Ihsol- 
vent  Debtors'  Court,  is  to  relieve  the  defendant  fix)m  the 
imprisonment  to  which  he  was  subjected  by  the  judgment 
in  this  action,  but  now  the  plaintiff  seeks,  notwithstanding 
that  discharge,  to  have  him  charged  in  execution.  The  case 
which  has  been  cited  shews  that  the  fact  of  his  having  been 
outlawed  does  not  prevent  his  answering  the  application, 
and  I  think  that  the  plaintiff  is  deprived,  by  the  Insolvent 
Debtors'  Act,  of  his  right  to  succeed  in  the  present  motion. 

Wilde,  Serjt,  then  moved  that  the  defendant  should  be 
discharged.  The  period  of  the  imprisonment  prescribed  by 
the  Insolvent  Court  was  at  an  end,  and  there  was  no  other 
cause  of  detention. 

The  motion  not  being  opposed, 

Tendal,  C.  J.,  said  that  as  there  appeared  to  be  no 
justifiable  ground  for  his  detention,  he  was  entitled  to  his 
discharge. 

Rule  dischaiged. 
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1839. 

Doe  dem.  White  v.  Roe. 

Jt  •  ROBINSON  moved  for  a  rule  for  judgment  against  in  an  action  of 
the  casual  ejector.     It  was  an  action  of  ejectment  brought  ^^^^^ 
to  recover  land,  as  it  was  alleged,  illegally  taken  into  a  JI^Vm/^" 
road,  under  a  private  Act  of  Parliament     The  statute  taken  into  a 
declared  the  land  to  "  belong  to  and  be  vested  in,"  certain  ^^te  ^of 
conunissioneis,  and  service  had  been  effected  on  one  of  ^,^|J^ft^* 
them,  and  also  on  their  clerk«  to  grant  a  rule 

for  judgment 
against  the 

TiHDAL,  C.  J.— I  do  not  see  that  you  have  adopted  the  "^^^t^ 
proper  remedy.     There  is  no  one  in  possession,  and  how  ^^d  b^rf 
can  you  swear  that  you  have  served  the  tenants  in  pos-  fected  on  one 

o    17  ^   ...  ^i_  •    •  .  •      ofthecommia- 

sessionr    lou  cannot  term  the  commissioners  tenants  m  gioners,  in 
possesfflon,  for  they  are  not  so*  much  so  as  the  public  who  ^^^eltl^^'** 
pass  over  the  land.  w»der  the  pi 

_  yisions  of  tn 

act,  and  on 
their  clerk. 


ro- 

€ 

Rule  refused.        act,  and  on 


Re  Habe,  Milne  and  Haswell. 
J.  HIS  was  a  rule,  calling  upon  Milne,  one  of  the  parties  ^!  **^?**. 

^     *•  '■  oftttbmigsion^ 

to  this  arbitration,  to  shew  cause  why  the  award  should  to  which  A. 

^1  .       -  J  and  B.,  who 

not  be  set  aside.  werepartners. 

It  appeared,  from  the  affidavits,  and  the  bond  of  reference,  ^rti«,Tt^a8 
that  Messrs.  Milne  and  Haswell  were  merchants  at  Batavia,  providedthatin 

case  of  the 

and  that  the  business  of  the  firm  was  transacted  in  London,  deathof  either 
by  the  former,  and  in  Batavia,  by  the  latter.     Mr.  Hare  {hTrefere^. 
was  a  merchant  in  London,  and  having  transacted  business  ^®t*'?^ ^^ 
with   Messrs.   Milne  and  Haswell,    some  disputes  arose,  to  his  personal 
which  it  vras  agreed  should  be  referred  to  three  lay  arbi-  tives.B.diedhe- 

fore  the  award 
was  made,  and 
several  meetingg  were  held  before  it  was  objected  by  C,  that  B.*8  personal  representatives 
should  be  made  parties  to  the  submission.     An  award  having  been  made  in  favour  or  A.,  without 
B.*iB  executor  having  been  made  a  party  : — HM^  to  be  no  ground  for  setting  aside  the  award. 
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1839.        trators^  namely^  to  Mr.  Campbell,  who  was  appointed  by 
ReHAEs      Milne ;  to  Mr.  TnmbuU,  who  was  appointed  by  Hare,  and 
Milne        Mj.,  Mackillop,  who  was  selected  by  Messrs.  Campbell  and 
Haswell.      TumbulL     The  submission  bore  date  the  3rd  August,  1837, 
and  it  was  agreed  that  no  legal  person  should  be  called 
before  the  arbitrators;  and  also  that  in  case  of  the  death  of 
either  party  before  the  making  of  the  award,  the  personal 
representatives  of  the  deceased  person,  were  to  have  the 
award  delivered  to  them.     The  arbitration  proceeded,  and 
was  conducted  by  Milne,  on  behalf  of  himself  and  Haswell, 
and  by  Hare,  for  himself.     On  the  3rd  July,  1838,  Haswell 
died,  and  several  meetings  having  subsequently  taken  place, 
on  the  3rd  November  following.  Hare  protested  against  any 
further  proceedings  being  taken,  unless  'the  personal  re- 
presentatives of  the  deceased  should  be  called  in.     The 
award  was,  however,  made  in  favour  of  Milne,  and  was 
published  in  March,   1839,  signed  only  by  Campbell  and 
Mackillop. 

The  grounds  upon  which  this  rule  had  been  obtained  on 
behalf  of  Hare,  were,  first,  that  Mackillop  had  drawn  cases, 
and  had  taken  the  advice  of  counsel  upon  them  in  reference 
to  the  matter  referred,  without  the  sanction  of  the  parties, 
or  of  Mr.  Tumbull,  and  had  used  them  in  the  case ;  and 
secondly,  that  the  reference  had  proceeded,  and  the  award 
had  been  made  after  the  death  of  Haswell,  without  the 
personal  representatives  of  that  person  having  been  called  in. 
The  case  was  argued  in  Trinity  Term,  when 

KeUy  and  Martin  shewed  cause  against  the  rule.  They 
produced  affidavits  sworn  by  Mackillop  and  Campbell,  who 
stated  that  the  cases  drawn  for  counsels'  opinion  t^ere  cor- 
rect ;  that  the  object  of  suV)mitting  the  questions  for  their 
advice,  was  a  suggestion  made  by  Tumbull,  that  the  fiicts 
should  be  set  out  on  the  face  of  the  award,  but  which  pro- 
position they  opposed.  That  the  cases  drawn  were  correct 
and  true,  and  contained  no  irrelevant  matter,  and  that  the 
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opbions  given,  being  in  eonfonnity  with  those,  which  they        1839. 
had  already  formed,  they  were  in  no  way  biassed  by  them.        rThabe 
With  regaid  to  the  second  objection,  it  was  submitted        Milne 
that  it  was  too  late  in  November  to  contend  that  the  ex-      Haswell. 
ecutOTB  of  the  deceased  should  be  called  in,  when  his  death 
had  occurred  in  the  previous  July,  and  several  meetings 
had  been  held  in  the  intermediate  time.    Hewlett  v.  Lay 
cock  (a)  shewed  that  the  mode  of  conducting  a  reference 
must  be  left  to  the  arbitrators,  and  their  conduct,  provided 
it  did  not  proceed  from  corrupt  motives,  formed  no  ground 
of  objection.     It  was  clear  that  the  death  of  one  of  the 
parties  here  could  not  abate  the  proceedings,  because  it 
was  expressly  provided  that  in  such  a  case,  the  award  should 
be  delivered  to  the  personal  representatives  of  the  deceased; 
and  die  case  oi  Dowse  v.  Coxe{b\  proved  that  the  death  of 
mie  of  the  parties  did  not  revoke  the  submission.     Edmunds 
V.  Cox  (c)  shewed  that  an  award  made  after  the  death  of  a 
party  would  not  bind  the  executor,  but  here  no  question 
could  arise  on  the  point  of  performance,  because  the  decision 
was  in  favour  of  the  survivor. 

WiUsy  Seijt,  and  i2.  V.  Richards,  in  support  of  the  rule, 
mged  that  the  practice  of  arbitrators  making  affidavits,  such 
as  those  put  in  on  the  other  side,  in  which  they  denied  that 
they  were  influenced  by  the  opinions  of  counsel  which  they 
had  taken,  was  one  which  the  Court  would  not  encourage. 
Walker  v.  Frobisher  {d). 

With  regard  to  the  second  objection,  it  was  submitted 
that  it  was  well  founded,  for  that  the  situation  or  feelings  of 
the  &mily  of  the  deceased  could  not  be  known,  and  ought 
to  have  been  consulted.  There  was  a  want  of  mutuality  in 
the  award,  and  on  that  ground  it  must  fSul,  for,  as  by  the 
^'TEOB  of  the  reference,  in  case  of  death  the  award  was  to  be 

livered  to  the  executor,  the  latter  had  a  right  to  come  in. 


(a)  9  Carr.  k  P.  574.  (c)  2  Chit.  Rep.  432. 

(6)  3  Bing.  20.  id)  6  Yes  Jun.  70. 
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1889.       and  proceedings  which  were  taken  in  his  absence  must  be 
^[^"^^    set  aside.     Watson  tm  Awards,  p.  27. 

MiLNB 

and 

Haswilu  Cur.  adv.  vuk. 


C.  J.,  delivered  the  judgment  of  the  Court 
After  stating  the  Acts,  as  they  haye  been  abeady  detailed^ 
he  said :  The  first  objection  made  against  the  award,  as  it 
was  aigued  before  usi,  was»  in  substance,  that  Mackillop 
took  the  opinion  of  counsel  upon  an  incorrect  state  of 
&ct8,  against  the  consent  of  Hare^  and  acted  upon  that 
opinion;  and,  if  this,  objection  had  remained  unanswered 
in  point  of  SsiCt,  we  should  have  thought  the  award  im- 
peachable upon  a  ground  so  clear  and  manifest,  that  it 
is  sufficient  barely  to  state  the  proposition.  But  we  think 
this  objection  satisfiu^rily  removed  by  the  statements  in  the 
affidavits  in  support  of  the  awanL  The  affidavit  of  Mr. 
Mackillop  denies  the  statement  in  Mr.  Tumbull's  affidavit 
in  several  important  points,  and  states,  in  distinct  terms, 
that  he  had  made  up  his  own  (pinion  on  the  point  in  dis- 
pute before  the  opinion  of  counsel  was  taken  by  him ;  and 
that  such  opinion  was  taken  for  no  other  purpose  than  to 
guide  his  determination,  whether  he  should  accede  or  not 
to  the  request  of  Mr.  TumbuU,  that  the  fiicts  relating  to  the 
disputed  points  should  be  set  out  on  the  award;  having  in- 
tended, in  case. such  opinion  differed  fi*om  his  own,  to 
accede  to  the  request  of  Mr.  TumbuU,  and  to  state  the  &ct8 
on  the  award;  and  he  ftirther  states,  that  it  was  not  until 
that  period  that  he  read  the  cases  and  opinions  mentioned 
in  Mr.  Tumbull's  affidavit,  and  that  the  cases  produced  by 
him  woe  not  stated  inaccurately,  nor  did  they  contain  irre- 
levant matter,  introduced  in  a  manner  calculated  to  mislead 
counsel,  or  to  produce  an  opinion,  by  which  the  arbitrator 
could  not  be  rightly  governed;  but  that,  on  the  contrary, 
they  contained  a  &ir  and  tme  statement  of  the  circumstances. 
And  again,  it  appears  from  the  affidavit  of  Mr.  Campbell, 
that  his  judgment  was  formed  and  delivered  before  either 
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of  the  said  cases  or  opinions  were  read  by  Mackillop,  or  1839. 
read  or  seen  by  himself  With  such  contradiction  as  to  'wTh""^ 
part  of  the  frets,  and  such  explanation  as  to  others^  we  do  Milnb 
not  feel  ourselTes  warranted  in  yielding  to  the  first  ground  Habwell. 
of  objection  to  the  award.  As  to  the  second  objection,  it 
appears  that  Haswell  died  in  the  July  before  tiie  award  was 
made,  and  that  after  his  death,  several  meetings  took  place 
befijre  the  aibitrators,  but  that  subsequentiy,  and  before  the 
award  was  made.  Hare  protested  against  die  further  pro- 
ceedings  under  the  submission,  without  the  appearance  of 
the  personal  representative  of  HaswelL  There  is  in  the 
bond  of  submission  a  provinon,  that  in  case  of  the  death 
of  either  party  before  the  making  of  the  award,  it  shall 
be  delivered  to  his  personal  representatives,  or  such  of  them 
as  shall  desire  the  same*  And  as  a  general  proposition 
of  law,  it  is  extremely  questionable  whether  the  death  of 
one  of  the  parties  on  one  mde  avoids  an  award.  (See  tiie 
cases  referred  to,  in  Wc^Uan  on  Awards,  p.  27.)  We,  there- 
fine,  think  we  should  not  be  justified  in  setting  the  award 
aside,  upon  motion  on  this  objection.  I^  upon  moving  to 
enfixce  it  by  attachment,  it  could  be  made  to  appear  to  us, 
that  the^mrty  called  upon  to  perform  the  award  incurred 
any  danger  or  lost  any  benefit  by  reason  of  the  personal 
representatives  of  the  deceased  partner  not  having  been 
brought  before  the  arbitrators,  in  such  case,  terms  and  con- 
ditions might  be  imposed  calculated  to  remove  such  danger 
ot  inconvenience ;  or  the  party  might  be  left  to  his  remedy, 
by  action  on  the  award.  But  in  tiie  case  before  us,  where 
the  award  is  made  in  &vour  of  the  surviving  partner,  we  see 
no  possible  difficulty  on  that  ground.  So  that,  at  all  events, 
the  objecticMi  appears  not  to  be  a  sufficient  ground  for  setting 
the  award. 

Rule  (Uscharged. 


y2  J^^^f^.'  ^^^  ^.^^>^/^^- 
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1839. 

Bauaanno  o.  Thompson. 

Wbera  the  de-  •■•  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
pl^dedaplea  ^^7  ^^  Older  made  by  a  learned  judge  at  Chambers, 
offering  several  for  setting  aside  a  plei^  should  not  be  discharged, 
the  action,  and  It  was  an  action  on  a  bill  of  exchange,  and  the  first  count 
iwa«fb^of  ^^  ^^  declaration  stated,  that  on  the  9th  February,  1839, 
foct  and  law,      ^^  defendant  made  his  bill  of  exchange,  directed  to  John 

without  leave  ^  ' 

to  plead  several  Hands,  and  required  the  said  John  Hands  to  pay  to  the 

matters,  the 

Courtconfirmed  defendant's  order  the  sum  of  172^  10«.  %d.  four  months  after 
S  a  jadge  at  ^®  ^^  of  the  siud  bill,  and  subsequendy  indorsed  the  same 
Chambers,  for    ^q  ^^  plaintiff,  of  all  which  premises  the  defendant  had 

setting  It  aside,  ^        ^  ^ 

without  an  affi-   notice. 
davit  of  its 

falsehood.  The  defendant  pleaded  that  the  said  bill  of  exchange  in 

the  declaration  mentioned,  was  made  and  drawn  by  a  cer- 
tain person  to  the  defendant  unknown,  who  wrote  at  the 
bottom  of  the  said  bill,  the  initials  of  the  christian  names, 
and  also  the  surname  of  the  defendant,  without  the  Ucense 

or  authority  of  the  defendant ;   which  was  the  supposed 

• 

making  of  the  said  bill  by  the  defendant,  in  the  declaration 
mentioned ;  that  the  said  bill  was  so  made  and  drawn  long 
after  the  day  and  time  appoint  by  the  commissioners  of 
stamps,  for  using  the  die  and  dies  used  in  stamping  the  said 
bill ;  and  that  the  bill  was,  and  is,  stamped  with  the  old  die, 
of  which  the  commissioners  had  then  discontinued  the  use, 
contrary  to  the  form  of  the  statute.  That  the  said  bill  was 
made  and  drawn  for  the  accommodation  and  at  the  request  of 
the  said  John  Hands,  and  was  indorsed  to  the  plaintiff  by  a 
person  to  the  defendant  unknown,  writing  the  initials  of 
the  christian  names,  and  also  the  surname  of  the  defendant 
at  the  back  of  the  said  bill,  without  the  license  or  authority 
of  the  defendant,  and  for  the  accommodation  of  the  plaintiff, 
which  was  the  said  supposed  indorsement  in  the  declaration 
mentioned;  that  the  defendant  received  no  consideration 
for  the  said  drawing  or  indorsing  the  said  bill  of  exchange ; 
that  the  indorsement  was  made  to  the  plaintiff  after  the  biU 
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had  become  due,  and  without  any  value  or  consideratioQ     ^  ^^^^ 
whatever ;  that  the  said  bill  was  not  presented  to  the  sidd     Balm anno 
John  Hands  for  payment,  and  that  the  defendant  had  not     xhompson. 
due  notice  of  the  dishonour  of  the  bill  by  the  said  John 
Hands.      To  this  plea  the  plaintiff  objected,  and  having 
obtained  a  summons  at  .Chambers,  an  order  was  made  that 
tt  should  be  struck  out     The  present  rule  was,  therefore, 
granted  to  dischaige  that  order. 

Peacock  now  shewed  cause,  and  urged  that  the  Court 
would  not  interfere  to  discharge  the  order  of  the  learned 
judge^  the  effect  of  which  was  to  strike  out  a  plea,  which 
was  evidently  fiivolous  and  sham,  and  which,  on  the  &ce  of 
it,  was  an  abuse  of  the  process  of  the  Court  The  plea  was 
bad,  as  disclosing  several  distinct  defences,  no  leave  having 
been  granted  to  plead  several  matters.  In  Homer  v.  Kep^ 
pel{a)9  the  Court  asserted  their  general  jurisdiction  in  such 
cases,  although  in  that  particular  instance,  they  did  not 
strike  out  the  plea.  Knowles  v.  SurwardQi),  Smith  v. 
Hardy  (c),  Blewitt  v.  Marsden  (d ),  Dawson  v.  Mao 
Donald  {e\  were  aU  in  point;  and  Charles  v.  Marsden^f), 
and  many  other  cases  shewed  that  it  was  no  answer  tp  such 
an  application  to  say  that  the  plea  was  demurrable. 

Bompas,  Serjt,  in  support  of  the  rule,  contended  that 
this  was,  in  truth,  only  one  plea,  but  that  even  if  the  Court 
should  be  of  opinion  that  it  was  a  nullity,  it  could  only  be 
struck  out  on  an  affidavit  of  its  fidsehood.  [Tindaly  C.  J. — 
In  Blewitt  v.  Marsden  there  was  no  affidavit].  In  Richley 
V.  Proone{g)i  Miley  v.  WalbQi)^  La  Forest  v.  Langan{i) 
and  Lewis  v.  Ker{Jc)y  such  an  affidavit  was  declared  to  be 

(a)  a  Perry  &  Dav.  234.  (/)  1  Taunt.  224. 

(5)  Id.  235.  (^)  2  D.  &  Ry.  661. 

(e)  8  Bing.  435;  1  Moo.  &  Sc.  674.  (A)  Ante,  vol.  1,  p.  648. 
(J)  10  East,  237.  (•)  Ante,  vol.  4,  p.  642. 

(e)  2  Mee.  &  W.  26.  (it)  Ante,  vol.  5,  p.  327. 
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1839.       necessary*    The  Court  decided  in  Cawper  v.  Jon$x{a)  that 
^    "^      '    they  could  not  interfere,  unless  the  defendant  was  under 
V.  terms  to  plead  issuably.    [BoMnquet,  J.—» Mr.  Justice  Pat' 

^Monsaid^in  ^om^  v.  jrq)^^^  last  Term,  that  he  was  wrong 
in  what  he  then  decided.]  That  case  did  not  go  to  the 
extent  to  which  it  was  sought  to  be  cairied,  for,  although 
the  plea  then  was  as  open  to  objection  as  that  now  under 
consideration,  the  Court  refused  to  strike  it  out  No 
answer  to  the  declaration,  was  contained  in  this  plea  and 
the  Court  would  not  strike  it  out  without  an  affidavit  that 
it  was  filse,  unless  it  was  absurd  on  the  fece  of  it,  for,  the 
effect  of  doing  so  would  be  to  deprive  the  defendant  of  the 
opportunity  of  taking  the  case  to  a  Court  of  Error* 

TniDAL^  C»  X— I  am  of  opinion,  that  this  rule  must  be 
discharged,  and  tbut  the  (Hder  made  by  the  learned  judge 
for  striking  out  the  plea  diould  be  sustained.  It  is  clear 
that  the  Court  has  power  to  interfere  to  strike  out  a  plea, 
which  is  an  abuse  €£  the  process  of  the  Court,  aad  as^  on 
this  occasion,  we  see  that  the  plea  mixes  together  a  great 
varie^  of  assertions,  some  of  which  contain  matter  of  law, 
and  some  matters  of  feet,  to  which  it  would  be  impossible 
to  make  a  satis&ctoiy  reply^  we  are  bound  to  intarpoee 
the  authority  which  is  vested  in  us.  The  Court  have 
already  exercised  this  power  in  the  case  of  BkwUt  v. 
Marsdefh  and  although  they  might  decline  to  do  this  in 
cases,  where  the  mere  questicm  of  the  sufficiency  of  the  plea 
in  law  arose,  yet  where  the  plea  is  clearly  bad,  and  the 
object  is  to  perplex  and  delay,  rather  than  set  up  a  good 
ground  of  defence,  they  will  have  no  hesitation  in  setting  it 
acdde. 

BosANQUET,  J.— It  would  bc  greatly  to  be  lamented  if 
we  found  ourselves  restrained  by  any  rules  of  law  which 
prevented  us  firom  setting  aside  pleadings  which  are  an  abuse 

(a)  Ante,  vol.  4,  p.  591- 
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of  the  Court's  authori^.     The  plea  here  is  a  mockery  of  the     ^  ^^^^'  ^ 
Courts  and  an  insult  to  its  proceedings,  and  whenever  the     Balmanno 
Court  sees  that  its  process  is  abused,  it  is  authorized  to  inter-     Thompson. 
fere.    With  respect  to  the  nature  of  the  plea  itself  it  is 
evident  that  this  is  an  attempt  to  evade  that  rule,  which  has 
provided^  that  if  several  pleas  are  pleaded  without  leave  for 
{deading  several  matters,  judgment  may  be  signed 

Maulb,  J. — ^I  also  think  that  in  dischai^ing  this  rule, 
the  Court  vnll  go  no  further  than  it  has  before  gone  in  setting 
aside  pleas.  It  is  said,  that  this  plea  exhibits  some  defence 
to  the  action,  and  that  the  defendant  ought  not  to  be  de- 
prived of  his  right  to  carry  the  case  to  a  Court  of  Error;  but 
if  it  afforded  any  defence  in  law,  the  Court  would  not  set 
itaade.  The  mischief  of  allowing  such  a  plea  to  be  pleaded, 
and  to  be  taken  advantage  of  only  by  demurrer  is  one 
which  die  Court  before  thought,  and  still  think  fit  to  provide 
against,  by  such  a  rule  as  has  been  laid  down. 


Ride  discharged  with  costs. 


Coltman,  J.,  was  absent 
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QUEEN'S  BENCH  PRACTICE  COURT. 

IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1839. 


The  Queen  9.  Jones. 
y.   WILLIAMS,    shewed    cause    against    a  rule    for 

Affidavits  in  ,,  _-»-a.i_«  jr*^/* 

mipirart  of  an  quashiDg  a  certiorari  to  bring  up  an  order  of  justices  for 
qSSsh^^^  stopping  up  a  road.  A  preliminaiy  objection  was  taken, 
tiorari,  bring-     ^j;^^  ^q  aflBdavits  in  support  of  the  rule  were  wromrly  en- 

ing  up  an  order  *-^  '^ 

oTjustices  for  titled  ^'  In  the  Queen's  Bench,"  instead  of  **  The  Queen  v. 
ro^mnst^  Stephen  JoneeJ*  The  certiorari  was  obtained  in  the  year  1834, 
cmtided  m  the  ^^^  ^^  orders  had  been  returned  into  this  Court,  but  no 

names  of  the  ^  ^ 

parties  in  the  recognizance  had  been  entered  into  pursuant  to  the  statute 
andnotmmlj  of  the  5  Geo.  2,  c.  19,  8.  2.  Nothing  further  had  been 
Queen's  ^one  until  lately,  when  a  rule  nisi  to  set  aside  the  order  of 

Bench.*'  justices  had  been  obtained,  and  a  recognizance  had  since 

been  returned.  It  was  submitted,  that  the  cause  being  ac- 
tually in  this  Court  on  the  return  to  the  certiorari,  the  affi- 
davits ought  to  be  entitled  in  the  cause,  though  before  it 
was  so  removed,  they  ought  to  be  entitled  '*  In  the  Queen's 
Bench"  merely. 

Adams,  Seijt,  contra. — This,  if  an  error  at  all,  is  the  act 
of  the  officer  of  the  Court,  and,  at  any  rate,  the  Court  will 
allow  the  affidavits  to  be  resworn. 

CoLEBiDGE,  J. — If  the  affidavits  are  resworn,  it  will  be 
necessary  to  b^in  again. 

Adams,  Serjt — The  affidavits  in  this  case  do  not  shew 
that  the  cause  is  as  yet  in  this  Court. 
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« 

V.  fFiUiams. — The  return  to  the  certiorari  is  on  the  files        1839. 
of  the  Court 


Adams,  Serjt — But  the  Court  has  no  legal  knowledge 
that  it  is  on  the  files  of  the  Court 

CoLBBnMEyJ. — I  must  take  notice  of  proceedings  that 
are  on  the  files  of  the  Court 

Adams,  Serjt — ^Then  the  Court  will  see  also  that  there  was 
noreoognizanoeentered  into  when  the  certiorari  was  returned, 
that  is  an  irregularity,  and  where  the  Court  sees  that,  it  is 
just  the  same  as  if  these  was  no  return  at  all;  the  cause 
consequently  is  not  in  this  Court,  and  the  affidavits  are 
i%htly  entitled. 

CoLEsiDGB,  J. — The  moment  that  I  see  the  return  on  the 
files  of  the  Court  with  a  recognizance,  I  am  prevented  look- 
ing at  the  affidavits  in  support  of  this  rule.  This  very  ap- 
l^cation  assumes  that  the  proceedings  below  cannot  be  con- 
tinued, and  that  the  cause  is  in  this  Court  The  affidavits 
must  be  resworn,  and  the  party  must  heffn  again  and  draw 
up  a  new  rule. 

Rule  accordingly. 


QUEBN 

Jones. 


Henrt  Mebrt  and  Theophilus  Merry  v.  Chapman. 

{Before  the  Four  Judges.) 

V/ASE  against  the  marshal  for  an  escape.     To  the  de-  Where  in  an 
iiBtion  the  defendant  pleaded  four  pleas.  On  the  three  first  the  manLl  for 
I)  question  arose.    The  fourth  plea  stated  that  the  defendant  ^f^^^^'    ^ 

pleaded  coUu- 
m  between  the  plaintUF  and  othen  to  defraud  the  marshal  by  causing  the  jprisoner  to  go  out  of 
-  ndes,  and  then  to  eseape,  and  the  pluntiffbe  enabled  to  brmg  an  action  for  such  escape ; 

the  plea  most  aver  the  escape  to  be  the  result  of  plaintiffs*  act. 

VOL.  vul  o  d.  p.  c. 
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1889.        was  living  and  abiding  within  certain  prescribed  limits  and 
Merry       boundaries,  commonly  called  and  known  by  the  name  of 

V,  the  rules ;  and  that  while  there,  one  T.  B.  Lefevre  sued 

Chafmak. 

out  a  writ  of  capias,  directed  to  the  Sheriff  of  Surrey,  com- 
manding him  that  he  omit  not,  &c.,  but  should  take 
the  said  J.  W.,  if  he  should  be  found  in  his  bailiwick,  and 
him  safely  keep  until,  &c. ;  and  that  the  writ  was  marked 
and  indorsed  for  15SL  Ss.  Sd.,  according  to  the  form  of 
the  statute,  &c,  and  was  afterwards  delivered  to  one 
T.  Alcock,  Esq.  &c,  Sheriff  of  the  said  county  of  Surrey  in 
due  form  of  law  to  be  executed,  by  virtue  of  which  said 
writ,  the  said  T.  Alcock,  Esq.,  then  being  such  Sheriff  of 
Surrey,  afterwards  to  wit,  on  the  said  26th  day  of  August, 
for  having  due  execution  of  the  said  writ,  duly  made  his 
warrantin  writing,  directed  to  one  George  Rutland,  who  then 
and  from  thence  until  the  arresting  and  taking  of  the  said 
J.  W.,  as  hereinafter  mentioned,  was  one  of  the  bailif&  of 
the  said  Sheriff  of  the  said  coun^  of  Surrey,  commanding 
Ab  said  Geoige  Rutland  to  take  the  said  J.  W.,  if  he  should 
be  found  in  the  said  Sheriff's  bailiwiek,  and  him  safely  keep 
until  he  shoiild  have  given  the  said  ^eriff  bail,  or  made 
deposit  with  him,  the  said  Sheriff,  according  to  law,  in  an 
action  upon  promises,  at  the  suit  of  the  said  T.  B.  Lefevre, 
or  until  the  said  J.  W.  should  by  other  lawfiil  means  be 
discharged  from  the  said  Sheriff's  custody;  which  said 
warrant  was  then  marked  for  bail  for  15SL  6j.  ScL,  and 
which  warrant  so  marked  for  bail  afterwards,  and  whilst  the 
said  writ  was  in  frdl  force,  to  wit,  on  the  day  and  year  last 
aforesaid,  was  delivered  to  the  said  Geoige  Rutland,  then 
being  such  bailiff,  to  be  executed  in  due  form  of  law.  And 
the  defendant  fiirther  saith,  that  before  and  after  the  suing 
out  of  the  said  writ  and  granting  of  the  said  warrant,  as  afore- 
said, the  said  T.  B.  Lefevre  and  the  plaintiflb  well  knowing 
that  the  said  J.  W.  had  the  privilege  and  benefit  of  the  said 
rules  as  aforesaid,  and  was  not  l^ally  liable  to,  and  ought 
not  to  be  arrested  or  taken  out  of  the  limits  or  boundaries 
thereof,  fraudulently,  illegally,   and   covinously  combined 
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and  conspired  together  with  divers  other  persons  to  cause  and  1 839. 
procure  the  said  J.  W.  to  be  taken  and  arrested  on  the  said  merby 
writ  and  warrant  00  sued  out  and  irranted  as  aforesaid,  and     _    ^' 

Obapman* 
in  further  pursuance  of  such  fraudulent  and  covinous  com- 
bination and  conspiracy  caused  and  procured  the  said  George 
Rutland,  to  watch  and  follow  the  said  J.  W.,  to  ascertain 
^iiether  he,  the  said  J.  W.,  at  any  time,  went  beyond  or 
exceeded  the  limits  or  boundaries  of  the  said  rules,  and  to 
arrest  the  said  J.  W.  by  his  body,  if  he,  the  said  J.  W., 
should  go  beyond,  or  exceed  the  limits  or  boundaries  of  the 
said  rules,  and  keep  and  detain  him  beyond  the  said  limits 
and  boondaries.  And  the  said  defendant  further  says,  that 
afterwards,  and  after  the  suing  out  of  the  said  writ  and 
delivery  thereof  to  the  said  sheriff,  and  the  making  and 
delivery  of  the  said  warrant  thereon  to  the  said  George 
Rutland  as  aforesaid,  and  the  cannng  and  procuring  of  him, 
the  said  Gieoige  Bndand,  to  watch  and  foUowthe  said  J.  W. 
as  aforesaid,  to  wit,  on  the  26th  day  of  August,  and  while  he, 
the  said  J.  W.,  was  entitled  to  and  had  obtained  the  benefit 
of  the  said  rules  as  aforesaid,  he,  the  said  J.  W.,  without  the 
knowledge  or  consent,  and  against  the  will  of  the  said  de- 
fendant, didgo  a  litde  beyond  the  limits  and  boundaries  of  the 
said  rules,  to  wit,  one  hundred  yards  beyond  such  limits  and 
boondaries^  and  while  the  said  J.  W.  intended  to  go  and  was 
about  to  return  to,  and  within  the  said  limits  and  boundaries, 
the  said  plaintiffis  and  the  said  Thomas  Buckley  Lefevre,  with 
others  in  collusion  with  them,  in  further  pursuance  of  the  said 
fraudulent  contrivance  and  combination  wrongfully  and 
covinoosly  causedand  procured  the  said  J.  W.  to  be  arrested  by 
hisbod^,  and  carried  and  conveyed  to  a  certain  place  of  con- 
finement ata  greatdistance  from  the saidlimitsand boundaries 
of  the  said  roles,  to  wit,  three  miles  beyond  the  said  Hmits  or 
*  >undaries,  and  caused  and  procured  him  to  be  kept  and 
'etained  in  such  piaee  of  confinement,  and  out  of,  and  beyond 
e  said  limits  and  boundaries  for,  and  during  such  time  as 
as  required  to  enable  the  plaintiffs  to  sue  and  prosecute  out 
'the  said  Court  of  our  said  Lady,  the  Queen,  a  certain 

G  2 
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1839.        writ  of  summons  against  the  said  defendant  for  the  said 
Mebry       alleged  escape,  and  serve  him,  the  said  defendant,  with  a 
»•  copy  thereof,  for  and  as  the  commencement  of  this  suit,  to 

wit,  for  the  space  of  six  hours  then  next  following.  That 
had  not  the  said  J.  W.  been  so  collusively  and  illegally 
arrested  and  detained  as  aforesaid,  the  said  J*  W.  could 
have  returned  and  been  within  the  limits  and  boundaries  of 
the  said  rules  before  the  commencement  of  this  suit  That 
after  the  commencement  of  this  suit,  and  after  the  defendant 
was  served  with  a  copy  of  the  said  writ  of  summons  the  said 
J.  W.  was  brought  back  again  into  the  custody  of  the  said 
defendant,  as  such  marshal  as  aforesaid,  and  that  he,  the 
defendant,  did  thereupon  then  keep  and  detain,  and  always 
ftom  thence  hitherto  hath  kept  and  detained,  and  still  doth 
keep  and  detain  the  said  J.  W.  in  the  custody  of  this 
defendant,  as  such  marshal  as  aforesaid,  and  that  he^ 
the  defendant,  had  not  notice  or  knowledge  of  the  said 
escape  at  any  time  before  the  commencement  of  this  suit, 
which  said  escape  in  the  said  plea  mentioned,  is  the  same 
escape  whereof  the  plaintifis  have  complained  against  the 
defendant,  and  this  he  is  ready  to  verify,  &c.  The  cause 
was  tried  before  Lord  Denman,  at  Westminster,  at  the 
sittings  after  H.  T.,  1838,  when  the  jury  found  a  verdict 
for  the  plaintiff;  with  leave  to  enter  a  verdict  for  the  de- 
fendant on  the  fourth  plea.  Such  a  rule  was  obtained  and 
made  absolute.  A  rule  was  afterwards  obtained,  calling 
upon  the  defendant  to  shew  cause  why  judgment  non 
obstante  veredicto  should  not  be  entered. 

The  Attorney  General  snd  Petersdorffnovf  shewed  cause. 
This  rule  cannot  be  supported ;  for  supposing  the  original 
escape  to  have  been  caused  by  the  illegal  conduct  of  the 
plaintifis,  this  plea  contains  all  the  matter  necessary  to 
exonerate  the  marshal  fix)m  liability  in  respect  of  it  For, 
while  it  admits  that  there  was,  at  one  time,  an  inchoate 
right  of  action,  it  avers  that  it  was  turned  into  a  perfect 
right  by   the  wrongful  act  of  the  plaintiffs;    and  being 


MICHASLHA8  TERM,  3  VICT.  ^^ 

made  perfect  by  something  illegally  done  by  them  they  are  1839. 
now  prevented  fix)m  taking  advantage  of  it  That  is  the  mrrry 
substance  of  the  plea ;  and  if  two  things  must  be  done  to  ^  '^ 
give  a  party  a  perfect  right  of  suing  another  in  a  Court  of 
law,  and  one  of  them  is  illegally  done,  that  will  of  itself 
prevent  him  maintaining  any  action.  In  Chambers  v. 
J<me9  (a),  the  defendant  pleaded,  the  return  of  the  prisoner 
before  the  writ  for  the  conunencement  of  the  action  had 
issued,  and  it  was  held  to  be  a  good  plea.  Therefore,  if 
such  a  plea  is  good  the  present  plea  is  good  also,  as  it  alleges 
that  the  plaintiff,  in  conjunction  with  others,  prevented  J. 
Wrif^t  from  doing  that  which  would  have  been  a  bar  to  the 
action.  This  plea  is  fomid  for  the  defendant,  and  all  the 
allegations  contained  in  it  must  be  considered  as  true.  It  is 
not  open  to  any  formal  objection;  so  if  it  is  good  in  substance, 
there  ought  not  now  to  be  judgment  non  obstante  veredicto. 
The  escape  is  quite  involuntary  on  the  part  of  the  marshal, 
and  before  he  has  knowledge  of  the  escape,  J.  W.  Lb  brought 
back,  and  has  been  detained  from  that  time  to  this  in  the 
custody  of  the  marshal,  so  that  the  plaintifis  have  sustained 
DO  injury,  and  cannot  avail  themselves  of  their  own  wrong. 
It  is  said,  however,  that  J.  Wright  had  gone  beyond  the 
limits  of  the  rules,  but  that  does  not  admit  that  there  wiys 
an  escape ;  and  it  is  the  law  of  England  that  the  keeper 
of  a  gaol  is  not  liable  for  an  escape  unless  there  be  voluntary 
ne^tigence.  K  the  prisoner,  on  fiiesh  pursuit,  is  taken  and  (h) 
kidged  again  in  gaol ;  or  before  action  brought,  is  taken  by 
the  gaoler;  or  if  he  returns  of  his  own  accord,  the  gaoler  is 
excmerated.  Therefore,  to  give  a  right  of  action,  the  party 
must  be  out  of  the  gaol  at  the  time  the  action  is  commenced ; 
for  if  in  gaol,  either  by  recaption,  or  by  voluntary  return,  no 
action  lies  (c).  In  case  of  the  rescue  of  a  prisoner  by  the 
king's  enemies,  the  gaoler  is  not  at  all  liable  {d) ;  but  if  by 
rebekonly,as  if  a  mob  break  into  the  gaol,  that  is  a  negligent 

(a)  11  Ea8t»406.  (c)  Hale,  P.  C.  590,  c.  51. 

iff)  Com.  Dig.  tit.   "  Escape,"  (<i)  EUioit  v.  Duke  nf  Norfolk, 

vD.) ;  1  Roll.  808,  L  50,  4  T.  R.  789. 
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1839.       escape  on  tbe  part  of  the  gaoler,  and  he  is  liable  in  the  same 
MniEY       DMumer  as  if  he  allows  the  prisoner  to  go  beyond  the  rules; 
but  the  law  is  not  so  unjust  as  to  say,  that  if  he  does  so  at^ 
tempt  to  retake  the  prisoner,  and  is  prevented  by  the  fraud  of 
the  party  at  whose  suit  he  is  in  custody,  that  he  shall  then  be 
liable  to  the  party  so  conspiring  to  prevent  the  recaption  of 
the  prisoner,  nor  that  the  plaintiff  who  has  suffered  no  real 
wrong  shall  have  a  remedy  against  the  sheriff,  and  recover 
damages.    In  JRigetcay^s  case(a)  it  was  held,  that  an  action 
for  an  escape  will  not  lie  against  a  sheriff  after  he  has  taken 
a  prisoner  on  fresh  pursuit,  even  though  he  was  out  of  sight. 
.Suppose  fresh  pursuit,  and  persons  obstructing  the  sheriff 
are  killed,  they  are  killed  resisting  the  execution  of  l^al 
process,  and  that  is  not  murder,  and  there  is  no  difference 
between  a  voluntary  return  by  the  prisoner  and  a  reaction 
on  fresh  pursuit  In  JBonafaus  v.  Walker  (b\  it  was  held  that 
under  a  count  for  a  voluntary  escape,  the  defendant  may  plead 
a  retaking  on  'fresh  pursuit  without  tn&versii^  the  escape. 
So  that  it  was  always  held  as  a  goodexcuse,  if  the  prisoner  re- 
turned before  the  writ  was  sued  out,  but  that  must  be  pleaded 
just  as  much  as  ifitwason  recaption.  In  CAomierf  v. /oii»(c)^ 
the  defendant  pleaded  that  he  did  keep  and  detain  the 
said  prisoner  in  bis  custody,  in   execution,   &c.      The 
replication  traversed  that  the  defendant  did  keep  and  detain, 
&C.,  in  nuumer  and  form  as  stated  in  the  plea,  &c.,  and  it 
was  held  that  a  detention  doum  to  the  commencement  of 
the  action^   was  virtually    implied   in    the  plea.      Pleas 
alleging  an  escape  without  the  knowledge  of  the  marBhal, 
and  return  before  an  action  brou^t,  have  been  held  to  be 
good,  and  there  can  be  no  doubt  that  these  pleas  are  as 
good  in  law,  as  if  the  maishal  had  pleaded  that  he  had  the 
debtor  in  custody ;  that  he  escaped ;  that  on  fresh  pursuit 
he  was  retaken,  and  has  been  kept  since  that  time  in  safe 
custody.     In  Hiscock  v.  Jones (d),  it  was  decided  that  even 
on  the  general  issue,  the  defendant  might  shew  the  escape 

(a)  3  Rep.  63  a.  (e)  1 1  East,  406. 

(6)  2  Term  Rep.  126.  (d)  I  Mood.  &  Mai.  136. 
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to  have  been  effected  by  the  fraud  and  covin  of  the  party  1839. 
really  interested  in  the  judgment:  aod  that  having  pleaded 
that  it  arose  Scorn  the  firaud  and  covin  of  a  person  unto 
wham^  and  to  whote  me  and  benefit^  the  judgment  was 
aasij^ied ;  it  was  sufficient  to  shew  that  the  judgment  was 
assigned  to  the  use  and  benefit  of  that  person,  though  the 
aarigoment  was  in  fonn  made  to  another.  It  is  dear 
therefore,  on  these  authorities,  that  the  plea  in  this  case  is 
good,  and  the  rule  ought  to  be  diachaiged. 

'KeUy,  contra,  submitted  that  the  rule  must  be  made  ab- 
sdute,  for  it  is  admitted  by  the  plea  that  there  was  a  perfect 
cause  of  action  at  one  time.  There  was  a  complete  cause  of 
action  the  moment  that  J.  Wright  was  out  of  the  rules ;  if 
he  had  returned,  that  would  have  been  an  excuse,  but  it 
would  not  have  prevented  a  cause  of  action  arising.  As  to 
the  pretended  fraud,  there  is  no  all^ation  on  this  reccml 
that  the  party  was  prevented  from  returning  by  the 
fraudulent  conduct  of  the  plaintiff  There  is  nothing 
sufficient  to  constitute  an  excuse,  even  if  it  could  have  been 
an  excuse  that  the  prisoner  would  have  returned  but  for  the 
frauduWt  conduct  of  the  plaintiffi.  It  stands  admitted, 
therefore,  on  this  record,  that  J.  W.  was  in  custody  of  the 
marshal;  that  he  escaped,  and  thereby  a  cause  of  action 
accrued.  Jones  v.  Pope{a)  decides,  that  if  the  sheriff,  where 
an  escape  is  a  negligent  one,  retakes  the  prisoner  before  an 
action  is  brought,  he  shall  be  excused,  and  no  doubt  it  is 
an  excuse,  but  that  case  does  not  shew  that  the  cause  of 
action  never  arose ;  as  to  what  constitutes  an  escape,  it  has 
been  adjudged,  that  if  a  person  taken  in  execution  is  at  huge 
far  Qver  so  short  a  time,  as  well  before  as  after  the  return  of 
the  writ,  it  is  an  escape  (&).  It  gives  a  cause  of  action, 
perJEect  at  the  time,  though  defeasible  afterwards.  Sup- 
posing the  pliuntiff  did  prevent  the  return  of  the  prisoner. 


(a)  1  Saund.  34. 

(6)  1  Saond.  35  a;  BeiUon  v.  Sutton,  1  Bos.&  Pull.  24. 
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it  may  be  the  subject  of  a  cross-action ;  it  may,  if  the  laws 
have  been  infiinged,  be  ground  of  an  indictment     But  on 
^    V-  this  record  there  is  no  such  alleffatioiL    If  there  was  once  a 

cause  of  action  in  the  phdntiff,  this  can  only  be  a  defence 
for  the  marBhal,  by  his  pleading  it  specially,  and  alleging, 
in  distinct  terms,  that  he  was  prevented  fix>m  returning  by  the 
unlawful  act  of  the  plaintiff;  for,  any  thing  shortof  such  a 
special  allegation  is  merely  a  matter  of  speculation ;  but  in 
this  plea  there  is  nothing  of  that  kind  alleged.  Where  a 
matter  like  this  is  pleaded  by  way  of  excuse  on  the  behalf 
of  a  public  officer,  he  ought,  at  all  events,  to  plead  the  excuse 
in  bar,  and  that  nothing  less  than  that  he  would  have 
returned,  but  for  such  intervention,  and  unlawful  hindrance 
and  interruption;  now  here  there  is  no  such  allegation. 
The  two  allegations  here,  are,  first,  diat  when  J.  Wright  had 
departed  firom  the  rules  and  was  out  of  custody,  he  intended 
to  return,  &c.  What  is  tiiat?  When  did  he  intend  to  return? 
It  might  have  been  a  week,  a  day,  a  month,  or  a  year 
afterwards.  It  is  not  that  he  intended  to  return  at  the 
time,  when,  if  he  had  returned,  the  cause  of  action  would 
not  have  accrued ;  it  is  not  that  he  intended  to  return 
within  half  an  hour. 

CoLEBiDGB,  J. — The  plea  does  not  go  on  to  state  that 
the  plaintiff  detained  the  prisoner  till  he  had  sued  out  the 
writ  and  served  it,  but  only  that  till  he  had  sufficient  time 
to  do  it  Nor  is  tills  uncertainty  cleared  up  by  the  words 
that  follow,  that  *'  he  was  about  to  return." 

Ketty.^^NoT  is  it  aided  by  the  words  **  about  to  do,"  it 
may  be  very  shortiy,  or  a  month  or  longer  after;  and  it  was 
decided  during  this  Term,  in  the  case  of  ITie  Queen  v. 
Bratanlaw  (a),  that  ^^  instantiy"  did  not  supply  the  place  of 
the  words  ^  then  and  tiiere." 

(a)  Past. 


V. 

Chapman. 
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C<»«RiiiDGE,  J. — ^Itis  consistent  with  this  plea  to  suppose        18S0. 
that  the  prisoner  might  altogether  have  eac&pei.  fix>m  the     ^^^[jj^ 
custody  of  the  Tnarahal  without  any  improper  intention  on 
behalf  of  the  plaintiflk     He  might  have  returned ;  it  is  not 
said  he  fPOtiMhave  returned,  and  posribly  he  might  not  have 
dooe  sa 

Lord  Denman;  C.  J. — The  defence  here  intended  to  be 
set  up»  is  a  desire  on  the  part  of  the  plaintifis  to  defraud  the 
marahaly  by  sending  J.  Wright  where  he  would  be  out  of 
the  custody  of  the  marshal,  in  order  that  they  may  com- 
mence their  action;  and  if  that  is  not  averred  on  the 
pleadings  clearly  and  distinctly,  it  is  not  so  formally  brought 
befinre  the  Court  as  to  be  taken  notice  of  as  agood  answer  to 
such  an  action  as  the  present  On  that  short  ground  alone, 
and  without  referring  to  any  thing  else,  we  must  say  that  this 
plea  cannot  stand,  and  the  rule  for  entering  judgment  for 
the  plaintiff  non  obstante  veredicto  must  be  made  absolute. 

Rule  absolute* 


Rbgina  9.  The  Justices  of  Cambridgs. 

Cr  UNNINQ  had  obtained  a  rule,  calling  upoi 

fisndants  to  shew  cause  why  a  mandamus  should  not  issue,  ?'  ^*  ^>  ^  ^  '^ 

...  .  1     11  1  18  enacted,  that 


b  til  M  (f  >  tirnii 


them  to  examine  and  allow  the  accounts  of  churchwardens 
the  overseers  of  the  poor  of  the  parish  of  Fordham,  in  the  shall? wi^n" 
Coon^of  Cambridge,  forthe  year  ending  at  Lady-day,  1839.  Jft^tJer'^' 
It  appeared,  by  the  affidavit  upon  which  this  rule  was  ob-  overseers  shall 
tained,  that  on  the  2nd  April  last,  overseers  for  the  parish  to  succeed 
of  Foidham  for  the  ensuing  year  were  elected.     On  the  on*c«th  wtre 

two  justices, 
an  account  in 
writing  of  all  floms  reoetred,  &c.  \n  them  durinff  tkehr  year  of  office ;  and  sneh  justices  are  au^ 
jfifed  and  empowered,  if  they  snail  so  think  It,  to  examine  into  the  matter  of  such  accounts 
1  to  disallow  onfounded,  and  reduce  exorbitant  items.     Htld,  that  these  words  rendered  it  im ' 
ati^e  on  the  justices  to  examine,  (and  if  necessary,  disallow  or  reduce)  the  accounts,  when 
eciiofit  were  made  to  any  part  of  them  by  any  rated  inhabitant  at  the  special  sessions.    And 
ere  the  justices  had  si^ed  and  allowed  such  accounts  after  verification  of  them  by  the  church- 
rdeoB  and  overseers  without  examining  into  them,  although  certain  rated  inhabitants  objected 
certain  items,  the  Court  granted  a  mandamus  to  them  to  examine  and  allow  the  accounts. 
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16th  of  the  same  month,  the  late  oveiseerB  laid  their  aocounts 
of  moneys  received  and  expended,  before  the  defendants,  at 
a  special  seanons  held  for  the  purpose  of  passing  the  accounts 
of  the  several  parishes  within  the  district  in  which  Fordham 
was  aituated  Mr.  Smith  and  Mr.  Peck,  the  penons  ap- 
plying for  this  mandamus,  attended  to  object  to  certain  items 
in  the  accounts,  consisting  principally  of  bills  of  costs  in- 
curred by  the  late  overseers  in  unsuccessfully  resisting  certain 
appeals  against  the  rates.  The  overseers  having  sworn  to 
the  accounts.  Smith,  with  the  consent  of  the  defendants, 
entered  upon  his  objections,  and  upcm  concluding  his  state- 
ment, the  defendants  suggested  the  proprie^  of  submitting 
them  to  the  Poor  Law  Commissioners,  to  which  Smith  and 
Peck  objected,  and  the  meeting  thereupon  broke  up  without 
the  allowance  of  the  accounts,  and  without  any  adjournment. 
On  the  23rd  April  the  applicants  again  attended  before  two 
of  the  defendants  at  a  petty  session,  when,  upon  being  re- 
quested to  examine  the  accounts,  (which  by  the  statute  they 
were  bound  to  do)  Hill,  one  of  the  defendants,  replied, 
"  that  may  be  your  opinion  of  the  statute,  but  it  is  not  ours." 
The  defendants  were  thereupon  requested  by  Smith  '^  either 
to  allow  or  disallow  the  accounts ;"  to  which  Hill  answered^ 
'^  We  will  do  neither ;  if  you  get  a  mandamus  we  must  obey 
it"  The  applicants  then  left  the  room,  the  accounts  not 
having  been  examined  or  allowed. 


Byks  shewed  cause  against  the  rule  upon  an  affidavit, 
which  stated  the  following  foots :  That  on  the  16th  April, 
when  the  overseers  attended  with  their  accounts  at  the 
special  sessions,  the  churdiwardens  of  the  parish  were  not 
present  The  defendant  Hill  swore  that  ''they  <fid  not 
absolutely  refuse  to  allow  or  disallow  the  accounts,  but  re- 
commended their  being  submitted  to  the  Poor  Law  Com- 
missioners." On  the  7th  May  the  present  rule  was  served, 
and  on  the  14th  of  the  same  month,  a  notice,  signed  by  one 
of  the  defendants  and  another  justice  of  the  county,  was 
served  on  the  churehwardens  and  overseers  of  Fordham, 
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and  on  the  applicants  snmmoning  them  to  attend  at  a 
special  sesaoos  on  the  2l8t  for  the  purpose  of  allowing  the 
ac9coiint&  Hie  parish  offioen  accoidin^y  attended,  and 
were  all  sworn  to  the  truth  of  the  accounts.  Theapplicants 
were  then  asked  by  the  defoidantaif  they  had  any  objection 
lo  make  to  them,  whereupon  Smith  said  they  attended  only 
fiir  the  purpose  of  protesting  against  the  legality  of  the 
oieetmgy  on  the  ground,  first,  that  the  justices  had  no 
jurisdiction  to  originate  a  me^tin^  and  that  the  present  was 
an  original  one,  and  not  an  adjournment  &om  the  former : 
and  secondly,  that  the  notice  of  the  meeting  was  signed  by 
a  jnstioe  who  had  not  been  pres^it  at  the  prior  meetings, 
Tlie  jostioes  then  signed  and  allowed  the  accounts. 


1839. 


Rbodta 

«. 

Joitioesof 

Cambbidge. 


JBgles  now  submitted  that  the  justices  having  allowed  the 
aoooimtB,  the  writ  could  not  go.  Hie  defendants  had  not 
lefiised  to  allow  them  ^her  on  the  16th  or  the  23rd  April, 
bat  oidy  to  examine  them,  whidi  they  were  not  bound  to 
dou  The  ezamioatxxn  of  the  aocounts  was  a  matter  purely 
in  the  discretion  of  the  justices,  and  the  Court  could  not 
oblige  them  to  exerdae  the  cKseietion  with  which  the  statute 
had  invested  them.  By  the  17  Geo.  2,  c  38,  s.  1,  it  was 
provided  that  the  churchwardens  and  overseers  should,  within 
fiwrteen  days  after  other  overseers  shall  be  nominated,  de- 
liver to  such  succeeding  overseers  an  account  of  the  moneys 
received  by  them,  &c.,  which  account  they  are  required  to 
verify  on  oatb  before  one  or  more  justices.  By  that  statute, 
the  jostioes  had  no  power  to  examine  the  accounts ;  but  by 
the  50  GieOi^  3>  c.  49,  s.  1,  the  justices  before  whom  the 
aooounlB  were  laid,  were  anthorisEed  and  empowered,  if  they 
dbould  think  fit,  to  examine  into  the  matter  of  eveiy  sudb 
aooount,  and  to  disaHow  and  strike  out  of  it  any  unfounded, 
«nd  lo  reduce  eveiy  exorbitant  statement,  &c.  It  was,  there- 
le,  impossibie  for  the  applicants  to  succeed  on  that  part  of 
e  rule  which  called  upon  the  defendants  to  examine  the 
x>unt8 ;  it  was  a  matter  for  their  discretion  under  all  the 
cumstances  of  such  case,  whether  they  should  think  fit  to 
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Jnstioasof 
Cambriooe. 


examine  them.  Then  with  respect  to  the  allowance.  The 
defendants  could  not  by  law  have  allowed  them  either  on 
the  16th  or  23rd  ^ril,  because  the  churchwardens  were 
not  present  By  the  50  Grea  3,  c.  49,  &  1,  it  was  provided^ 
that  if  the  churchwardens  and  overseers  or  any  of  them 
should  neglect  or  refuse  to  make  and  submit  such  accounts, 
he  or  they  should  be  committed  to  die  common  gaol  imdl 
he  or  they  shall  have  made  up  and  verified  them.  Now  it 
appeared  by  the  afBdavits,  that  the  churchwardens  were  not 
present  when  the  accounts  were  delivered  in  by  the  overseers 
on  the  16th  ApriL  The  defendants  had,  dierefore,  a  right 
to  summon  the  parish  oflSceis  in  the  manner  they  had  done 
by  the  notice  of  the  14th  May ;  and  having  allowed  the 
accounts,  the  present  rule  must  be  discharged. 


JPkUt  and  Gunning,  in  support  of  the  rule,  contended, 
first,  that  die  examination  into  die  items  of  the  account 
was  imperative  on  the  justices  whenever  any  rated  in- 
habitant attended  and  objected  to  them  or  any  item  con- 
tained therein.  It  was  true  the  50  Grea  3  '^  authorizes  and 
empowers"  the  justices  to  make  such  examination ;  but  the 
discretion  vested  in  them  by  those  words  must  be  exercised 
in  a  reasonable  manner,  they  could  not  arbitrarily,  and 
without  ^ving  good  and  sufficient  reasons,  refuse  to  exercise 
it  upon  being  properly  called  upon  by  the  rate-payers  to  go 
into  the  accounts.  The  want  of  this  power  in  the  justices 
in  special  sessions  was  severely  felt  at  the  time  of  the  passing 
of  the  50  Geo.  3,  and  it  was  very  necessary  that  they  should 
exercise  it  and  make  due  examination  into  the  accounts 
whenever  they  were  called  upon  to  do  so ;  othervnse  number- 
less and  expensive  appeals  must  ensue.  There  were  nu- 
merous cases  in  which  the  words,  ''  shall  and  may"  have 
been  held  to  be  imperative  where  the  powers  to  be  exercised 
have  been  of  a  public  nature  (a).  Here,  the  defendants 
have  absolutely,  and  without  giving  any  reason,  refused  to 


(a)  Dwarris  on  Statutes,  p.  713,  and  the  cases  there  cited. 
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examine  the  accounts,  and  the  writ  must,  therefore,  ga 
Secondly,  the  defendants  ought  to  have  allowed  the  accounts 
on  the  16th  April,  although  the  churchwardens  were  not 
present  It  is  not  shewn  that  they  had  any  accounts  in- 
dependent of  those  of  the  overseers,  and  this  objection  is 
now  made  by  the  defendants  for  the  purpose  of  evading  the 
rule  of  the  Court  And  even  if  they  had,  that  affords  no 
ground  for  refusing  to  examine  and  allow  those  of  the  over- 
seers. Thirdly,  the  special  session  held  on  the  21st  May, 
as  stated  in  the  affidavits,  was  wholly  unauthorized  by  law. 
The  statutes  require  that  the  accoimts  shall,  be  examined 
and  allowed  within  fourteen  days  after  the  nomination  of 
new  overseers ;  and  if  not  allowed  then  or  at  some  adjourn- 
ment, the  justices  have  no  jurisdiction.  [WilUamiyS. — 
If  that  is  so,  as  the  fourteen  days  are  long  gone  by,  how  can 
this  writ  go,  commanding  them  to  do  that  which  you  say 
they  are  not  at  liberty  to  do?]  This  Court  has  the  un- 
doubted power  to  order  justices  to  do  their  duty  in  this 
behalf;  as  it  has  to  command  them  to  enter  continuances 
and  hear  an  appeal  after  the  time  prescribed  by  statute  for 
appealing  has  elapsed.  Rex  v.  Flochvold  Inclosure  Com- 
missianers  (a)p  Rex  v.  Barlow  (b), 

Thej  were  then  stopped  by  the  Court 


1839. 


Reoina 

V, 

Justices  of 
Cambridge. 


WiLUAMB,  J. — This  rule  must  be  absolute.  I  do  not 
agree  to  the  doctrine  that  justices  are  to  exercise  an  arbitrary 
and  irresponsible  discretion  as  to  whether  or  not  they  will 
examine  the  accounts  of  parish  officers  under  these  acts. 
Hie  duty  is  a  very  important  one,  and  as  it  manifestiy  ap- 
pears that  the  defendants  have  reftised  to  examine  and  have 
not  examined  these  accounts,  it  is  proper  the  writ  should  go. 
I  am  of  opinion  tiiat  when  justices  are  property  required 
^y  rated  inhabitants  to  examine  into  the  accounts  of  parish 

BBcers  under  these  statutes,  they  ought  to  do  so ;  and  if 


(a)  2  Chitt  Rep.  251. 


(6)  Silk.  609 :  Vernon.  154. 
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Rbgina 

Jiutioesof 
Cambridge. 


they  refuse,  and  give  no  valid  reason  for  that  refiisal,  this 
Court  will  compel  them  to  enter  upon  the  examination. 

Rule  absolute. 


Where  an  at- 
testhig  witnesB 
to  a  warrant  of 
attorney  re- 
fused to  make 
an  affidavit  of 
the  execation 
to  support  a 
motion  for 
judgment  upon 
It,  and  it  ap- 
peared that  he 
was  colluding 
with  the  de- 
fendant, the 
Court  made  a 
rule  absolute 
with  costs  to 
compel  him  to 
do  so. 


Ex  parte  Morribok  in  Croft  v.  Lord  Perceval. 
{Before  the  Four  Judges.) 

S.  HUGHES  obtained  a  rule  nisi,  calling  upon  Wm. 
Morrison,  the  attesting  witness  to  a  warrant  of  attorney,  to 
shew  cause  why  he  should  not  make  an  affidavit  of  the  due 
execution  of  the  warrant  of  attorney  by  the  defendant,  in 
order  that  judgment  might  be  entered  up  thereon.  The 
affidavit  stated,  that  an  application  had  been  made  to  the 
witness  to  swear  the  necessary  affidavit,  which  was  tendered 
to  him,  accompanied  by  an  offer  to  pay  any  expense  he 
might  iQcur,  and  notice  was  also  given,  that  if  the  witness 
refused  to  make  the  affidavit,  a  motion  would  be  made  to 
the  Court  to  compel  him  to  do  so  with  costs ;  and  that  the 
witness  had  refiised  to  make  the  affidavit  The  cases  of 
Clark  V.  Ehoick  (a),  Coffin  v.  Idie  {b\  Doe  dem.  Avery  v. 
Roe  (c),  and  McDougaU  v.  Nichollt{d),  were  cited. 


Wighiman  shewed  cause  upon  an  affidavit,  which  stated, 
that  the  warrant  of  att(»iiey  was  g^ven  to  secure  a  loan  of 
money  at  more  than  five  per  cent  interest,  and  denied  that 
any  notice  had  been  given  that  costs  would  be  applied  for. 

Hugheif  in  support  of  the  rule,  contended  that  the  cir- 
cumstances under  which  the  loan  was  made  could  not  be 
taken  notice  of  upon  this  motion,  and  that  as  it  was 


(a)  1  Stra.  1. 

[fi)  TIdd,  (9th  ed.)  554. 


(c)  Ante,  vol.  6,  p.  518. 

(d)  Ante,  vol.  4,  p.  76. 


Edwards. 
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absolutely  neceasary,  in  order  to  obtain  judgment,  that  the        1839» 

attesting  witness  should  make  an  affidavit,  he  ought  not  to  ^T^ ' 

be  allowed  to  defeat  the  plaintiff  by  colluding  with  the  ^    »« 
defendant 

Per  Cubiam. — ^We  think  the  witness  has  misconducted 
himself  and  that  the  rule  shouM  be  absolute,  with  costs. 

Rule  absolute. 


Cboft  9.  Lord  Egmont. 

^»  HUGHES  moved  for  a  rule  nisi,  to  enter  up  judgment  To  obtain 
on  a  warrant  of  attorney  more  than  ten  years  old.     The  w»^onlt^ 
affidavit  did  not  state  in  the  usual  way  that  the  defendant  ^"^^  ^^^ 

*'  must  be  a 

was  alive  or  had  been  seen  alive*     It  was  sworn,  however,  poritive  aiBda- 
that  the  plaintiff  and  his  agents  had  for  a  long  time  used  fendantisdivei 
every  means  in  their  power  to  find  the  defendant,  without  J^^^^^^i,. 
socceas,  and  it  fiirther  appeared  that  in  the  previous  Easter  '^  ^  reawnaUe 
Term  the  defendant  (having  been  outlawed  before  he  had  infereDoeisnot 
succeeded  to  the  peerage)  had  applied  to  the  Court  of  Com-  though^it  ^*" 
mon  Fleas  to  set  aside  the  outlawry,  which  rule  was  made  S^dmt  ^^ 
abscdute  on  the  last  day  of  that  Term.     It  was  contended,  ^««p«  out  of 
that  as  an  outlaw  must  either  iqppear  personally,  or  his     Penonalser. 
attorney  must  shew  by  affidavit  in  express  terms  that  he  is  ^^q  ^^  ^l 
authorized  by  the  outlaw  to  make  the  application,  (for  which  J^^f?^'  !jf 
he  KiteA  Phinkett  y.  Buchanan  {a)  and  HouldHchv.Swin"  wbereitap- 
fe%)(b)i  it  sufficiently  appeared  that  the  defendant  was  alive  ke^  ont  of' 
at  that  time.    It  further  appeared  by  the  affidavits  that  the     ^  ^^' 
d^ndant's  attorneys,  who  had  acted  for  him  upon  the  oc- 
casion of  reversing  the  outlawry,  had  made  a  motion  to  the 
omt  of  Common  Pleas  on  his  behali^  to  have  a  sum  of 
>ney,  which  had  been  seized  by  the  sheriff  under  an 

;)  3  B.  &  C.  736 ;  5  Dowl.  &  Ry.  626.     (6)  Ante,  vol.  5,  p.  36. 
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charged on  the  last  day  of  Trinity  Term,  and  that  on  the 
30th  October  last,  inquiries  had  been  made  at  the  Oxford 
Club  House,  (where  letters  were  left  for  the  defendant)  and 
also  of  the  defendant's  attorneys  and  agents,  but  no  in- 
formation respecting  the  residence  of  the  defendant  could 
be  obtained,  and  although  the  defendant  had  not  been  seen 
at  the  Club  House  for  four  or  five  months,  an  attorney's 
clerk  called  regularly  twice  a  week  for  the  defendant's  letters. 
The  phdntiffalso  swore  that  he  believed  the  defendant  was 
alive  and  purposely  kept  out  of  the  wayl 

LiTTLEDALE,  J. — The  practice  requires  that  a  positive 
affidavit  should  be  made  that  the  defendant  is  alive  or  has 
been  seen  alive.  At  present  there  is  nothing  but  inference, 
and  there  would  be  a  difficulty  in  serving  the  rule. 

On  a  subsequent  day  the  motion  was  renewed,  on  an 
additional  affidavit,  that  the  defendant  was  seen  alive  at 
the  University  Club  House  in  the  month  of  July  or  August 
last,  and  that  inquiries  had  been  made  of  a  relative  of  the 
defendant,  and  other  persons,  but  no  information  respecting 
him  could  be  obtained  It  was  also  stated  that  the  de- 
fendant's proxy  was  in  the  hands  of  another  member  of  the 
House  of  Lords.  It  was  contended  that  it  was  not  now 
necessary  to  swear  that  the  defendant  was  alive  within  the 
Term,  but  that  it  was  sufficient  to  shew  that  he  was  alive 
within  a  reasonable  time  before  the  motion ;  for  which  the 
cases  of  Pemberton  v.  Browning  (a),  Bayley  v.  Western  (6), 
and  Fursey  v.  PilUngton  (c)  were  cited.  The  late  case  of 
Bayley  v.  Western  (d)  was  also  referred  to,  to  shew  that 
special  service  might  be  directed. 

LiTTLEDALE,  J.,  granted  the  rule,  and  directed  it  to  be 

(a)  9  Moore,  3S9 ;  2  Bing.  204,         (e)  Ante,  vol.  2,  p.  452. 
S.  C.  (d)  Ante,  vol.  7»  p.  601. 

(jb)  Ante,  vol.  7«  p.  601. 


BaCHAELMAS  TERM,   3  VICT. 

served  on  some  person  at  the  Club  House^  on  the  de- 
fendant's attorneys^  on  the  attorneys  whose  derk  called  for 
the  defendant's  letters,  upon  some  officer  at  the  House  of 
Lords,  and  upon  the  defendant's  relative,  who  had  been 
aj^lied  ta 
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1839« 


Caorr 

V. 

Lord 

EOMONT. 


This  service  was  effected  in  the  mode  pointed  out,  and 
the  rule  was  made  absolute,  no  cause  being  shewn. 

Rule  absolute. 


The  Queen  p.  The  Sheriff  of  Berkshire,  in  a  cause  of 

Anbtice  t^.  Sheppard,  Esq. 

JSjGLE  Y  moved  for  a  rule,  for  an  attachment  against  the 
sheriff  of  Berkshire,  for  not  returning  a  writ  of  venditioni  ex- 
ponas pursuant  to  a  judge's  order  made  in  vacation.     A  writ 
of  fi.  fiu  was  issued,  and  lodged  at  the  sheriff's  office  on  the 
28th  July,  indorsed  to  levy  \20L  besides,  &c.     On  the  3rd 
September,  the  sheriff  was  ruled  to  return  the  writ,  and  on 
the  13th  September  he  returned  that  he  had  levied^  and  that 
the  goods  remained  unsold  for  want  of  buyers.     On  the  16th 
September,  a  writ  of  venditioni  exponas  was  left  at  the 
office  of  the  sheriff's  deputy,  and  on  the  24th  September,  a 
judge's  order  was  obtained,  requiring  the  sheriff  to  return 
this  writ  in  eight  days,  which  order  had  been  made  a  rule 
of  Court  in  the  present  Term.    No  return  was  made  within 
the  time  Ihnited  by  the  order.  By  R.  G.,M.T.,  3  W.  4,s.  13, 
it  is  ordered,  ^that  in  case  a  judge  shall  have  made  an  order 
in  vacation  for  the  return  of  any  writ  issued  by  the  authority 
^  the  said  act,  or  any  writ  of  capais  ad  satisfaciendum,  fieri 
?ias,  or  elegit,  on  any  day  in  vacation,  and  such  order  shall 
oive  been  duly  served,  but  obedience  shall  not  have  been 
lid  thereto,  and  the  same  shall  have  been  made  a  rule  of 
^ourt  in  the  term  then  next  following,  it  shall  not  be  ne- 

TOL  VHL  U  D.  p.  C. 


An  attacfament 
ties  ajninst  the 
eherifffor  not 
returning  a 
writ  of  Tendi- 
tioni  exponaf, 
pnrsnant  to  a 
jndffe's  order 
maoeinTaoa- 
tion,  13  Rar. 
Gen.»  !!•  T. 
3  Wm.  A,  al- 
thoo^h  that 
writ  IS  not 
mentioned  in 
the  role. 
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1839.  cessaiy  to  serve  such  role  of  Court,  or  make  any  firesh 
5he  demand  of  performance  thereon^  but  an  attachment  diall 
Queen  issue  forthwith  for  disobedience  of  such  order,  whether  the 
TIm  SheriflP  of  thing  required  bj  such  order  shall  or  shall  not  have  been 
done  in  the  meantime.''  The  plaintiff  is  entided  to  an 
attachment  against  the  sheriff,  on  the  fiu;ts,  and  the  only 
question  is,  whether  the  writ  of  venditioni  exponas  is  within 
the  meaning  of  the  rule  ?  [Littledalef  J. — ^The  rule  does 
not  mention  the  writ  of  venditioni  exponas.]  The  writ  of 
venditioni  exponas  is  not  named  in  the  rule,  but  it  is  clearly 
within  its  spirit  If  the  sheriff  cannot  be  compelled  to 
return  the  writ  of  venditioni  exponas  in  vacation,  his  officer 
might  always  prevent  the  plaintiff  from  obtaining  the  fruits 
of  his  judgment  until  the  commencement  of  the  next  Term ; 
and  when  considered,  the  writ  of  venditioni  exponas  is  in 
effect  a  continuation  of  the  writ  of  fieri  &cias.  The  point 
has  been  expressly  decided  in  the  Court  of  Exchequer, 
Hughei  v.  Reea  (a). 

Lfttledale,  J.,  said  he  should  consult  the  judges  of  the 
Court  of  Exchequer,  in  reference  to  the  report  <^  the  case 
cited.  ^  He  afterwards  stated  that  he  had  consulted  the 
judges  of  the  Court  of  Exchequer,  who  adhered  to  theb 
decision  in  Hughes  v.  Rees.  He  had  also  consulted  the 
judges  of  this  Court,  who  appeared  to  think  that  decision 
was  correct  The  rule  for  an  attachment  must,  therefore, 
issue  against  the  sheriff. 

Rule  absolute. 

(a)  Ante,  vol.  7,  p.  56. 
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JoBiES  V.  Thomas. 
{Before  the  Four  Judges,) 

1  RESPASS^  for  breaking  and  entering  the  plaintiiTs  close.  wh«K  in  tres- 
The  second  count  was  for  an  assault  and  battery.  Pleas ;  SwiOTm^git, 
first,  to  the  whole  declaradon,  not  ffuilty ;  to  the  second  *^®  defendant 

'  o       •'  '  pleadsthege- 

oount,  non  assault  demesne.     The  case  was  tried  before  neral  issue,  in- 

WUUams^  J*,  at  the  Spring  Assizes  for  Flintshire,  when  the  the  special 

jury  found  a  verdict  for  the  plaintiff  with  one  fiuthing  ^^^^^' 

damages,  and  the  judge  certified  under  the  statute  (a),  to  virtue  of  an 

deprive  the  plaintiff  of  costs.  ment.  if  the 

jury  find  less 
than40«. 

Jervis  obtained  a  rule  in  Easter  Term,  calling  on  the  de-  d"?^?:  ^^ 

^  plaintiff  18  en- 

fendant  to  shew  cause  why  it  should  not  be  referred  to  one  titled  to  costs, 
of  the  masters  to  tax  the  plaintiff  his  costs,  notwithstanding  ^|^^  ^  ^ 
the  certificate  of  the  judge.  pleadiM;  the 

•'    ^  general  issue, 

has  inserted  in 

CressweU  now  shewed  cause.  the  plea,  "by 

statute"  pursu- 
ant to  the  rule 

Jervu,  in  support  of  the  rule.  No  certificate  should  have  of  T.T.  i  Vict. 
been  granted  in  this  case,  for  the  pleadings  themselves  shew 
that  the  fireehold  could  not  come  into  question,  and,  there- 
fore, the  plaintiff  is  entitled  to  his  full  costs.  The  statute 
of  Eliz.  does  not  apply  in  such  a  case  as  the  present  The 
particular  &cts  only  are  put  in  issue  by  this  plea,  since  the 
new  rules.  In  the  case  of  Dunnage  v.  Kemble  (i),  and  Pur- 
neU  V.  Young  (c),  overruling  Hughes  v.  Hughes  (d),  it  has 
been  already  decided  that  the  plaintiff  is  not  entitied  to  fiill 
costs  on  the  plea  of  not  guilty,  on  the  ground  that  possibly 
there  may  be  a  case  in  which  the  fi'eehold  might  come  into 
iiestion,  viz.,  where  special  matter  is  allowed  by  statute  to 
e  pleaded  under  it     But  now,  by  the  rule  of  Trinity  Term, 

(a)  43  Eliz.  c.  6, 8.  2.  (c)  3  M.  &  W.  288. 

:6)  3  Bing.  N.  G.  538 ;  4  Scott,  365.        (d)  2  Crom.,  M.  &  R.  663. 

H  2 


100  CASES  ON  POINTS  OF  PRACTICE,  Q.  B. 

1839.        1  Vict  (a),  when  the  defendant  pleads  the  general  issue, 

""^^Jj"^^    intending  to  give  the  special  matter  in  evidence,  by  virtue 

».  of  an  Act  of  Parliament  he  must  insert  the  words,   ^*  by 

Thomas 

statute"  in  the  maigin  of  the  plea,  otherwise  such  plea 

shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any 
Act  of  Parliament  Therefore,  when  the  plea  is  not  **  by 
statute,"  or  those  words  are  not  inserted  in  the  maigin  of 
the  plea,  pursuant  to  the  rule,  as  in  the  present  case,  the 
principle  of  Hughes  v.  Hughes  is  correct  That  case 
decides,  that  where  the  plea  distincdy  shows  that  the  free- 
hold could  not  come  into  question,  the  statute  does  not 
apply.  The  certificate,  therefore,  in  this  case  was  im- 
properly granted,  and  the  plaintiff  is  entided  to  the  costs 
whatever  may  be  the  amount  of  die  verdict 

Lord  Denman,  C.  J. — ^This  rule  must  be  made  absolute. 

Rule  absolute, 
(a)  Ante,  vol.  6,  p.  649. 


NeALE  v.  PoSTLETHWAlTE. 

The  rule  for      ^  RE&SWELL  shewed  cause  airainst  a  rule  nisi,  obtained 

referring  it  to  ,  , 

the  master  to  on  behalf  of  the  plaintiff,  calling  on  his  late  attorney  to  shew 
ti^ioioii^^  cause  why  it  should  not  be  referred  to  the  master  to  tax  the 
against  an  at-    ^^^^^  occasioned  by  the  taxation  of  various  biUs  of  costs  de- 

tomey  is  ab-  ^ 

solute  in  the      livered  by  him,  more  than  a  sixth  having  been  taken  off, 

nrst  mstanoe. 

and  the  form  of  and  why  the  attorney  should  not  pay  those  costs  to  the 
the  attorney  plaintiff,  or  allow  them  in  account  The  affidavit  in  answer 
shall  pay  the     ^  ^^  ^^   stated  that  a  letter  had  been  sent  by  the  at- 

costs  when  "^ 

taxed  to  his       tomey's  agents  to  the  plaintiff's  attorney,  requesting  to 

An  attorney  b^ve  the  costs  of  taxation  delivered,  and  that  they  had  been 

^  ff ta?^     audiorized  by  the  attorney,  since  the  27th  April  last,  to 

tion  if  more 

than  one-sixth  Is  taxed  ofS,  although  his  client  has  not  paid  the  amount  of  the  taxed  costs. 


lOCHAELMAS  TERM,  3  VICT. 


101 


consent  to  the  taxation  of  the  costs,  and  that  no  demand 
of  the  costs  had  been  made  when  the  parties  were  before 
the  master,  or  at  any  time  since,  though  the  allocatur  was 
dated  so  &r  back  as  the  20th  April,  nor  had  the  bill  of  the 
costs  been  delivered*  He  contended  that  the  application 
was  wholly  unnecessary,  and  should,  therefore,  be  discharged 
with  costs.  He  also  objected  that  that  part  of  the  rule 
which  required  Mr.  Shaw  to  pay  the  taxed  costs  of  taxation, 
could  not  be  granted  under  any  circumstances,  inasmuch  as 
the  attorney  had  not  yet  been  paid  the  costs  due  to  him, 
and  as  the  rule  prayed  diat  the  costs  of  taxation  should  be 
paid  or  allowed  to  the  attorney,  he  was  willing  to  allow  them. 


1839. 


jSu  Suffhes,  in  support  of  the  rule,  relied  on  the  words  of 
the  Act  of  2  Gea  2,  c.  23,  s.  23,  ^*  And  the  said  respective 
Courts  are  hereby  authorized  to  award  the  costs  of  such 
taxations  to  be  paid  by  the  parties  according  to  the  amount 
of  the  taxation  of  the  bill,  (that  is  to  say)  if  the  bill  taxed 
be  less  by  a  nzth  part  than  the  bill  delivered,  then  the 
attorney  is  to  pay  the  costs  of  taxation."  He  contended 
that  although,  if  the  attorney  had  not  appeared,  the  Court 
would  only  have  made  the  rule  absolute  in  the  alternative, 
yet  that  the  Court  had  now  a  right  to  order  such  a  rule  as 
was  proper,  and  which,  according  to  the  terms  of  the  act, 
riioaid  direct  the  attorney  absolutely  to  pay  the  costs.  And 
with  regard  to  the  consent  alleged  to  have  been  ^ven  by  the 
attraney's  agents  so  as  to  render  the  present  rule  unnecessary, 
it  ou^t  to  have  been  shewn  that  the  attorney  had  consented 
to  the  payment  as  well  as  to  the  taxation  of  the  costs. 


LriTLEDALE,  J. — I  think  the  rule  should  be  absolute,  but 

without  costs,  for  I  am  informed  by  the  officers  that  the  rule 

's  absolute  in  the  first  instance ;  and,  therefore,  the  attorney 

las  been  brought  here  unnecessarily,  and  the  form  of  the 

ule  always  is,  that  the  attorney  should  pay  the  costs,  when 

xed,  to  the  client 

Rule  absolute  accordingly. 
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The  Queen  v.  Gore. 
(Before  ike  Four  Judges.) 

On  motion  for  JInDICTMENT  for  a  nuisance.     A  verdict  for  the  Crown 

d^idant,  in.*  was  consented  to,  and  the  case  referred  to  an  arbitrator  to 

ndwnce  where  °^*^®  ^  award  between  the  prosecutor  and  the  defendant 

a  verdict,  The  verdict  was  left  undisturbed,  and  the  arbitrator  by  his 

subject  to  a  .  .  . 

reference  to  an  award  directed  that  the  nuisance  should  be  discontinued. 

arbitrator  has 
been  consented 

ant^^ntiU^        The  Attorney  General  now  moved  for  judgment,  upon 
to  notice  of  the  affidavits.  Stating  the  terms  of  the  awards  and  that,  in  pur- 

motion^andalso  ^  .  • 

to  copies  of  the  suance  of  it,  the  nuisance  ought  to  have  been  removed,  but 
SS.'L.   that  it  was  stiU  anabated 

tion  is  to  be 
made.     If  the 

verdict  remains       I%esiger. — ^The  course  of  proceeding  is  irr^ular.     The 
the  award,  the   defendant  ought  not  thus  to  be  brought  up  for  judgment 

«S!^vrfor  "^^  ^^^^  ^^  ^^^  ^^^  ^®  "^^^^  ^^  *®  award  made  by  the 
judgment,         arbitrator.     In  case  of  any  breach  of  the  awards  or  any 

pursuant  to  ,  ... 

the  verdict  or    contempt  in  not  performing  what  it  requires  of  the  defendant, 
meirtagainst'    ^^^  proper  coursc  is  to  proceed  by  attachment 

defendant  for 
the  non-per- 
formance of  the       The  Attorney  General — An  attachment  is  not  required 

award*  _ 

in  a  case  like  the  present,  the  verdict  being  taken,  subject 
to  the  award  of  ,the  arbitrator  upon  certain  facts,  and  they 
being  so  decided  by  him  as  to  leave  the  verdict  undisturbed, 
that  verdict  remains.  The  subject  of  the  indictment  has 
been  found  to  be  a  nuisance,  but  the  defendant  sets  the  law 
at  defiance  and  the  nuisance  is  unabated. 


Thesiger. — The  course  adopted  is  irregular  in  practice ; 
we  have  heard  nothing  of  these  affidavits,  though  the  de- 
fendant ought  to  have  been  supplied  with  copies  of  every 
affidavit  on  which  such  a  motion  as  the  present  was  to  be 
founded. 
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9. 

Gou. 


Lord  Denman»  C.  J. — The  prosecutor,  in  this  case,  has  a  1839. 
choice  of  proceeding  either  by  attachment  for  non-perfonn-  fj^  Qujssk 
ance  of  the  award  of  the  arbitrator ;  or  moving  for  judgment 
upon  the  verdict,  whidi  remains  to  secure  the  performance  of 
the  award.  The  defendantought,however,  to  see  theaffidavits 
befere  he  is  called  up  for  judgment  There  can  be  no  harm 
in  the  case  standing  over  till  the  next  Term,  and,  in  the 
mean  time,  let  him  have  copies  of  the  affidavits. 

Judgment  deferred. 


The  Queen  v.  The  Recorder  of  Ipswich. 
R.  ALEXANDER,  Prendergast,  and  N.  Palmer  shewed  Where  a  bo- 

,  rough  rate  on 

cause  against  a  rule  which  had  been  obtained,  calling  on  theface  of  it 

the  Recorder  of  Ipswich  to  shew  cause  why  a  mandamus  Si3C^fora*'pir- 

shouldnotbe  issued,  commanding  him  to  enter  continuances  v^^jJjTP^'^'^* 

and  hear  an  appeal     It  appeared  that  on  the  1st  January,  sumed  that  it 

was  made  for 

1838,  the  town  council  of  the  borough  of  Ipswich,  made  a  that  purpose, 
borough  rate  for  above  3000i  which,  on  the  face  of  it,  ^J^  towct  to 
purported  to  be  made  under  the  provisions  of  the  7  Wm.  4,  fPP«^  against 

,  ^  It  IS  given,  an 

and  1  Vict  c.  81,  s.  2,  for  expenses  incurred  previous  to  appeal  will  not 

,  •  i»    1  J   •  •        •  •         1       ^  allowed 

the  passing  oi  that  act,  and  in  puttmg  mto  execution  the  merely  to  as- 

provisions  of  the  Municipal  Corporation  Reform  Act,  5  &  6  ^^^J©  for**^ 

Wm.  4,  c.  76.     An  appeal  against  this  rate  having  been  thatpnrpose. 

made  to  the  quarter  sessions  of  the  borough,  an  objection  express  oower 

was  taken  that  there  was  no  power  given  by  the  act  to  ^g^^ta bo- 

appeal  against  this  rate.     The  recorder  decided  in  fevour  ^^^  ^^^^ 

of  the  objection,  and  refused  to  hear  the  appeal     The  rate  exists  merely  on 

,  account  of  its 

in  question  was  made  under  the  statute  of  7  Wm.  4,  and  beinff  a  bo- 
1  Vict.  c.  81,  s.  2,  which  enacts,  "  that  it  shall  be  lawiul  for  "''^he  7  Wm. 
the  council  of  any  such  borough,  at  any  time  within  six  ^*  J?^  ^  y^^' 
calendar  months  next  after  the  passing  of  this  act,  to  make  thorized  a  bo- 

rough  rate  to 
meet  certain 
(xpenses  not  levied  under  5  &  6  Wm.  4,  c.  76,  s.  92,  and  provided  that  "  every  such  rate  shall 
e  made,  levied,  and  recovered  in  the  manner  provi^d  bv  the  said  act  for  regulating  corpo- 
itions,  and  by  this  act ;"  no  i^peal  against  that  rate  was  held  to  lie. 
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1839.       and  levy  a  borough  rate  for  the  purpose  of  defiraying  any 

ij^^'X^^    expenses  incurred  before  the  passing  of  this  act,  in  putting 

V.  in  execution  the  provisions  of  the  said  act  for  regulating 

RoooPucr  of 

Ipswich.  corporations ;  and  every  such  rate  shall  be  made,  levied, 
and  recovered  in  the  mann^  provided  by  the  said  act  for 
regulating  corporations,  and  by  this  act  f  and  vrhich  was 
passed  in  consequence  of  the  case  of  JFoods  v.  Meed(a), 
in  which  it  was  decided,  that,  under  the  5  &  6  Wm.  4, 
c.  76,  s.  92,  the  council  of  a  borough  have  no  power  to 
make  a  retrospective  rate.  In  the  statute  of  7  Wm.  4,  and 
1  Vict  c  81,  there  is  no  express  provision  that  there  may 
be  an  appeal  against  a  rate  made  under  its  proviraons,  and 
the  case  of  The  King  v.  The  Justices  of  Surrey  (6),  and 
other  cases  which  may  be  cited,  shew  that  under  such 
circumstances  there  can  be  no  appeal  It  vnll  be  contended 
that  the  latter  part  of  the  second  section  gives  the  same 
power  of  appeal  against  this  rate  that  was  given  against 
rates  made  under  the  provisions  of  5  &  6  Wm.  4,  c  76, 
8.  92,  but  neither  of  the  words  ''made,  levied,  and  recovered," 
can  be  construed  to  mean  any  thing  as  to  appeals.  Had 
it  been  intended  to  give  the  power  of  appeal,  more 
comprehensive  words  would  have  been  used.  It  may 
veiy  well  be  supposed,  that  there  was  no  intention  in  the 
legislature  to  ^ve  a  power  of  appeal,  as  the  power  to  make 
a  rate  at  all,  under  the  7  Wm.  4,  and  1  Vict  c  81,  s.  2, 
could  only  be  once  exercised,  being  limited  to  six  months 
after  the  passing  of  that  act  It  might,  therefore,  have 
been  thought  unnecessary  or  inexpedient  to  give  the  power 
of  appeal  Nor  are  the  parties  vdthout  remedy,  for  by 
sect  44  of  the  7  Wm.  4,  and  1  Vict  c  78,  which  is  an  act 
to  amend  the  5  &  6  Wm.  4,  c  76,  a  power  for  remedying 
the  misapplication  of  the  borough  funds  is  given,  which  is 
commensurate  with  the  power  of  appeal 

Cresswellf  Montague  Smith,  and  O^MaUey  contra.     One 

(«)  2  M.  «f  W.  m^  (6)  2  T.  R.  504, 
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f^the  qoestioDS  that  would  have  been  raised  on  the  appeal 
agaiost  this  rate  uras,  that  it  was  not  made  for  the  purposes 
contemplated  by  7  Wnu  4  and  1  Vict  c.  81,  s.  2.     The  v. 

mere  assertion,  therefore,  of  the  town  council,  on  the  £ice  of  Ipswich. 
the  rate,  that  it  was  for  the  purposesof  that  act,  will  exclude 
the  appellants  firom  contesting  the  rate,  and  shewing  that 
it  is  an  ordinaiy  borough  rate,  if  it  is  to  be  assumed  that 
that  assertion  is  true,  and  that  there  can  be  no  appeal 
against  it  The  Court  will,  therefore,  issue  the  mandamus, 
ey«i  thoi]^  it  should  be  of  opinion  that  no  appeal  lies 
against  a  rate,  really  made  for  the  purposes  provided  for 
hj  the  7  Wm,  4  and  1  Vict  c  81,  s.  2.  But  an  appeal  is, 
in  fiurt,  pven  by  that  statute.  It  is  true  that  it  contains  no 
express  words,  but  the  section  must  be  considered  as  in- 
corporated with  the  92nd  section  of  the  5  &  6  Wm.  4, 
c.  76,  where  the  power  of  appeal  is  given.  The  last  of  the 
two  acts  merely  gives  a  power  to  apply  the  same  *^  borough 
rate"  to  new  purposes;  it  remains  still  a  borough  rate, 
against  which  an  appeal  is  given.  The  case  of  The  Attorney 
Oeneral  v.  Saggere  (a),  is  an  analogous  one,  where  it  was 
hdd,  that  a  later  act  having  prohibited  certain  foreign 
goods  to  be  imported,  the  penalty  for  the  importation  given  by 
a  former  act  attached;  being  a  case  of  a  penalty,  it  is  a  strong 
authority  for  the  present  application.  So,  also,  where  an  act 
declares  a  certain  offence  to  be  a  felony,  it  subjects  a  party 
who  is  convicted  of  tiiat  offence  to  the  forfeiture  of  his 
chattels,  without  a  special  enactment  to  tiiat  effect  Again, 
the  appeel  against  the  removal  of  paupeis  was  given  by  the 
statute  13  &  14  Car.  2,  c  12 ;  and  though  various  kinds  of 
settlement  have  been  creaJted  since  that  statute,  yet  it  never 
was  contended  that  an  appeal  does  not  lie  against  an  order 
<^  removal  to  any  place,  where  such  subsequentiy  created 
^settlements  have  been  gained.  So,  also,  an  appeal  is  given 
^ainst  poor  rates,  and  various  acts  have  been  since  passed, 
itending  the  purposes  to  which  such  rates  may  be  applied; 

(a;  \  Price,  182, 
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yet  it  has  never  been  thought  necessary  to  repeat  the  enact- 
ment of  the  power  of  appeal  The  term  ^  borough  rate'' 
has  received  a  certain  definition  in  the  statute  5  &  6  Wm.  4, 
c  76,  which  has  also  given  a  right  of  appeal  against  it,  and 
therefore  the  subsequent  statute,  giving  additional  powers 
for  raising  a  borough  rate,  impUedly  re-enacts  all  the  in- 
cidents to  which  it  is  liable.  The  case  of  Rex  v.  The 
Inhabitants  of  East  Teignimouth{a),  is  a  strong  authority 
to  shew,  that  where  words  are  used  in  pari  materia,  the 
Courts  will  construe  them  to  have  the  same  meaning.  The 
words  in  the  latter  part  of  7  Wm.  4  and  1  Vict  c.  81,  s.  2, 
^<and  every  such  rate,  &&,"  are,  in  foct,  quite  unnecessaiy, 
and  are  mere  surplusage,  the  previous  part  of  the  enactment, 
giving  power  to  make  and  levy  a  borough  rate,  impUedly 
giving  all  the  necessaiy  powers  for  making  the  rate  available. 
Had  those  words  been  omitted,  there  could  have  been  no 
doubt  that  the  same  powers  might  have  been  exerdsed  as  may 
now  be  exercised  in  levying  a  borou^  rate  under  the  5  &  6 
WnL4,c.76,  s.  92;  and,of  course,  the  right  of  appeal  would 
also  have  been  incident  thereto.  Had  the  7  Wm.  4  and  1 
Vict  c  81,  Sr  2,  merely  ^dacted,  in  terms,  that  the  expenses 
for  which  it  provides  might  be  paid  out  of  the  borough 
nMe,  there  could  be  no  doubt  that  it  would  still  have  been 
liable  to  an  appeal;  yet,  in  substance,  the  enactment  is 
preciaelj  the  same  as  if  it  had  been  so  framed.  It  is 
impossible  to  understand  the  enactments  of  the  7  Wm.  4 
and  1  Vict  c.  81,  as  to  borough  rates,  without  referring 
back  to  the  5  &  6  Wm,  4,  c.  76,  s.  92,  to  see  what  is 
intended  by  the  terms  of  it 


Cur.  ado,  vuU. 

CoLEBiDOB,  J. — This  was  a  rule  for  a  mandamus  to  th€ 
Recorder  of  Ipswich  to  enter  continuances  on,  and  hear,  an 
appeal  against  a  borough  rate  made  on  the  1st  of  January 


(a)  1  B.  &  Ad.  244. 
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1838,  to  defray  expenses  incurred  before  the  17  th  July, 
1837,  (the  day  on  which  the  1  Vict  c  81,  received  the 
royal  assent,)  in  putting  in  execution  the  provisions  of  the 
5  &  6  WnL  4,  c.  76.  A  principal  objection  reUed  on  in 
shewing  cause  was,  that  this  rate  being  imposed  under  the 
1  Vict,  c  81,  &  2,  no  iqppeal  against  it  lay ;  to  which  it 
was  preliminarily  uiswered,  that  this  could  not  be  assumed 
against  the  appellants,  merely  upon  the  statement  of  the 
parties  imposing  the  rate ;  that  the  appeal  was  one  mode  of 
ascertaining  under  what  authority  the  rate  was  imposed, 
and  that  the  appellants  had  a  right  to  have  their  appeal 
entertained  in  order  to  put  the  respondents  on  proof  of 
such  author!^.  It  seems  to  me  clear,  that  there  is  no 
fcundadon  for  this  argument,  every  rate  being  made  by  a 
limited  authority  in  the  exerdse  of  a  power  given  by  statute, 
most  disclose  upaa  its  &oe  the  power  under  which  it  is 
made ;  if  its  validity  comes  into  question,  it  can  be  justified 
only  by  its  being  shewn  to  have  been  made  in  strict 
accordance  with  the  power  given ;  if  it  fisuls  when  tried  by 
that  test,  it  cannot  be  suppcnted  by  being  shewn  to  agree 
with  any  other.  No  injustice  can  be  done  by  giving  credit 
to  the  title  which  it  bears;  the  law  assigns  some  mode  of 
tzying  the  validity  of  every  rate,  under  whatever  authority 
it  prolesBes  to  be  made*  In  the  present  instance,  the  rate 
pnrfesses  to  have  been  made  to  defi»y  bye-gone  expenses 
ondar  the  authority  of  the  1  Vict  c.  81,  and  we  may  assume, 
tx  the  moment,  that  no  appeal  to  the  sessions  hes  against 
a  rate  so  made ;  but  unless  it  has  been  really  so  made,  i,  e. 
unless  made  acoording  to  the  requirements,  and  for  the 
purposes  of  that  statute,  it  is  void,  as  has  been  in  effect 
decided  in  Woodiy.  Reedia)^  and  there  is  no  necessity 
for  an  appeal  to  fHrotect  the  party  charged  against  being 
compelled  to  pay  it  In  an  action  brought  agunst  the 
Hurty  who  should  seek  to  enforce  it,  he  would  be  compelled 
0  |»ove  it  to  be,  what  it  professes  to  be.    The  remedy. 


1839. 


The  Qu££N 

V. 

Bccordei  of 
Ipbwich. 


(a)  2  M.  &  W.  m. 
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The  Queen 

tr. 

Reoorder  of 

Ipswich. 


therefore^  is  only  changed,  i¥faerea8  the  argument  on  the 
Other  side  would  compel,  in  all  cases,  the  trial  of  the  appeal, 
in  order  to  see  whether  the  appeal  lay*  No  general  rule 
can  be  better  establi^ed  than  that  no  appeal  lies  to  the 
Sessions  from  the  acts  of  magistrates,  except  expressly 
given ;  and  yet  this  argument  would  put  it  in  the  power  of 
the  Sessions  to  determine  in  every  case  whether  the  appeal 
lay,  in  almost  all  cases  to  determine  it  finally,  and  so  to  give 
themselves  jurisdiction  by  their  own  decision.  Taking  it 
then  to  be  a  rate  made  under  the  1  Vict  c.  81,  s.  2,  the 
objection  above  mentioned  is  now  to  be  considered.  In 
the  argument,  the  general  rule  was  not  questioned  that  an 
^peal  must  be  ffyen  by  express  words,  and  it  was  admitted 
that  the  section  in  question  contained  none  such,  but  it 
was  said  that  the  92nd  section  of  the  5  &  6  Wm.  4,  c.  76, 
must  be  read  as  incorporated  with  it,  which  section  un-* 
doubtedly  gives  an  appeal  against  the  borough  rate, 
authorized  by  it  to  be  made.  It  was  ingeniously  argued 
that  this  was  the  same  borough  rate  which  is  there  described, 
although  allowed  to  be  made  for  a  different  purpose ;  that 
it  was  clothed,  therefore,  with  all  the  same  incidents,  among 
which  the  liability  to  appeal  vras  one;  that  the  92nd  section 
had  created  and  defined  a  borough  rate.  When,  therefore, 
a  subsequent  statute  authorized  the  collection  of  a  borough 
rate,  the  term  must  be  imderstood  as  containing  within  it 
impliedly  all  the  particulars  of  that  definition,  as  much  as 
if  they  had  been  expressly  enumerated,  and  the  argument 
therefore  asserted  that  the  words  which  conclude  the  section, 
<<  every  such  rate  shall  be  made,  levied,  and  ^recovered  in 
the  manner  provided  by  the  said  act  for  regulating  cor- 
porations, and  this  act,"  were  mere  surplusage,  adding 
nothing  to  the  simple  worda  **  borough  rate,"  by  what  they 
expressed,  nor  leaving  any  thing  to  be  inferred  against  the 
right  of  appeal  from  their  omitting  to  mention  it  I  r^ret* 
that,  upon  consideration,  I  cannot  accede  to  this  reasoning; 
it  appears  to  me  based  on  the  feUacy  of  supposing  that  a 
borough  rate  is  the  mere  creature  of  the  5  &  6  Wm.  4, 
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c  76|  &  92,  and  that  that  section  creathig  it  gives  it  a        1839. 
legal  character,  and  certain  attributes  which  must  neces-    ^IT'X'"^ 
sarilj,  and  in   all   cases,   belong  to  it     Borough  rates,  v. 

however,  simply,  in   the  nature,   and  applicable  to  the      Imwich. 
purposes  of  a  county  rate,  were  well  known  before  the 
passing  of  this  act     They  are  mentioned  indeed  as  well 
known  in  the  T«y  section  under  oonaJdeiBtion.  and  it  can 
never  be  said,  simply  as  such,  they  are  liable  to  appeal,  nor 
can  it  be  argued  that  this  section,  either  in  the  letter  or  the 
s|»iit,  attaches  that  liability  to  all  borough  rates  simply  as 
such.     All  that  it  does,  is  to  authorize  the  making  of  such 
a  rate  under  certain  conditions,  and  for  certain  purpose^ 
and  against  such  arate  so  mad^  it  gives  the  ri^t  of  a{q)eal 
Id  the  recorder.    Neither  can  I  agree  that  this  is  the  same 
rate  as  is  given  by  the  5  &  6  Wm.  4,  applicable  only  to  a 
particular  purpose.     That  statute  had  provided  for  the 
coming  expenses  of  the  boroughs  in  case  of  a  deficiency  in 
the  borou^  funds ;  by  permitting  a  rate  to  be  levied  on 
die  prc^rty  in  the  borough  in  the  nature  of  a  county  rate ; 
bat  it  was  found  that  expenses  had  already  been  incurred 
for  the  defiraying  of  which  this  rate  could  not  be  levied ;  nor 
the  funds  in  hand  firom  previous  rates  be  made  available. 
T^  legislature  interposed,  not  by  saying  the  funds  might 
be  so  applied,  which  might  not  have  been  unnatural,  con- 
sidering that  the  necessity  for  it  could  never  recur;  but  by 
authorizing  a  rate  to  be  made  expressly  for  the  purpose, 
the  new  rate  was  naturally  called  a  borough  rate,  for  it  was 
to  be  a  rate  on  the  inhabitants  and  property  in  the  borough; 
but  the  fitamers  of  the  statute,  not  content  with  authorizing 
a  borough  rate  to  be  made,  went  on  to  provide  expressly 
how  such  rate  shall  be  made,  levied,  and  recovered,  by 
reference,  namely,  to  the  mode  provided  for  by  the  6  &  6 
WoL  4,  c.  76,  and  the  act  itself    I  do  not  see  upon  what 
xyund  I  can  reject  this  latter  part  of  the  clause  as  surplusage, 
9  argument  is  suggested  for  so  treating  it ;  and  admitting 
lat  so  much  of  it  as  respects  the  5  &  6  Wm.  4,  could  be 
» regarded,  how  can  this  be  done  with  the  following  words, 
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*^  and  by  this  act?"  These  are  entirely  new,  and  cannot  be 
contended  with  any  shadow  of  fiumess  to  be  included  under 
the  term  ^^borough  rate"  in  the  previous  statute;  but  if  these 
cannot  be  rejected  as  surplusage,  is  it  reasonable  to  reject 
the  preceding  words  of  the  very  same  clause  of  the  sentence? 
Unless,  however^  this  can  be  done,  the  argument  in  fiv^our 
of  an  appeal  becomes  veiy  difficult  to  be  maintained;  for 
then  there  will  be  an  express  provision  as  to  the  making, 
levying  and  recovering;  no  one  of  these  words  will  apply 
to  the  relief  given  by  appeal,  and  there  are  no  other  words 
which  expressly  or  impUedly  give  it  I  am  not  insensible 
to  the  inconvenience  of  the  conclusion  to  which  I  am  driven* 
It  is  said,  indeed,  that  as  the  rate  was  to  be  made  but  once, 
the  legislature  might  have  purposely  abstained  from  granting 
any  appeal,  either  as  unnecessary  or 'inexpedient  Tliis 
does  not  satisfy  me ;  but  no  inconvenience  is  so  great,  as 
the  straining  the  words  of  a  statute,  or  the  departure  fixnn 
establidied  rules,  in  order  to  meet  a  specific  grievance. 
Being  determined  to  act  upon  this  principle,  I  feel  bound 
to  say,  that  in  my  opinion,  no  appeal  lies  against  this  rate, 
and,  therefore,  the  rule  must  be  discharged* 


Rule  dischaiged. 


ScRUTON  r.  Taylor  and  Another. 


{Before  the  Four  Judges). 

kito^for  Trespass  for  assault  and  fake  imprisonment;  pleas, 
fi£e  im^ison-  ^^^  ^^^  S^^^J  >  secondly,  that  as  to  the  said  assaulting  the 
r^dam^leaded  P'®^'^^^^*  *"^^  seizing,  and  laying  hold  of  the  plaintiff,  and 
astotheseianff  compelling  the  plaintiff  to  go  to  the  said  police  station  house 
ofthe  pUintifi;  therein  mentioned,  and  there  imprisoning  him  in  prison, 

that  it  was  done 

to  prevent  a 

breach  of  the  peace.    The  jury  found  a  verdict  for  the  plaintiff,  with  1«.  damages,  and  the  judse 

certified  under  the  43  Eliz.  c  6,  a.  2.    Seld,  that  as  a  battery  was  admitted  on  the  face  of  £% 

record,  the  Judge  had  no  power  to  certify,  and  therefore  that  the  plaintiff  was  entitled  to  his  costs. 
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and  compelling  him  to  ^go  in  costody  to  the  police  office^        1839. 

and  there  again  imprisaning   and  detaining  the  plaintiff      gcawjoH 

in  pcisan.    The  defendants  say  that  just  before  the  said  v* 

time,  "when,  &c,  the  plaintiff  with  force  and  arms  committed    and  Another. 

an  assault  upon  the  defendants,  and  there  beat,  insulted, 

abused^  and  illtreated   the  defendants,  &c«;   and,  there* 

upcm^  the  said  breach  of  the  peace  then  continuing^  and 

the  said  assault  and  illtreatment  appearing  likely  to  be 

renewed,  the  defendants,  in  order  to  preserve  the  peace,  then 

ffLje  chaige  of  the  plaintiff  to  a  certain  police  officer  who 

mm  ptesent,  whilst  there  was  such  probability  of  a  renewal 

of  the  aaid  breach  of  the  peace^  as  aforesaid,  and  waslawfiilly 

acting  as  such  officer,  at  the  place  where  the  said  breach  of 

the  peace  was  committed ;  and  then  desired  him  to  take 

the  plaintiff  into  his  custody,  in  order  that  the  jdaintiff 

mi^  be  thereupon  dealt  with  accorduig  to  law;  whereupon 

tiie  said  pdice  officer  did  gendy  lay  hands  on  the  plaintiff, 

and  did  cause  him  to  be  conveyed  to  the  said  police  station, 

and  to  the  said  police  office  respectivdy,  for  the  purpose 

of  taking  the  plaintiff  before  a  justice  of  the  peace,  to 

answer  for  his  said  oflfence  and  breach  of  the  peace;  and  the 

plaintiff  was  there  afterwards,  and  within  a  reasonable  time 

brouf^t  before  a  justice  of  tiie  peace,  &a,  and  on  expressing 

his  sorrow  for  his  said  misconduct,  was  reprimanded!  and 

discharged,  which  are  the  same  all^^  trespasses  in  the 

introductory  part  of  this  plea  mentioned,  and  whereof  the 

plaintiff  hath  above  complained  against  the  defendants. 

Verification.    Issue  was  joined  on  the  first  plea;  to  die 

last  jdea,  the  plaintiff  replied  de  injuria 

The  cause  was  tried  before  Lord  Demnafh  C.  J.,  at  the 
LoDd<m  Sitting?  after  Hilary  Term,  when  a  verdict  was 
found  for  the  {daintiff,  with  one  shilling  damages ;  and  the 
^lamed  judge  certified  under  the  statute,  (a),  to  deprive  the 

'aintiff  of  costs. 

(a)  43  Sliz.  c.  6,  s.  2. 
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Sc&UTON 
V. 

Taylor 
and  Another. 


Humfrey  obtained  a  rule,  in  Easter  Term,  calling  on 
the  defendants  to  shew  cause,  why  it  shonld  not  be  refened 
to  one  of  the  Masters  to  tax  the  plaintiff  his  costs,  notwith- 
standing the  certificate. 


Jervis  and  Newton  now  shewed  cause.  The  principle  on 
which  this  rule  has  been  obtained,  ifl^  that  the  justification 
placed  on  the  record  by  the  plea,  confesses  a  battery,  and 
takes  it  out  of  the  statute  of  Eliz.,  and  therefore  the  judge 
had  no  power  to  grant  a  certificate,  and  that  having  done  so 
it  is  void,  and  of  no  efiect  But,  first,  it  is  submitted  there 
is  no  ground  for  such  conclusion,  for  the  plea  does  not 
confess  a  battery.  Secondly,  if  it  does,  notwithstanding 
that  it  justifies  a  battery,  there  ought  to  have  been  a 
certificate  of  the  judge  to  entitle  the  plaintiff  to  costs  under 
the  statute  of  Charles  the  Second  (a)^  for,  without  such  oa> 
tificate,  the  plaintiff  can  recover  no  more  costs  than  damages. 
The  act  is  clear  and  decisive  on  this  part,  and  does  not 
leave  it  to  the  discretion  of  the  Court,  but  expressly  pro- 
vides that  ^if  more  costs  in  any  such  action  shall  be  awarded 
the  judgment  shall  be  void."  Since  the  passing  of  this  act, 
there  have  been  a  great  number  of  decisions,  which  shew 
that  the  plaintiff  must  have  the  judge's  certificate  to  entitle 
him  to  more  costs  than  damages^,  where  the  verdict  is  under 
40«.  But  in  the  present  case  no  battery  was  proved,  and^ 
therefore,  the  judge  could  not  properly  grant  a  certificate. 

In  Davbney  v.  Cooper  (6),  which  was  trespass  for  assault 
and  battery,  and  turning  plaintiff  out  of  a  room,  whereby 
he  was  prevented  firom  exercising  the  business  of  an  attorney 
there ;  on  not  guilty  pleaded,  and  verdict  for  plaintiff  with 
\g.  damages,  it  was  held,  that  he  was  entitled  to  no  more 
costs  than  damages.  The  statute  contains  nothing  as  to 
the  admission  being  on  the  pleadings,  it  should  be  certified 
under  the  hand  of  the  judge  upon  the  back  of  the  record 

(a)  12  &  23  Car.  2,  c.  9»  s*  136.      also  in  RawUngi  v.  TiU,  3  Mee. 
(6)  10  Barn.  &  C.  830,  cited      &  W.  28. 
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battery  was  proved  at  the  tria 
X  no  more  costs  than  damages. 


Humfreyy  contra. — The  question  \sy  whether,  in  a  case 
where  a  batteiy  is  admitted  on  the  record,  there  is  any 
power  on  the  part  of  the  judge  to  give  a  certificate  under 
the  statute,  depriving  the  plaintiff  of  his  costs? 

He  was  then  stopped  by  the  Court 

Lord  DEmiAK,  C*  J. — ^It  is  contended  that  a  battery  is 
not  admitted  on  the  &ce  of  the  record,  but  that  the  words  in 
die  plea  are  used  only  as  a  recital  of  the  first  count;  to  which 
the  plea  is  intended  to  be  an  answer.  It  is  quite  clear, 
however,  that  a  batteiy  is  admitted.  The  case  of  RawUngs 
V.  Titt(a),  is  an  authority  on  this  point,  and  the  judges 
think  with  me,  that  this  rule  ought,  therefore,  to  be  made 

absolute. 

Rule  absolute. 

(a)  3  Mee.  &  Wels.  3S. 


1839. 


SCBUTON 

Taylok 
and  Another. 


Poole  v.  Hobbs. 

•Alexander  shewed  cause  against  a  rule  nisi  ob- 
tained by  (rrajr,  for  setting  aside  a  coffxcmty  on  the  ground 
that  the  attestation  of  it  did  not  comply  with  the  provisions 
of  1  &  2  Vict  c  110,  s.  9.    The  words  of  the  section  were 
^That  fix>m  and  after  the  time  appointed  for  the  com- 
mencement of  this  act,  no  warrant  of  attorney  to  confess 
judgment  in  any  personal  action,  or  cognovit  actionem 
<nven  by  any  person,  shall  be  of  any  force,  unless  there  shall 
s  present  some  attorney  of  one  of  the  superior  Courts  on 
■^half  of  such  person,  expressly  named  by  him,  and  attending 
his  request,  to  inform  him  of  the  nature  and  effect  of 
Tch  warrant  or  cognovit,  before  the  same  is  executed; 
VOL.  vm.  I  D.  p.  c. 


An  attestation 
to  a  cognovit  in 
this  form  **  wit- 
ness, Geom 
Edwards,  de- 
fendant's at- 
torney, named 
by  him,  and 
attending  at 
his  request,'* 
not  sumcient 
under  1  &  2 
Victc.  10,s.9; 
as  the  attorney 
should  proceed 
to  declare  that 
he  subscribes  as 
such  attorney. 
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1839.  ^  which  attorney  shall  subscribe  his  name  as  a  witness  to  the 
due  execution  thereof,  and  thereby  dedare  himself  to  be 
attorney  for  the  person  executing  the  same,  and  state  that 
he  subscribes  as  such  attorney*"  The  only  difference 
between  that  section  and  the  previous  rule,  1  R.  G.,  H.  T., 
2  W.  4,  8.  72,  and  the  statute  was  the  introduction  of  the 
word  ^'  thereby,"  before  the  w<»tls  ^'declare  himselj^"  which 
did  not  exist  in  the  rule.  The  latter  part  of  the  clause, 
ailer  the  word  ^^  thereby,"  could  only  be  considered  as 
directory.  In  the  present  case,  the  attestation  was  in 
these  words,  ^^  Witness^  Geoige  Edwards,  defendant's  at- 
torney, named  by  him,  and  attending  at. his  request;"  if  in 
addition  to  such  an  attestation^  the  words  "  who  subscribes 
himself  as  his  attorney,"  or  ''  who  declares  himself  to  be 
his  attorney,"  were  introduced,  they  would  be  perfectly 
useless,  for  they  would  convey  no  more  meaning  than  the 
words  abready  in  the  attestation.  Section  10  of  the  statute 
provided  '^  that  a  warrant  of  attorney  to  confess  judgment, 
or  cognovit  actionem  not  executed  in  manner  aforesaid^ 
shall  not  be  rendered  valid  by  proof  that  the  person  executing 
the  same,  did,  in  fact,  understand  the  nature  or  effect 
thereof,  or  was  fiilly  informed  of  the  same."  That  section 
could  not  be  considered  as  determining  the  construction  to 
be  put  on  the  language  of  the  previous  section ;  for  the 
word  in  the  latter  section  was  **  executed,"  and  not  "  at- 
tested." The  meaning  of  that  section  might  be,  that  the 
execution  should  be  effected  in  such  a  way,  that  the  person 
executing  the  cognovit  might  have  the  benefit  of  an  attorney's 
attendance,  and  such  assistance  as  he  could  afford.  In  the 
case  of  Fisher  v.  Nicholcts  (a),  which  case  was  a  decision  on 
the  rule,  it  was  held,  that  under  that  rule,  it  must  expressly 
appear  that  the  attorney  who  attended  on  behalf  of  the 
defendant,  did  so  at  his  request,  and  was  named  by  him. 
The  attestation  in  the  present  case  fiilly  accorded  with  what 
the  Court  there  said  was  necessary.  In  Toddy.  Oomipertz(h\ 

(a)  Ant€y  vol.  2,  p.  251.  (&)  Ante,  vol.  6,  p.  296. 
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it  waa  held,  that  «  Witness,  Henry  King,  attorney  for  the        1889. 

defendant,  at  his  reqnest,"  was  a  sufficient  attestation  within     ^"""^^^ 

the  role.     In  Mobimon  v.  Brooksbank  (a\  it  was  held,  not       „  «• 

^  ^  H0BB8. 

to  be  necessary  that  the  attorney  attending  on  the  behalf  of 

a  prisoner  to  explain  and  attest  a  cognovit,  should  make  the 
declaration  required  by  the  rule  in  writing.  In  Oliver  v. 
Woodruffe  (ft),  the  Court  of  Exchequer  held,  that  the 
attestation  to  a  cognovit  was  sufficient,  if  the  attorney 
declared  himself  to  be  ^'attorney  for  the  defendant,"  without 
stating  that  he  was  named  by  the  defendant  From  this  it 
would  seem  that  a  virtual  compliance  with  the  provisions  of 
the  statute  was  sufficient  These  cases  must  be  considered 
as  direct  authorities  against  the  application.  All  that  the 
statute  really  required  had  been  introduced  into  this^  at- 
testation, for  the  provision  after  the  word  'thereby"  must  be 
conaideisd  as  superfluous. 

CoLEBiDaE,  J. — The  attorney  is  not  only  to  subscribe 
himself  as  the  attorney,  but  is  to  declare  that  he  so  subscribes 
himseUI 

Crray^  in  support  of  the  rule,  contended,  that  as  the  cases 
cited  on  the  other  side  had  all  occurred  before  the  passing 
of  the  act  of  parliament,  they  could  not  be  used  as  authorities 
on  the  present  point,  but  merely  as  arguments.  The  present 
case  depended  on  the  construction  which  the  Court  put  on 
the  word  '*  thereby."  The  clear  meaning  of  that  word,  in 
conjunction  with  the  latter  part  of  the  clause,  was,  that  he 
should  state,  on  the  bee  of  the  instrument,  that  he  had 
subscribed  hiDo^eir  in  the  manner  provided  by  the  statute* 
He  was  required  to  subscribe  his  name  as  a  witness  to  the 
execution,  and  then  make  a  declaration  that  he  had  so 
Bufaecribed*  This  declaration  had  not  been  made  according 
to  the  piovisioiis  of  the  section,  and  therefore  the  cognovit 
fas  void. 


(a)  AfUt,  voL  4,  p.  395.  (6)  AnU^  vol.  7»  p.  166* 
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1839.  CoL£Rn>GE,  J. — ^The  question  is,  what  addition  can  be 

Pools        niade  to  the  attestation^  when  the  requisites  of  the  statute 

»•  are  complied  with  down  to  the  word  "thereby?*    Before 

the  statute  passed,  no  declaration  in  writing  was  necessary. 

I  will  take  time  to  consider  of  the  case. 

Cur.  adv.  vulL 

CoLBBDGfi,  J. — This  case  turns  upon  an  objection  to  the 
form  of  the  attestation  to  a  cognovit,  which  is  contended  to 
be  insufficient  within  the  1  &  2  Vict  c.  110,  s.  9.  It  is  as 
follows,  "Witness,  Greoige  Edwards,  defendant's  attorney, 
named  by  him,  and  attending  at  his  request ;"  and  omits  to 
state  also  that  he  subscribes  as  such  attorney.  This  section 
of  the  statute  is  founded  upon,  and  is  an  extension  o1^ 
1  R.  G.,  a  T.,  2  Wm.  4,  s.  72,  the  last,  and  for  the 
present  purpose,  the  material  clause  of  the  section  differs 
from  the  corresponding  clause  of  the  rule  in  the  insertion  of 
the  word  "  thereby;"  and  the  preceding  words  to  which  this 
refers  are  these,  "which  attorney  shall  subscribe  his  name 
as  a  witness  to  the  due  execution."  It  would  have  been 
more  correct  to  have  substituted  the  word  "therein"  for 
"  thereby."  Taken  literally,  it  would  not  be  very  easy  to 
comply  with  the  enactment,  but  the  intended  meaning 
seems  clear,  that  in  the  coiu'se,  or  as  part,  of  the  attestation, 
the  witness  is  to  declare  that  he  is  the  party's  attorney,  and 
also  state  that  he  subscribes  as  such  attorney.  The  legislature 
has  determined  to  prevent  the  necessity  of  any  recourse  to 
parol  evidence  to  ascertain  whether  the  witness  is  the 
attorney  of  the  party  or  not,  and  in  its  anxiety  to  secure 
that,  has  also  gone  on  additionally  to  require  that  in  his 
attestation  he  should  state  that  he  makes  it  as  such  attorney. 
It  is  certain  that  in  terms,  this  has  not  been  complied  with 
in  the  present  instance,  nor  has  any  equivalent  language  been 
used ;  the  witness,  indeed,  states  that  he  was  named  by  the 
defendant,  and  attended  at  his  request;  but,  there  are  two  con- 
ditions imposed  in  an  earlier  part  of  the  clause  not  necessary 
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to  be  Stated  here,  but  haying  reference  to  a  different  part  of    ^  1839. 
the  tniDflaction.     I  would  not,  however,  be  supposed  by  this 
remark  to  intimate  an  opinion  that  any  equivalent  terms 
would  be  sufficient;  there  is  always  danger  in  accepting 
anything  in  lieu  of  a  literal  compliance  with  the  statute ; 
such  a  practice,  at  least,  tends  to  make  the  construction 
uncertain,  and  too  often  ends  in  frittering  away  the  pro- 
visions; while,  on  the  other  hand,  no  compliance  is  so  simple 
aud  easj  for  the  practitioner  as  a  literal  one.  Independently 
of  the  general  remark,  I  cannot  but  see  in  the  provisions  of 
this  section,  the  circumstances  to  which  it  is  meant  to  apply, 
and  the  remarkable  anidety  manifested  in  the  language 
used,  peculiar  reasons  for  adhering  to  the  very  words. 
With  the  same  view  I  refer  also  to  the  10th  section,  which, 
as  observed  by  Tindai,  C.  J.,  in  Mice  v.  Linsted  (a),  throws 
much  light  on  the  proper  construction  of  the  9th.     Several 
cases  were  cited  in  the  argument^  but  principally  decisions 
on  the  rule,  and  none   of  them  direcdy  governing  the 
present.    Whether  this  particular  requisition  of  the  statute, 
when  all  the  others  specified  in  the  section  are  considered, 
is  very  important  or  not,  is  not  for  me  to  say,  but  on  the 
short  ground  before  stated,  finding  it  not  complied  with, 
I  think  I  have  no  alternative  but  to  declare  the  coffxosit  to 
be  of  no  force ;  and,  therefore,  to  make  the  rule  absolute. 
I  think  it  important  to  say,  that  I  have  conferred  with  my 
brother  Pattesofh  who  has  the  same  question  before  him, 
at  Chambers,  and  who  entirely  agrees  with  me  in  my 
decision.    No  action  should  be  brought 


Rule  absolute. 


(a)  AiUe^  voL  7»  p.  153. 


IIB  CASES  ON  POINTS  G¥   PRACTICE,  Q.  B. 

1839. 


The  Mayor  of  Arundel  v.  Holbibs. 

A  lessee  of  a  ^IH  W.  FOLLETT  shewed  cause  against  a  rule,  obtained 
etedSdto  pay  ^7  *®  plaintiff  in  this  case,  requiring  the  defendant  to  shew 
an  increased     cause  whv  he  should  not  produce  a  certain  lease  mentioned 

rent  pursuant  . 

to  the  findinff  in  the  rule,  and  the  indorsement  thereon^  and  permit  the 
6  &  e^m^A^  plaintiff  to  take  a  copy  of  the  indorsement  It  appeared, 
udbdoned  ^™  ^^  aflBdavits,  that  a  lease  bearing  date  July  14th, 
Ae  finding  of  1836,  had  been  granted  by  the  old  corporation  of  Arundel 
put  of  the  to  the  defendant  There  was  both  a  lease  and  a  counter- 
^STactiOTfor  P***^  By  the  lease  a  certain  annual  rent  was  reserved. 
ren^T^  Each  party  kept  a  part  of  the  instrument  After  the  passing 
was  compdled  of  the  Municipal  Reform  Act,  the  5  &  6  Wm,  4,  c  76,  the 
partof  the  lease  town  council,  who  had  been  elected  under  that  act,  were 
Son  of  Sbeoor-  ^^  opi^ion  that  the  lease  had  been  collusively  granted,  and 
poration,andto  that  the  rent  reserved  was  less  than  the  annual  value  of  the 

aJlowacopyof 

the  indorsement  land  warranted.  Pursuant  to  section  97  of  the  act,  they 
though  it^'as  directed  a  jury  to  be  summoned,  in  order  to  inquire  into  the 
S^ri^id**  ^^  value  of  the  land.  The  jury  were  of  opinion  that  the 
lease  was  still    rent  had  been  reserved  by  means  of  collusion  at  a  much 

in  the  posseS"  

>fthe  cor-  lower  amount  than  the  land  was  fiedrly  worth.     The  tenant 


sion  of 


weU  as  tilie'in.  ^l^^d  to  pay  the  increased  rent  pursuant  to  the  finding  of 
qmsition  taken  the  jury,  and  accordingly  indorsed  the  finding  of  the  jury 
on  the  back  of  his  part  of  the  original  lease.  The  defendant, 
not  having  paid  this  increased  rent,  the  present  action  was 
brought  for  its  recoveiy  by  the  corporation.  Application 
was  made  to  the  defendant  for  permission  to  take  a  copy  of 
the  indorsement,  in  order  to  enable  the  corporation  to  frame 
its  declaration.  That  application  was  refused,  and  the  present 
rule  was,  therefore,  obtained,  in  order  to  compel  the  defendant 
to  permit  the  inspection  of  the  lease  in  question,  and  the 
taking  a  copy  of  the  indorsement 

4 
Sir  fV,  FoUett  contended  that  the  rule  could  not  be  made 
absolute.     The  Court  would  never  interfere  to  compel  a 
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ptftj  to  produce  a  document,  unless  he  Stood  in  the  situation        1839. 
of  a  trustee  tor  another.     Here,  the  defendant  could  not  be      Mayor  of 
considered  as  at  all  in  a  situation  of  a  trustee  for  the  cor-      Abundel 
poration*    Besides^  there  could  be  no  occasion  for  making    .  Holmkb. 
the  present  rule  absolute,  as  the  plaintiff  had  abundant 
mateiiala  for  drawing  the  declaration  in  this  case.    One  part 
of  the  original  lease,  as  well  as  the  inquisition  of  the  jury, 
were  in  the  hands  of  the  corporation ;  and,  therefore,  they 
were  in  a  situation  to  proceed  without  inspecting  or  copying 
the  lease  or  indorsement     The  effect  of  the  present  rule, 
if  made  absolute,  would  be  to  compel  the  defendant  to  supply 
evidence  against  himself.     This  the  Court  would  not  compel 
him  to  do. 

The  Attorney  General  and  Channel^  in  support  of  the 
rule,  were  stopped  by  the  Court 

■ 

Coleridge,  J. — I  think  that  this  is  a  case  within  the 
general  rtde,  and  it  is  sworn  that  the  plaintifis  want  this 
indorsement  for  the  purpose  of  drawing  the  declaration. 
The  act  directs,  that  the  additional  consideration  is  to  be 
indoiBed  on  the  original  deed;  and  if  the  defendant  takes 
upon  himself  to  indorse  it,  he  must  be  taken  to  have  put  it 
there  for  the  benefit  of  both  parties.  The  rule  must,  there- 
fore^  be  made  absolute. 

Rule  absolute. 


Bailey  v.  Bond,  and  Others. 

AHBSIGEIt  api^ied  for  leave  to  enter  up  judgment  for  A  rule  for  en- 
the  sum  of  174i^,  on  the  certificate  of  the  Speaker  of  the  i^^onUie 
House  of  Commcms,  pursuant  to  the  9  Geo.  4,  c  22,  s.  63,  f|^e^^^t 
for  costs  incurred  on  a  petition  against  the  return  for  the  ^  ^^J:  • 
Borough  of  Worcester.     The  affidavit  on  which  he  applied  nisi  in  the  first 
stated  the  fact  of  the  certificate  being  granted,  the  demand  "*'  ^^' 
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made,  and  payment  refused   The  only  question  was,  whether 
the  rule  ought  to  be  absolute  or  nisi  in  the  first  instance  ? 

LiTTLEDALEy  J. — The  rule  may  be  granted,  but  it  will 
be  nisi  in  the  first  instance.. 

Rule  nisi  granted. 


If  a  plaintiff 
amends  hia  de* 
daration  after 
a  defendant  has 
obtained  time 
to  plead  on  the 
usual  terms  of 
pleading  is- 
suablj,  6lc  the 
latter  is  at 
liberty  to  de- 
mur specially 
to  the  declara- 
tion. 


Childben  v.  Mannebino. 

\yHANNELL  shewed  cause  against  a  rule  nisi  obtained 
by  Tindaley  for  setting  aside  a  judgment  on  the  ground  of 
irr^ularity.  It  was  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  close.  In  the  declaration  the  abuttals 
were  set  out  Subsequently,  the  defendant  obtained  time 
to  plead  on  the  usual  terms  of  pleading  issuably,  &c  After- 
wards, the  plaintiff  amended  his  declaration,  but  the  amend- 
ments consisted  merely  in  correcting  the  statement  in  the 
abuttals.  To  this,  the  defendant  demurred  specially,  and 
the  cause  of  demurrer  assigned  was,  that  the  abuttals  were 
improperly  and  unintelligibly  described.  The  plaintiff  then 
applied  to  a  judge  at  chambers,  to  set  aside  the  demurrer, 
on  the  ground  of  its  being  fiivolous.  The  judge  declined 
to  interfere,  and  the  plaintiff,  treating  the  demurrer  as  a 
nullity,  signed  judgment  The  present  rule  was  then  obtained 
for  setting  aside  that  judgment 


ChanneU  now  contended,  that  the  present  case  was  dif- 
ferent fix>m  that  of  Barker  ▼•  Gleadow  (a),  in  which  it  was 
held,  that  when  a  defendant  obtains  time  to  plead  on  the 
terms  of  pleading  issuably,  he  is  not  thereby  precluded  fix)m 
demurring  specially,  for  good  cause,  to  the  replication.  In 
that  case,  the  defendant  demurred  to  an  informal  replication, 
which,  had  it  remaioed  on  the  record,  would  have  placed 


(a)  Ante,  vol.  5,  p.  134. 


9. 

Mannsrino. 
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the  defendant  in  a  sitoation  of  great  difficulty.  The  Court,  1839. 
therefiire^  allowed  him  to  demur  to  the  replication,  although  childbkn 
he  had  been  placed  under  terms  to  plead  issuably.  In  the 
present  instance,  however,  the  demurrer  was  to  the  de- 
daiadon,  on  grounds  which  were  clearly  frivolous,  as,  they 
only  consisted  of  objections  to  the  mode  in  which  the 
abattab  were  described*  It  was,  therefore,  a  matter  of  right 
in  the  plaintiff  to  treat  the  demurrer  as  a  nullity,  and  sign 
the  judgment,  which  it  was  now  sought  to  set  aside. 

Tkidale,  in  support  of  the  rule,  referred  to  Barker  and 
Gkadow,  and  Woodman  v.  Ooble(a),  where  it  was  held, 
that  the  order  for  iurther  time  to  plead  upon  the  terms  of 
^pleading  issuably,  rejoining  gratis,  ftc."  applies  to  the  plea 
only,  and  not  to  the  subsequent  proceedings.  In  the  latter 
case,  the  dedsion  must  be  considered  as  that  of  the  three 
Courts,  because  Mr.  Baron  Parke  said,  that  he  had  con- 
sulted the  judges  of  the  other  two  Courts,  and  that  they 
coKQcided  in  the  opinion  of  the  Court  of  Exchequer.  The 
pnnciple  of  those  two  cases  was,  that  the  order  by  which 
temis  were  imposed  on  the  defendant  must  be  construed 
with  reference  to  the  state  of  the  record  at  the  time  when  the 
Older  was  made.  Here,  the  plaintiff  altered  the  record  after 
the  making  of  the  order.  The  defendant,  therefore,  was 
remitted  to  the  rights  he  possessed  at  the  time  the  plaintiff 
originally  declared.  He  would  have  a  right  to  demur  then, 
and  being  remitted  to  his  former  rights,  he  had  a  right  to 
put  in  the  demurrer,  which  the  plaintiff  had  treated  as  a 
nullity.  The  judgment  signed  by  the  plaintiff  under  these 
ciicumstances  was  consequently  irregular. 

CoLBBiDGB,  J. — I  take  it,  that  the  principle  laid  down 

the  case  of  Barker  v.  Gkadow,  and  carried  out  by  a 

bsequent  decision  in  the  Court  of  Exchequer  (6),  is,  that 

( undertaking  to  plead  issuably  had  reference  to  the  then 

Ante*  ToL  6,  p.  371.        {b)  iVoodman  v,  Goble,  ante,jol.  6,  p.  371. 


in 
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V. 

Mamnbbing. 


1839.  state  of  the  reconL  Each  party  knows  the  teims  of  that 
CaiLDftEN  contract ;  but  if  afterwards  the  record  is  altered,  the  contract 
is  no  longer  binding,  and  the  defendant's  contract  does  not 
extend  to  that  altered  state  of  the  reconL  It  would  lead  to 
great  inconvenience,  and  very  often  to  great  injustice,  if  it 
was  understood  that  the  defendant  was  to  be  bound  by  it» 
for  the  plaintiff  might  afterwards  materially  alter  the  de- 
claration, and  so  do  substantial  injustice  to  the  defendant 
If  I  am  right  as  to  that  being  the  principle  of  the  two  cases 
referred  to,  this  defendant  might  have  said,  I  am  ready  to 
obtain  time  to  plead  to  this  declaration  on  the  terms  of 
pleading  issuably;  but,  if  the  plaintiff  is  afl:erwards  to  alter  the 
declaration,  the  defendant,  treating  it  as  a  common  contract, 
ought  to  be  remitted  to  his  former  state.  But,  as  it  is  im- 
possible to  do  that,  the  defendant  is  released,  and  he  stands 
in  the  same  situation  as  if  he  never  had  time  to  plead  on 
the  terms  of  pleading  issuably,  and  has  all  the  original  rights 
of  pleading  and  of  demurring.  This  leads  to  no  injustice* 
as  the  plaintiff  is  aware  of  this  consequence,  while  the  effect 
of  a  contrary  decision  might  prove  a  very  great  disadvantage 
to  the  defendant.  I  ought  not,  therefore,  to  make  any  dis- 
tinction between  the  cases  cited  and  the  present,  and  must 
decide  that  the  plaintiff  has  done  wrong  in  signing  judgment, 
and  that  this  rule  must  consequently  be  made  absolute. 

Rule  absolute. 


Barton  v.  Turner. 

In  order  to  MM.ENDERSON  applied  to  enter  up  judgment  on  an  old 
^toQaaMd  warrant  of  attorney.  The  peculiarity  in  the  case  was,  that 
^^amnt  of  ^-  ^^  affidavit  usually  made  by  the  plaintiff,  stating  the  money 
davit  ig  the  to  be  Still  due,  was  not  made,  nor  was  any  reason  assigned 
the  money  to  be  for  the  omission.     There  was,  however,  an  affidavit,  verifying 

still  due  18  nc- 
eeasary,  unless 
its  absence  is  accounted  for,  although  the  defendant  has  agreed  that  judgment  shall  be  entered  up. 
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a  tetter  from  the  defendant,  in  which  the  latter  gave  his  1839. 

oonsent  to  judgment  being  entered  up.     Under  these  cir-  B^^ifT"^ 
oimstHDces  it  was  submitted,  that  the  affidavit  by  the  plaintiff  »• 

of  the  money  being  still  due  need  not  be  produced. 

LrrTLEDALB,  J. — ^There  ought  to  be  an  affidavit  ac- 
eoonting  fofr  the  absence  of  the  usual  affidavit  on  the  part 
of  the  plaintiff.  I  do  not  like  to  deviate  from  the  usual 
practice.  It  is  very  easy  to  shew  why  the  plaintiff  could 
not  make  the  affidavit. 

Rule  refused. 


Denton  r.  Williams. 

fVm  H.  JFATSON  Aewed  cause  against  a  rule,  obtuned  ^fter  verdict  in 
by  CreuweUy  calling  on  the  plaintiff  to  give  security  for  costs.  ^^^P*"^  o^^'"© 
It  was  an  action  for  running  down  a  ship,  and  tiie  cause  mleforanew 
hsfing  been  tried,  a  verdict  was  found  for  tiie  plaintiff,  solute,  he  be' 
Sabsequentiy,  the  Court  made  absolute  a  rule  for  a  new  ^^^^P** 
trial,  on  the  ground  tiiat  the  verdict  was  not  satis&ctory,  compelled  him 

to  ffive  securitv 

it  being  contraiy  to  the  weight  of  evidence.     After  this,  the  for  costs,  al. 
plaintiff  became  bankrupt,  and  the  present  rule  was  obtained,  ww^no  affidavit 

that  the  action 
was  carried  on 

Watson  now  contended,  that  unless  it  appeared  that  the  for  the  beneht 
action  was  carried  on  for  die  benefit  of  the  plaintiff's  as^ 
agnees,  the  defendant  could  not  be  entitied  to  security  for 
costs.  This  was  not  sworn  to  be  the  case  in  any  affidavit 
in  SQppoTt  of  the  rule.  The  plaintiff  must,  therefore,  be 
considered  as  carrying  on  the  action  for  his  own  benefit  If 
80,  he  was  not  bound  to  give  security  for  costs.  In  Clark  v. 
^ihert  (a),  it  was  held,  that  tiie  right  of  action  in  the 
esent  case  did  not  pass  to  the  assignees  unless  they  in- 
riered ;  and  the  bankrupt  might  sue  as  a  trustee  for  them, 

(a)  3  Moore,  196. 
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1839.        and  had  a  good  tide  against  all  other  persons.     The  case  of 
D  NTON      Beckham  v.  Knig/U  (a),  where,  after  joinder  in  demuner  to 
9.  the  declaration  in  April,  the  plaintiff  became  bankrupt  ia 

June,  but  in  September  obtained  his  certificate,  the  Court 
would  not  compel  him  to  give  security  for  costs  in  Michael- 
mas Term,  the  assignees  refiising  to  interfere  in  the  action* 
On  these  authorities,  and  the  absence  of  any  aflSdavit  to 
shew  that  the  ^assignees  were  canying  on  the  action,  the 
present  rule  ought  to  be  dischaiged* 

CrenweUf  in  support  of  the  rule,  contended,  that  the 
application  was  perfectly  regular,  as  it  had  been  made  before 
any  step  was  taken  in  the  cause  after  the  plaintiff's  bank- 
ruptcy. No  doubt  could  exist  that  the  present  action  was 
carried  on  by  the  assignees  of  the  plaintiff  In  Maam  v. 
Polhitt  (ft),  where  a  phdntiff  became  bankrupt  in  the  middle 
of  a  cause,  it  was  held,  that  the  assignees,  if  they  proceeded 
with  the  action,  must  give  security  for  costs.  There^  it 
was  also  held,  that  the  defendant  might  apply  for  this 
security  at  any  time  before  a  firesh  step  was  taken  in  the 
cause.  Manley  v.  Mayne  (c),  was  also  an  authority  in 
support  of  the  present  application. 

Williams,  J. — ^It  is  the  change  of  circumstances  alone 
which  has  given  rise  to  this  application.  I  am  not  aware 
that  any  distinction  can  be  drawn  between  the  present 
application  and  that  of  Mason  and  PolhilL  There,  the 
action  was  proceeding,  and  in  the  course  of  the  cause  the 
application  was  made,  and  was  successfiiL  No  doubt  that 
in  this  case  the  proceedings  have  gone  much  further.  Here, 
a  verdict  which  has  been  obtained  has  been  set  aside,  and  a 
rule  for  a  new  trial  has  been  granted ;  and  then,  in  the 
middle  of  the  cause,  before  any  iiirther  step  has  been  taken, 
this  application  was  made.     The  only  question  is,  as  to 


(a)  Ante,  vol.  6,  p.  227.  (c)  3  M.  &  R.  381. 

(b)  Ante,  rol.  2,  p.  61. 
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whether  the  assignees  are  the  parties  who  are  actually  pro-        1839. 
oeeding  with  the  cause.     Prima  &cie,  it  would  appear      de^,, 
probable  that  they  are  proceeding  with  it,  for  where  else  ^' 

could  the  fimds  come  finom  ?  In  the  case  of  Beckham  ▼• 
Xnighi,  I  observe  that  Tindcth  C.  J.,  relies  on  the  circum- 
stance that  it  was  expressly  denied,  not  that  it  was  not  stated 
affirmatively  that  the  assignees  would  interfere  with  the 
action;  and  but  for  that  circumstance,  the  Court  would 
have  compelled  the  plaintiff  to  give  security  for  costs.  The 
only  difference  then  is,  that  this  cause  has  proceeded  very 
much  fiirther,  but  I  cannot  distinguish  it,  and  the  rule  must, 
therefore,  be  made  absolute. 

Rule  absolute. 


Jacobs  v.  Neville. 

rfjELfTjSZJSF  applied  to  enter  up  judgment  on  an  old  Inordertougn 
warrant  of  attorney.     The  warrant  itself  was  in  possession  oX^mnM^ 
of  an  attorney  of  the  Court,  and  although  application  had  jSSpSiSl* 
been  made  to  him  in  order  to  obtain  it,  he  improperly  re-  neceiMiy  that 
fused  to  deliver  it  up.     These  facts  were  sworn  in  the  affi-  itself  should  be 
davit  supporting  the  application,  and  it  was  submitted  that  ^^"^^^^ 
under  these  special  circumstances,  permission  would  be 
granted  to  enter  up  judgment  without  producing  the  war- 
rant itself  although  this  was  contrary  to  the  usual  practice 
of  the  Court 

LnTLEDALE,  J. — Judgment  is  never  allowed  to  be  signed 

widiout  producing  the  warrant  of  attorney  itself,  and  it 

cannot  be  done  in  this  case.    A  rule,  however,  may  be 

granted,  if  it  is  desired,  calling  on  the  attorney  to  shew 

ause  why  he  should  not  deUver  up  the  warrant  of  attorney. 

Rule  refused. 
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18d9f. 

PooocK  V.  Fry. 
Where judg-     JJtoOGINS  moved  to  enter  up  judgment  on  an  old 

ment  is  signed  .    ,  ,        , 

by  mistake  warrant  of  attorney,  and  to  vacate  a  judgment  already 
^dTo^"'  signed  on  the  warrant  It  had  been  given  by  the  wife 
alone,  on  a        ^y^^^    g^j^      gj^^    ^^g  married    on   the  momimr  of  the 

warrant  of  at-  ^ 

tomey  given  first  day  of  term,  and  about  one  o'clock  on  the  same  day, 
a  rule  nisi  judgment  was  signed  against  her  alone,  it  being  un- 
^^^^  l«^o^  ^  ^^  plaintiff  that  the  marriage  had  taken  place. 
vacating  that  T^e  object  of  the  present  application  was,  to  vacate  the 
iS°^^  judgment  so  signed,  and  to  enter  up  judgment  against  the 
tiielbu^md  husband  and  the  wife.  The  cases  of  Hartford  v.  Mat- 
and  wife.  tinghf  {a)  and  Staples  v.  Purser  {b)y  shewed  that  there 

was  no  objection  to  signing  judgment  against  the  husband 

and  wife. 

LiTTLEDALE,  J. — A  rule  nisi  only  can  be  granted,  as  it 
is  for  the  purpose  of  setting  aside  a  judgment,  and  as  there 
may  be  some  question  as  to  costs,  or  some  other  reason 
why  the  rule  should  not  be  made  absolute. 

Rule  nisi  granted, 
(a)  2  Chit.  Rep.  117.        (&)  Ante^  vol.  3,  p.  764.  See  the  next  case. 


HiGOINBOTTOM  f>.  HlGGINBOTTOM. 

Judgment  may  %^OWLING  applied  to  enter  up  judgment  on  an  old 
agJnstah^  warrant  of  attorney.  The  parties  against  whom  it  was 
band  on  a  war-  proposed  to  enter  it  up  were  one  of  the  defendants  and  his 

rant  of  attorney  *  .  *  * 

given  by  his       wife,  as  well  as  two  Other  persons.     It  appeared  fix>m  the 

affidavits  by  which  the  application  was  supported,  that 
the  warrant  had  been  given  by  the  wife  and  two  other 
persons  before  her  marriage.  From  the  cases  of  Staples  v. 
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Fwter  (a)j  and  Hartford  v.  Mattingly  (6),  it  also  appeared^ 
that  there  was  no  objection  to  entering  the  judgment  against 
the  husband,  as  well  as  his  wife. 

Ltftledaus,  J. — ^I  should  have  thought  that  the  husband 
ought  to  have  had  some  notification  of  the  matter;,  but  as  it 
was  done  in  the  cases  cited,  a  rule  may  be  granted  in  this 
case. 

Rule  absolute. 
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HfGGlN- 
BOTTOM. 

9. 
HlGGIN- 
BOTTOM. 


(<)  Ante,  vol.  2,  p.  764.        (6)  2  Chit.*Rep.  117.  See  the  last  case. 


Regina  r.  Spencer. 

xjRESSWELL  applied,  on  behalf  of  the  defendant,  for  a 
writ  of  certiorari  to  remove  an  indictment  fix>m  the  North 
Riding  Sessions  of  the  county  of  Yorkshire.  The  indict- 
ment charged  the  defendant  with  *^  destroying  or  concealing" 
the  will  of  Mary  Carter.  This  offence  was,  by  the  7  &  8 
Gea  4,  c.  29,  s.  22,  a  misdemeanor,  but  in  the  margin  of 
the  indictment,  it  was  marked  as  a  felony.  Such  a  case 
ought  not  to  be  tried  at  the  sessions.  It  was  not  the  object 
of  the  defendant  to  take  advantage  of  the  technical  objection, 
which  appeared  on  the  face  of  the  indictment,  but  to  try  it 
OD  the  merits. 


In  order  to  re- 
move an  indict- 
ment ibr  a 
misdemeanor 
by  certiorari 
into  this  Court, 
the  role  is  ab- 
solute in  the 
first  instance ; 
but  in  the  case 
of  a  felony,  it 
ismsi. 


LiTTLEDALE,  J. — (After  consulting  Mr.  DeaUry  of  the 
Crown  Office).  The  only  question  is,  whether  the  nde 
ou^t  to  be  absolute,  or  a  rule  nisi  only  ?  In  cases  of  mis- 
demeanor, the  rule  for  a  certiorari  is  absolute  in  the  first 
instance,  but  in  cases  of  felony,  it  is  a  rule  nisL  Under  the 
I'^'^niliar  circumstances  of  this  case,  the  rule  had  better  be  a 

le  nisL 

Rule  nisi  oranted. 
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Regina  v.  Josephs. 
In  order  to       jj[  UMFRE  Y  applied,  on  behalf  of  the  defendant  in  this 

support  a  mo-  .  ^  . 

tion  for  a  oer-  case,  for  a  certiorari,  to  remove  an  indictment  for  perjuiy 
moYo  an  indict-  f<>und  at  the  Central  Criminal  Court  It  was  alleged  that 
"***  firom^"  ^®  P^'j^'y  1"^  h^n  committed  by  the  defendant  in  the 
Central  Cri-      evidence  which  he  had  given  as  the  prosecutor  of  an  in- 

ininal  Court*  it    «•  /•      i         •  1 1.         i  rm        «» j     • 

must  be  shewn  dictment  for  keepmg  a  gamblmg  house.  The  affidavit  on 
d^cul^^^  which  the  application  was  founded,  stated  the  defendant 
likely  to  arise    to  be  anxious  to  have  the  indictment  tried  by  a  special 

on  the  trial  of  £-%  -r 

the  indictment,  jury,  before  one  of  the  judges  of  the  superior  Courts.  It 
was  also  stated,  that  although  the  judges  attended  the 
nttings  at  the  Central  Criminal  Court,  yet  they  did  not  try 
indictments  for  peijury.  The  affidavit  did  not,  however,  state 
that  any  points  of  unusual  difficulty  were  likely  to  arise. 

LiTTLEDALE,  J. — It  must  bc  Stated,  on  affidavit,  what 
difficulty  is  likely  to  arise,  as  this  indictment  has  been  found 
at  the  Central  Criminal  Court 

The  affidavit  was  afterwards  amended,  by  stating  the 
points  of  difficulty  which  were  likely  to  arise,  and  LUtle^ 
dale,  J.,  granted  the  certiorari. 

Rule  granted. 


Reoina  v.  Sabojel  Bowseb. 

In  order  to        rw  •  H,  WATSON  shewed  cause  against  a  rule  nisi^  ob- 
justice  to  tained  by  V*  WUUamSi  to  quash  an  inquisition  under  the 

ti^u^i^to  s^^te  of  8  Hen.  6,  c.  9,  for  a  forcible  entry,  and  to  obtain 
■n  inquisition     an  award  of  a  writ  of  re-restitution.     The  objection  to  the 

taken  underthe  " 

8  Hen.  6,  o.  9» 

for  a  forcible  entrj,  the  inquisition  should  set  forth  the  estate  possessed  by  the  party  in  the 

property  disputed. 


0. 

Bowser. 
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mqimdtion  was,  that  it  stated  '^  that  R.  B.,  of,  &c.,  then  and  1839. 
there  heing  the  duly  authorized  agent  of  W.  M.,  was  law-  regina 
fiilfy  and  peaceably  possessed  of,"  &&,  without  alleging 
what  was  the  interest  of  W.  M.  in  the  property  in  dispute. 

W.  H.  Watson  shewed  cause,  and  contended  that  the  in- 
quisition was  sufficient  He  cited  The  King  v.  Wilson  (a), 
and  The  King  ▼.  Oakley  (b). 

F,  Williams,  in  support  of  the  rule,  contended,  that  if 
the  statement  in  the  inquisition,  that  ^^R.  B.  was  pos- 
sessed," was  to  be  construed  as  an  allegation  of  the  posses- 
don  by  an  agent,  and,  therefore,  as  an  aUegation  of  the 
possession  of  the  principal,  the  inquisition  was,  notwith- 
standing, insufficient  The  provisions  of  the  statute  of 
Hen.  6^  c.  9,  only  authorized  restitution  to  persons  who 
were  seised  in  &e ;  and  the  provisions  of  the  21  Jac  1,  c.  15, 
extended  the  power  of  the  justices  to  the  cases  of  tenants 
for  terms  of  years,  tenants  by  copy  of  court  roll,  guardians 
by  knight's  service,  tenants  by  elegit,  statute  merchant,  and 
staple.  The  justices  had  no  power  to  grant  restitution  to 
any  other  persons  than  those  mentioned  in  the  statutes. 
It  was,  consequently,  necessary,  that  it  should  appear  on 
the  &ce  of  the  inquisition,  that  the  estate  of  W.  M.  in  the 
disputed  property,  came  within  the  description  contained 
in  the  statutes.  It  was  laid  down  in  JRussell  on  Crimes  (c), 
in  these  terms:  ^^An  indictment  on  the  8  Hen.  6, 
c  9,  must  shew  that  the  place  was  the  freehold  of  the 
party  grieved  at  the  time  of  the  force.  And  in  a  case 
where  the  Court  of  Bang's  Bench  quashed  an  indictment, 
because  it  did  not  appear  what  estate  the  person -^expelled 
had  in  the  premises,  they  said  that  it  was  absolutely  ne- 
cesaaiy  that  this  should  appear,  otherwise  it  would  be  un- 


(fl)  1  Ad.  &  Ell.  627;  3  Ncv.  (b)  4  B.  &  Ad.  307;  1  Nev. 

M .  753;  3  Ad.  &  £11.  230 ;  5  &  M.  58. 

Bv.  &  M.  164.  (c)  Vol.  1,  p.  290. 

VOL,  vin.  K                                   D.  p.  c. 
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certain  whether  any  one  of  the  statates  reladre  to  fimnble 
entries  extended  to  the  estate  firom  which  the  expulsion 
was;  the  5  Rich.  2,  c.  7,  the  15  Rich.  2,  c  2,  and  the 
8  Hen.  6,  c.  %  only  extended  to  freehold  estates ;  and  the 
21  Jac  \j  c.  15,  extending  only  to  estates  holden  by  tenants 
for  years,  tenants  by  copy  of  coiut  roll,  and  tenants  by 
elegit,  statute  merchimt,  and  statute  staple."  Here,  ac- 
cording to  the  allegation  contained  in  the  inquisition,  there 
was  nothing  to  shew  that  the  estate  of  W.  M.  was  any 
more  than  a  possession  for  a  single  month.  In  such  a  case, 
the  justices  had  no  power  to  award  restitution.  Under 
these  circumstances^  it  was  submitted,  that  the  present  rule 
ought  to  be  absolute. 


CoLErnDGE,  J. — I  think  that  that  clearly  is  the  case. 
Supposing  the  possession  of  the  agent  to  be  the  possession 
of  his  principal;  the  inquisition  ought  to  state  further,  that 
the  principal  is  within  the  statutes.  The  inquisition,  there- 
fore, is  bad,  and  the  rule  must  be  made  absolute. 

Rule  absolute. 


In  the  matter  of  Saoth  v.  Blake. 

jA.DDISON  shewed  cause  against  a  rule  nisi  obtained  by 
jR.  V.  Richards^  requiring  Blake  to  shew  cause  why  he 
should  not  make  the  deed  of  submission  in  this  case  a  rule 
of  Court  It  appeared,  from  the  affidavits,  that  Smith  and 
Blake  had  submitted,  by  deed,  on  the  20th  April,  1837,  to 
refer  to  arbitration  certain  matters  then  disputed  between 
them.     Two  parts  of  this  deed  were  executed.     By  the 

part  of  the 
original  sub- 

misnon,  and  must  be  made  part  of  the  rale  of  Gourt»  in  order  to  more  to  set  aside  the  award. 
Where  two  parts  of  a  deed  of  submission  to  arbitration  were  executed,  and  die  arbitrator  in- 
dorsed the  enlargements  of  the  time  for  making  his  award  oo  one  part»  the  Court  compelled 
the  partj  in  whoae  posseiiion  diat  part  was,  to  make  it  a  rule  of  Court. 


Where  an  ar- 
bitrator pur- 
suant to  a 
power  reserved 
to  him  by  a 
submission, 
enlarges  the 
time  for  ma- 
king his  award, 
the  enlarge- 
ment is  to  be 
considered  as 


Blake. 
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deed  it  was  covenanted  that  the  awardshould  be  made  by  a        1839. 
certain  day  therein  mentioned;  but  a  power  was  contained     ^ 
in  it  enabling  the  arbitrator  to  enlarge  the  time  for  making    the  matter  of 
his  award.      Several  enlargements  were  made,  and  were       _  9. 
indented  on  that  part  of  the  submission  which  was  in  the 
bands  of  Bkke.     On  the  10th  April,  1838,  the  arbitrator 
made  his  awards  and  it  was  completely  in  &vour  of  Blake. 
An  application  was  made,  on  the  8th  of  May,  on  behalf  of 
Smith  to  Blake,  to  obtain  that  part  of  the  submission  which 
was  in  possession  of  Blake,  in  order  to  make  the  enlarge- 
ments of  the  time  for  making  the  award  a  part  of  the  rule 
of  Court     This  was  refused,  and  the  present  rule  was  ac- 
coidmgly  obtained. 

Adduon  contended,  that  the  intention  of  the  9  &  10  Wm.  3, 
c  15,  &  1,  wasi,  that  the  submission  to  arbitration  should  be 
made  a  rule  of  Court  immediately  on  its  execution.  It  would 
be  impossible  at  that  period  to  make  the  enlargements  of 
the  tune  a  part  of  the  rule.  No  necessity  at  all  existed  for 
making  them  part  of  the  rule  of  Court,  in  order  to  move  to 
set  aside  the  award,  as  they  might  be  brought  before  the 
Court  by  affidavit 

CoLBBiDGE,  J. — ^If  the  enlargements  are  not  made  a  part 
of  the  rule,  the  awaid,  on  the  face  of  it,  will  not  shew  to  the 
Court  that  it  has  any  power  to  deal  with  the  award ;  since 
it  win  not  appear  to  have  been  made  under  the  submission, 
as  it  has  not  been  made  within  the  time  limited  by  the  sub- 
mission. 

• 

Adduon  submitted,  that  there  was  no  necessity  for  this 
rale  being  made  absolute,  as  Smith  might  make  his  own 
*^rt  of  the  submission  a  rule  of  Court 

JZ.  V,  Richards,  in  support  of  the  rule,  contended  that  the 
'largements  must  be  made  part  of  the  rule  of  Court,  in 
ier  to  enable  Smith  to  apply  for  the  purpose  of  setting 

k2 
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In 

the  matter  of 
Smith 

9. 

Blake. 


aside  the  award.  That  was  the  invariable  practice,  and, 
therefore,  a  motion  to  set  aside  the  award  could  not  be  en- 
tertained until  the  enlargement  had  been  made.  The 
present  case  depended^  not  on  the  9  &  10  Wm.  3,  but  on  the 
practice  of  the  Court,  which  required  the  course  to  be 
adopted  which  this  rule  suggested,  in  order  to  ^ve  the 
Court  jurisdiction  over  the  award. 


Coleridge,  J. — I  think  that  Smith  is  entitled  to  have 
this  rule  made  absolute.  The  practice  has  always  been  to 
make  the  submission  to  arbitration  and  the  enlargement  of 
the  time  for  making  the  award  a  rule  of  Court  by  one 
motion.  No  instance  is  known  to  the  contrary ;  and  that 
practice  is  founded  on  a  good  principle.  The  parties  had 
agreed  to  make  the  submission  a  rule  of  Court,  and  also 
had  agreed  that  the  arbitrator  should  have  power  to  enlarge 
the  time  for  making  his  award.  The  third  fact  is,  that  he 
has  enlaiged  the  time  accordingly.  If  instead,  the  parties 
had  themselves  agreed  to  enlaige  the  time,  the  case  of 
Evans  V.  Thomson  (a)  shews  that  the  enlaigement  would 
be  considered  as  part  of  the  original  submission  to  arbitrar- 
tion.  Now,  is  there  any  difference  in  principle  whether 
the  enlargement  is  made  by  the  parties  or  by  the  arbitrator? 
In  tacty  it  is  equally  in  either  case  part  of  the  original  sub- 
,  mission.  The  case  then  becomes  the  common  one,  where 
one  party  holds  a  deed  as  trustee  for  the  other.  The  role 
must,  therefore,  be  made  absolute,  the  party  applying  paying 
the  expense  of  making  the  submission  a  rule  of  Court 

Rule  absolute  accordingly  (ft). 


(a)  5  East,  189. 


(6)  See  the  next  case. 
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In  the  matter  of  Smith  r.  Blake.  ^ — v^— ' 

AlDDISON  shewed  cause  against  a  rule  nisi  obtained  by  Where  a  mo- 
JL  V.  Richards,  for  setting  aside  an  award.     It  appeared,  Ji'award  pur- 
from  the  affidavits,  that  the  parties  had  submitted  by  deed-^^*^^  6c^io 
to  refer  certain  matters  in  diflPerence  between  them  to  ar-  was  made  in 
bitradon.     Two  parts  of  the  submission  were  executed,  and  term  after  the 
one  part  delivered  to  each  of  the  parties.     The  arbitrator  g']*^j^^^'^^/ 
entered  on  the  reference,  and  in  pursuance  of  his  power,  was  held  to  be 
on  several  occasions  enlarged  the  time  for  making  his  award  though  the  op- 
These  enlargements  were  indorsed  on  the  part  of  the  sub-  Kd  hnproperfy 

mission  which  was  in  the  hands  of  Blake.     On  the  10th  caused  a  por- 
tion of  the  de- 
April,  the  award  was  published,  and  on  the  J  5th  of  April,  lay  by  prevent- 

and  on  the  8th  of  May,  demands  were  made  on  Blake,  mLion  from 

requiring  him  to  make  the  enlargements  part  of  the  rule  of  Jjj^fCourt. 

Court     This  he  refused,  and  on  the  last  day  of  Easter 

Term,  a  rule  nisi  was  obtained  on  behalf  of  Smith,  in  order 

to  compel  Blake  to  do  that,  which  had  already  been  required 

of  him.     That  rule  was  made  absolute  on  the  7th  of  June 

in  Trinity  Term.     The  rule  required  the  submission  to  be 

produced,  and   made   a  rule  of  Court  on  the  9th  June. 

Tlirough  Smith's  neglect,  it  was  not  made  a  rule  of  Court 

until  the  last  day  of  the  term.     A  rule  was  obtained  by 

Smith  on  the  last  day  of  the  term  for  leave  to  move  in 

Michaelmas  Term  to  set  aside  the  award.     This  motion 

was,  however,  to  be  subject  to  all  objections  to  which  it 

would  have  been  liable  in  Trinity  Term. 

Addison  contended,  that  the  appUcation  was  too  late. 
The  statute  9  &  10  Wm.  3,  c.  15,  pursuant  to  which  the 
submission  had  been  made  a  rule  of  Court,  only  granted 
power  to  move  to  set  aside  the  award  before  the  last  day 
of  the  term  next  after  the  making  and  publishing  the  award. 
The  application  ought,  therefore,  to  have  been  made  before 
the  end  of  Easter  Term.  Even  if  it  could  be  said  that  any 
portion  of  the  delay  had  been  caused  by  Blake,  still  due 
diligence  should  be  shewn  to  have  been  adopted  by  Smith, 
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18S9.  in  order  to  prevent  that  delay.     Here,  the  affidavit  shewed 

1^  that  no  step  to  make  the  enlargements  of  the  time  for  mak- 

the  matter  of  jj^r  the  award  a  rule  of  Court  had  been  taken  until  the  last 


Blake. 


IL  F.  Richards,  in  support  of  the  rule  contended*  that 
the  delay  on  the  part  of  Smith  was  caused  by  Blake  revis- 
ing to  make  his  part  of  the  submission  a  rule  of  Court  If 
this  objection  was  allowed  to  prevail^  Blake  would,  in  &ct^ 
be  permitted  to  take  advantage  of  his  own  wrong.  Jlfr. 
Justice  Williams,  in  the  case  otPerring  v.  Keymeria),  wbere> 
from  the  misconduct  of  one  the  parties  to  the  arbitration* 
the  submission  could  not  be  made  a  rule  of  Court,  before 
the  last  day  but  one  of  the  first  term  after  making  the  award* 
allowed  the  time  for  moving  to  set  aside  the  award  to  be 
enlarged  until  the  following  term. 

CoLERiDOE,  J. — That  was  an  application  ez  parte.  I 
very  much  doubt  the  power  of  the  Court  to  antedate 
the  rule.  I  have  a  very  strong  objection  against  grant- 
ing the  present  application*  as  I  have  no  idea  how  the 
Courts  can  dispense  with  the  provisions  of  an  act  of  Pai^ 
liament*  though  they  can  dispense  with  their  own  rules.  I 
think  the  objection  is  conclusive*  and*  therefore*  the  rule 
must  be  discharged. 

Rule  discharged  (6). 

(a)  Ante,  vol.  3,  p.  98.  worth  v.  Barrtm,  aUe,  vol.  3^  p. 

(6)  See  the  last  caae.    Rush-      317,  &  Skerry  v.  Oke,  «6.  349. 


Doe  dem.  Coopebs'  Company  v.  Roe. 

^^r**  of*^*  ^^T^-RTiV  moved  for  leave  to  sign  judgment  against  the 
the  East  India  casual  ejector.     The  premises  sought  to  be  recovextid  were 

Company  in        .       ^  .  ^^ 

ratpect  of  pre-  ui  the  possession  of  the  East  India  Company.  The  affidavit 
tol^i^vered  *^^  *^  service  to  have  been  efiected  on  the  secretary  of 
from  the  Com-  the  company  at  his  office.     He  was  not  resident  on  the 

pany  ib  suffi-  '^      '' 


cwnf. 
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premises  sought  to  be  recovered ;  but  it  was  sworn  to  be        1839. 

believed  that  the  secretary  was  the  proper  person  to  receive  coopbbs' 

process  on  behalf  of  the  company.  Company 


Box. 


LiTTLBDALB,  J. — ^I  think  that  will  do. 


Rule  granted. 


Doe  dem.  Bbbmner  «.  Rob. 

B-^RSTOW   moved  for  judgment  against   the  casual  Servioe on tU 

ejector.     The  aflSdavit  on  which  he  applied  stated  that  a  ^I^J^^^ 

service  had  been  effected  on  a  person,  who  represented  sentuMr  herself 

herself  to  be  the  wife  of  the  tenant  in  possession,  who  was  of  the  tenant  in 

so  reputed  to  be,  and  who  was  living  with  the  tenant  on  the  J^^J^IJted  to 

premisea     He  cited  Doe  d.  Walker  v.  B4)e  (a),  in  which  it  jj^j^"**^  ^^ 

was  held  tiiat  service  of  a  copy  of  a  declaration  and  notice  tenant:— ^e^(^ 

.  .  .  sufficient  for  a 

m  ejectment  upon  a  woman  on  the  premises,  who  repre-  mlenisL 
sented  herself  to  be  the  wife  of  the  tenant  in  possession, 
was  held  to  be  sufficient  Here,  the  affidavit  was  stronger 
than  in  that  case.  The  dep<Hient,  in  the  present  instance, 
did  not  go  on  to  state  that  he  beheved  the  representation  of 
the  woman  to  be  true.  The  real  &ct  was,  that  it  was 
believed  she  was  not  the  wife  of  the  tenant 

Ltttledale,  J.— You  may  take  a  rule  to  shew  cause ; 
and  the  service  must  be  in  the  same  way,  and  an  affidavit 
must  be  produced  that  the  tenant  cannot  be  found  to  serve 
him ;  as,  it  is  consistent  with  this  affidavit,  that  the  tenant 
may  be  easily  found. 

Rule  accordingly. 

(o)  4  M.  &  p.  11. 
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Ex  parte  Nobman. 
Where  an  rt-     C/ffiJ5  moved,  on  the  4th  November,  the  3rd  beinir  a 

torney  seeking  *^ 

to  be  re.admit-  Smidaj,  that  the  affidavit  of  the  applicant  for  the  puipose 
in  consequence  of  re-admission  should  be  received  now.  He  had  given  the 
nwUon°L*thr"  ^^  notices,  but  being  informed  by  a  clerk  at  the  Master's 
Masters'  office,  office,  that  he  could  lodge  his  affidavit  required  by  6  Reg. 

attempt  to  

lod^e  his  affi-     Gen.,  H.  T.  6  Wm.  4  (a),  at  any  time  during  the  first  day 

by  6  R^?Gen.  ^^  ^®  term,  he  did  not  apply  to  do  so,  until  the  afternoon  of 

iT'.?    '?•**  that  day.     He  was  then  informed  that  it  was  too  late,  for 

unUl  the  after-  •' 

noon  of  the  the  affidavit  should  have  been  lodged  before  the  corn- 
term,  the  court  mencemcnt  of  the  term.  The  application  was,  that  he  might 
pHi^'^m^     be  allowed  to  lodge  the  affidavit  nunc  pro  tunc. 

allow  him  to 
file  it  nunc 

pro  tunc.  LiTTLEDALE,  J. — I  think  that  may  be  done. 

AppHcation  granted. 


(a)  Ante,  vol.  4,  p.  6.55. 


Keilt  v.  Villeboib. 

The  irregu-  JLdEAHY  shewcd  cause  against  a  rule  nisi  to  refer  it  to 
j^^ent  am-  ^®  Master  to  compute  principal  and  interest  on  a  bill  of 
not  be  shewn     exchange.     The  objection  to  the  rule  beinir  made  absolute, 

as  cause  against  ®  •'  ^ 

a  rule  nisi  to     was,  that  the  iudinnent  on  which  the  rule  proceeded  was 

refer  H  to  the      .  ,  ^   ^  ^ 

Master  to  com-   UTegUiar. 
pute  principal 
and  interest  on 

a  bill  of  ex.  jfT.  jy.  Watson,  in  support  of  the  rule,  contended  that 

change. 

that  was  no  answer  to  the  rule.  As  long  as  the  judgment 
remained  in  force,  it  must  be  considered  as  regular,  and  the 
plaintiff  had  a  right  to  proceed  upon  it 

J  LiTTLEDALE,    J. — The    irregularity    in    the   judgment 
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cannot  be  shewn  as  cause  against  the  rule  nisi  to  compute.        1839. 
As  there  is  an  affidavit  of  the  irr^ularity  of  the  judgment,        jkeily 
I  will  allow  the  proceedings  to  be  stayed,  in  order  to  apply     ^    *"• 
to  set  aside  the  judgment 

Rule  accordingly. 


GOBE  9.  MOBPHEW. 

f^AMES  shewed  cause  against  a  rule  obtained  by  Platt^  The  Courtwm, 
requiring  the  plaintiff,  who  was  suing  in  form&  pauperis,  ^en.^  Hr^'2 
to  shew  cause  why  he  should  not  pay  the  costs  of  the  day  "^^  tiij/ 12' 
for  not  proceeding  to  trial  on  two  different  occasions  pursuant  amle  requiripg 
to  notices  given  by  hinu  tifftoMv  the 

oosti  of  tne  day 
for  noCpro- 

Jamei  contended,  that  if  this  rule  was  made  absolute,  the  ceedingtotriiL 
effect,  would  be,  that  the  plaintiff  would  be  prevented  from 
trying  his  cause  at  alL  The  costs  greatly  exceeded  52i,  and 
the  plaintiff  had  already  sworn  that  he  was  not  worth  5L 
at  the  time  of  presenting  his  petition  to  be  allowed  to  sue 
as  a  pauper. 

Piatt,  in  support  of  the  rule,  contended  that  the  case 
came  within  the  meaning  of  1  Reg.  Gen.,  H.  T.,  2  Wm.  4, 
a,  110  (a).  The  words  of  that  rule  were,  "  where  a 
pauper  omits  to  proceed  to  trial  pursuant  to  notice,  or  an 
undertaking,  he  may  be  called  upon  by  a  rule  to  shew 
cause  why  he  should  not  pay  costs,  though  he  has  not  been 
cEbpaupered" 

CoLEBiDGE,  J. — Is  it  the  meaning  of  the  rule  that  the 
defendant  msLj  move  for  the  costs  of  the  day  for  not  pro- 
ceding  to  trial?  May  it  not  mean  that  the  plaintiff  shall 
Tentually  be  liable  to  all  the  costs  of  the  cause  ? 


(ii)  Anttt  vol.  1,  p.  198. 
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Piatt  cited  Doe  d  lAndiey  v.  EADardi,{a)  where  the con- 
straction  had  been  put  on  the  rule,  that  it  meant  the  costs 
of  the  day  for  not  proceeding  to  triaL 

Coi^aiDOE,  J. — There  is  a  great  hardship  on  parties 
who  are  sued  by  paupers,  and  I  think  that  notwithstanding 
the  doubt  which  arises  on  the  terms  of  the  rule  of  Court, 
that  this  rule  must  be  made  absolate.  In  the  case  of 
Weston  y.  Withers  {h),  the  Court  adopted  a  similar  course 
of  compelling  a  pauper  to  pay  costs. 

Rule  absolute. 

(a)  AnU,  YoL  2»  p.  46S.  (6)  2  T.  R.  511. 


Where  anile 
to  set  aside  an 
award  under 
the  9  &  10 
Win.  dy  c.  16f 
has  been  ob- 
tained, it  can- 
not be  amended 
by  the  produc- 
tion of  an 
affidavit  made 
on  the  kst  day 
of  the  term 
next  after  the 
award  was  pub* 


In  the  matter  of  Hollowat  and  Monk* 

JrALMER  applied  on  the  second  day  of  the  term  for 
leave  to  amend  a  rule  which  had  been  obtained  for  setting 
aside  an  award,  by  drawing  it  up  on  reading  an  additional 
affidavit,  more  distinctly  verifying  the  copy  of  the  award 
annexed.  The  submission  was  under  the  9  &  10  Wm.  3, 
c  15,  and  the  rule  to  set  the  award  aside  had  been  obtained 
in  due  time  on  the  last  day  but  one  of  Trinity  Term,  that 
being  the  term  next  after  the  award  was  made  and  published. 
The  affidavit  now  sought  to  be  used  had  been  sworn  on  the 
last  day  of  Trinity  Term.  The  question  was,  whether  the 
rule  could  be  thus  amended  by  adding  an  affidavit  whidi 
had  been  sworn  so  late  ? 


LiTTLEDALE,  J. — I  am  afraid  it  cannot  be  done ;  the  act 
directs  that  a  motion  to  set  aside  an  award  must  be  made 
before  the  last  day  of  the  term  next  after  the  award  is  made, 
and  published  to  the  parties.  This  affidavit  having  been 
sworn  on  the  last  day,  is  therefore  too  late. 


(a)  See  In  the  matter  oj  Smith 
and  Blake,  ante,  p.  1 33 ;  RepuMs 
V.  Askew,  ante,  vol.  5,  p.  682; 


Motion  refused  (a). 

RushuHtrth  v.  Barron,  ante,  vol.  3, 
p.  317 ;  &  Sheny  v.  Oke,  •&.  p. 
349- 
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1889. 

WoRLEY  V.  Cunningham.  ^     ^      » 

JJOANE  applied  for  a  difltringasy  to  compel  an  appear-  Where  a  writ 

aiioe.    The  only  difficulty  was,  that  in  the  summons  and  and  the  copy 

copy  thereof  left  at  the  defendant's  house,  the  initial  letter  fendanrfl 

only  of  the  defendant's  christian  name  was  given.     It  was  jj*^|^^"^ 

aa  action  on  a  bill  of  exchange,  which  the  defendant  had  <fag^«yg»  ^ 

fflgned  '^  P.  Cunningham,**  and  his  christian  name  was  not  defendaaes 

L— ^,.^  christian  name 

™<"^  bytheinitid 

only,  he  haring 
so  siffned  the 

Ltttdedalb,  J. — If  an  affidavit  is  produced  that  that  bill  of  exchange 
was  the  way  in  which  the  defendant  put  his  name  to  the  action  was 
bill,  the  distamgas  may  be  granted  cSSS'^Jid 

an  affidaTtt 
that  be  had  so 

Rule  accordingly  (a).       signed  the  biu 

before  the  writ 
of  distrigas 

(a)  See  the  next  case.  7~  "^"^^  ^ 

'  issue. 


HiLBERT  «•  WiLKINS. 

Alfred  bowling  iqpplied  for  a  rule  to  refer  it  to  Where  a  mo. 
the  Master  to  compute  principal  and  interest  on  a  bill  of  for  a  rule  to 
exdbange.      The  affidavit,  on  which  the   application   was  ^^a^"' 
foanded,  was  entitled  with  onlv  the  initial  of  the  defendant's  interest  on  a 

,    .    .  .  1      -.     ,  ,    .  .  bill  of  ex- 

clmstian  name,  mstead  of  that    name   bemg  written   at  change,  if  the 
length.     It  was  a  matter  of  question  whether  the  signature  porting  4?" 
rfdie  defendant  to  the  bill  of  exchange  ought  to  be  sworn  ^titW^^ 
to  have  been  widi  the  initial  only.  the  initial  of 

the  defendants 
christian  name 

LrrTLEDAUB,  J.— I  think  that  it  is  necessary  there  should  ^^t  Sbodd 
be  such  an  affidavit,  in  the  same  way  that  I  decided  in  b«prodac«l. 

"^  snewmff  that 

*noaier  case  yesterday.  the  deSndant 

so  signed  tile 


bill 


Rule  refiised  (a). 

<a)  See  the  Uei  case. 
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1839. 


Where  it  is 
required  to  sue 
out  a  writ  of 
error  coram 
nobis,  without 
putting  in  bail* 
a  rule  nisi  for 
that  purpose 
must  be  ob- 
tained. 


GiBBS  V.  Tbevanion. 

JfM  ANSEL  applied  for  the  allowance  of  a  writ  of  error 
coram  nobis,  at  the  instance  of  the  defendant,  without 
putting  in  baiL  The  difficulty  was,  whether  there  was  any 
occasion  to  apply  to  the  Court  for  leave  to  issue  the  writ  of 
error,  or  whether  the  officer  might  not  issue  it  as  a  matter 
of  course?  He  cited  Birch  v.  Triste  (a)  and  Levi  v.  Price  {by 
By  the  latter  case  it  was  decided,  that  the  6  Geo.  4,  c.  96, 
s.  1,  which  was  pari  materia  with  the  3  Jac.  1,  c.  8,  did  not 
render  bail  in  error  coram  nobis  necessary. 


LiTTLEDALE,  J. — If  bail  was  put  in,  it  would  be  issued 
as  a  matter  of  course,  but,  as  the  writ  is  required  without 
putting  in  bail,  a  rule  nisi  only  can  be  granted. 


(a)  8  East,  412 


Rule  nisi  granted. 
{b)  Ante,  Tol.  5,  p.  776. 


Regina  v.  The  Mayor  of  Beverley. 

JUILL  and  AUSTIN  shewed  cause  against  a  rule  ob- 
tained by  R.  Alexander,  for  a  mandamus  to  the  corporation 
of  the  borough  of  Beverley,  commanding  them  to  produce 
to  the  pasture-masters  of  Beverley,  all  deeds,  books,  papers, 
&C.,  in  any  way  relating  to  the  pastures  of  Beverley,  and 
to  allow  them  to  inspect  and  take  extracts  from  the  same. 
It  appeared,  from  the  affidavits,  that  a  considerable  period 
tTO^Vormerly  before  the  passing  of  the  5  &  6  Wm.  4,  c.  76,  (the  Muni- 
fu^SsM  o?*    cipal  Corporation  Reform  Act),  a  grant  had  been  made  to 

the  oldoorpo- 

ntion  of  Beverley,  and  an  injunction  to  restrain  the  cutting  down  of  the  trees  having*  been  ob- 
tained bjT  the  oornoration,  a  mandamus  was  granted,  at  the  instance  or  tiie  freemen,  to  permit 
them  to  inspect  tne  deeds,  &c.  concerning  the  pastures  in  question,  and  which  were  m  the 
ponenion  of  the  new  corporation,  with  a  view  to  dissolve  the  mjunction. 


A  dispute 
arose  Detween 
the  freemen  of 
the  new  cor* 
poration  of 
Beverley,  and 
the  corpo- 
xationf  with 
respect  to  the 
rigni  of  cutting 
down  trees  on 
certain  pas 
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the  bingeases  of  Beverley,  apd  their  Buccessors,  of  certain 
pastures.  For  the  management  of  these^  an  act  of  parlia- 
ment was  passed^  and  by  it,  among  other  things,  certain 
officers,  called  pastmre-masters,  were  directed  to  be  appointed* 
Hiese  officers  were  accordingly  appointed*  Subsequently^ 
and  after  the  passing  of  the  5  &  6  Wm.  4,  a  76,  certain 
disputes  arose  with  respect  to  the  beneficial  enjoyment  of 
the  pastores.  A  private  act,  the  6  &  7  Wm.  4,  c  70, 
for  the  regulation  of  the  pastures,  was  consequently 
passed.  Regulations  as  to  the  pasturage  only  were  in* 
troduced  by  that  act  It  containeji  a  reservation  as  to 
the  soil  of  the  pastures,  and  made  no  provisions  in  respect 
of  the  trees  growing  on  the  land*  The  fireemen  of  Beverley, 
resident  in  Beverley,  now  claimed  the  beneficial  enjoyment 
of  the  pastures,  and  the  pasture-masters  directed  the  trees 
to  be  cut  down  and  sold.  The  present  corporation  applied 
to  the  Court  of  Chancery  for  an  injunction  to  restrain  the 
cutting  down  the  of  trees.  In  order  to  dissolve  that  injunc- 
tion, the  present  rule  was  obtained. 


1839. 


Regina 

V, 

Major  of 
Beyehley. 


Hill  and  Atutin  contended,  that  this  was  an  unprece- 
dented application.  No  suit  was  pendiog  between  the 
parties,  and  therefore,  this  was  only  an  attempt  to  obtain  the 
effect  of  a  bill  of  discovery,  without  incurring  the  risk  at- 
tending that  proceeding.  In  Hie  Mayor  of  Southampton 
V.  Graves  (a),  an  action  was  pending,  but  the  Court  re- 
fused inspection  of  the  corporation  books  to  the  defendant, 
who  was  a  stranger  to  the  corporation.  In  the  case  of 
The  King  v.  ITie  Merchant  Tailors*  Company  (&),  it  was 
held,  that  not  even  members  of  a  corporate  body  could  have 
a  mandamus  to  inspect  the  corporaticm  documents,  and  the 
preaent  case  did  not  materially  difier  in  its  circumstances 
from  that  The  persons  who  set  up  a  claim  to  the  be- 
neficial enjoyment  of  these  pastures,  could  not,  as  a  body, 
lave  had  a  separate  existence  from  the  old  corporation. 


(a)  S  T.  R.  590. 


(6)2  B&  Ad.  115. 
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which  consisted  of  the  freemen  and  burgesses,  and  could 
not,  therefore,  have  had  the  legal  estate  in  the  soil  and  free- 
hold of  these  pastures ;  the  l^al  estate  in  the  soil  must 
hove  been  in  the  old  corporation*  Then,  admitting  that 
by  the  second  section  of  the  statute  5  8i  6  Wm*  4,  c.  76, 
the  right  of  pasturage  is  reserved  to  the  same  persona  who 
enjoyed  it  before;  still  the  question,  which  is  now  at  issue  aa 
the  injunction,  is  as  to  the  right  to  cut  down  the  trees, 
which  is  a  right  incident  to  a  claim  to  the  soil  and  freehold. 
The  private  act  makes  no  provisions  as  to  the  soil  and 
freehold,  and,  therefor^,  does  not  affect  the  questioiL  The 
case  then  becomes  similar  to  those  of  Hodges  v.  Atkis  (a), 
and  The  Mayor  of  SotUhampion  v.  Oraves,  on  the  authority 
of  whichy  had  these  applicants  brou^  an  ejectment  for  this 
land  against  the  corporation,  the  Court  would  have  refused 
to  allow  an  inspection. 

CoLEBnwB,  J. — That  may  be  so,  except  that  under  the 
second  section  of  the  stat  5  &  6  WnL  4,  c  76,  these  persons 
who  before  that  act  had  certain  rights,  have  them  thereby 
reserved,  and  yet  you  would  treat  them  as  strangers. 

Hill  and  Atutin. — ^They  ai«  mere  stfangers,  as  they 
claim  a  right  to  the  soiL 

Coleridge,  J. — Is  it  necessaiy  that  there  should  be  more 
than  some  common  interest  ? 

Hill  and  Atutin. — Yes ;  it  is  submitted  that  there  must 
be.  It  is  not  competent  for  every  member  of  a  corporation, 
as  such  member,  to  demand  inspection.  In  the  case  of 
Cox  V*  Copping  {b\  which  was  a  question  between  the 
plaintiff,  the  impropriator,  and  the  parishioners  of  the 
parish,  as  to  the  right  to  a  house,  the  Court  reftised  the 
plaintiff  inspection  of  the  parish  books,  saying,  that  it  was 


(a)  3Wilg.3g8;  aW.BL877. 


{b)  5  Mod.  396. 
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not  •  perodml  right,  but  a  title,  which  was  in  qaestion ; 
and  that  therefinre,  it  -was  not  leascfnaHAe  that  the  parish 
hooka  ahoald  be  prodooed,  as  that  would  be  to  shew  the 
defendant's  evidence. 


1839. 


Bboina 
Major  cC 


CouBBiDGBy  L-^I  cannot  separate  this  as  a  qaestion  be* 
tween  a  right  and  a  title.  The  daim  here  made  is  for  a 
greater  interest  in  the  pasturage,  as  the  owners  of  the  soU. 
It  is  a  peculiar  case. 

HiU  and  Austin. — It  is  not  denied  that  the  right  to  the 
soil  was  vested  in  the  old  corporation;  and  there  is  nothing 
which  can  have  prevented  that  right  vesting  in  the  present 
oorporatioiL 

R.  Alexander,  contra. — ^There  is  no  doubt  that  the 
present  is  a  novel  application,  but  great  injustice  will  be  suf- 
fered if  it  is  not  granted.  Even  if  the  soil  and  freehold 
are  in  the  new  corporation,  the  beneficial  interest  is  re- 
served, by  the  second  section  of  the  5  &  6  W.  4,  c  76, 
to  the  same  persons  who  enjoyed  it  before.  Hie  pri- 
vate act  also  confirms  that  right  to  the  same  persons. 
There  is  then  an  existing  right  in  these  persons,  and  there 
is  a  dispute  as  to  that  right;  and  the  only  documents  which 
relate  to  the  property  in  question  are  in  the  possession  of 
the  present  corporation,  who  must  be  considered  as  holding 
them  for  the  benefit  of  both  parties.  The  case  of  The 
King  v.  The  Merchant  Tailors'  Company,  differs  very  much 
from  the  present,  as  in  that  case,  there  was  no  specific 
matter  in  dispute.  That  case  is  an  authority  likevrise  to 
shew  that  it  is  not  necessary  there  should  be  a  suit  pending 
between  the  parties.  Here,  also,  there  has  been  a  distinct 
application  for  inspection,  and  refiisal,  which  was  not  the 

se  there,  as  to  some  particular  ordinances  referred  to,  as 

which  the  Court  seemed  inclined  to  grant  the  appU- 

tion. 

He  was  here  stopped  by  the  Court 
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COLBBIDOB,  J.-In  making  this  rule  absolute,  it  must  not 
be  taken  that  I  decide  against  the  right  claimed  by  the 
present  coiporation.  I  jfind  that  there  is  a  certain  com- 
munity of  interest  between  the  parties ;  that  the  tide  deeds^ 
&C.,  are  the  same  as  to  the  subject  matter,  concerning 
which  there  is  a  dispute  between  the  parties.  One  party 
also  is  the  holder  of  these  title  deeds,  &C.9  and  I  think  that 
these  circumstances  are  sufficient,  in  the  present  case,  to 
authorize  the  Court  in  issumg  the  writ  of  mandamus. 


Rule  absolute. 


It  ii  not  ne- 
oenary,  on 
giving  notice 
to  move  for  the 
ditoharge  of  a 
debtor  under 
the  48  Geo.  3, 
c.  123,  to  leave 
a  copy  of  the 
afBdayit  made 
in  support  of 
the  a|4>lication. 


Wdlcox  V.  Lemon. 

A.LFRED  DOWLING  moved  for  the  discharge  of  the 
defendant  out  of  custody,  pursuant  to  the  48  Geo.  3,  c  123, 
he  having  remained  in  execution  twelve  successive  calendar 
months  for  a  debt  not  exceeding  20^  A  notice  of  the  ap- 
plication had  been  given  to  the  plaintiff,  according  to  the 
directions  of  1  R^.  Gen.,  H.  T.  2  Wm.  4,  s.  90  (a). 

72.  V.  Richards  appeared  to  shew  cause,  pursuant  to  the 
notice.  He  objected  that  a  copy  of  the  affidavit,  supporting 
the  application,  had  not  been  left  at  the  time  when  the  notice 
was  served,  or  at  any  other  time.  According  to  the  usual 
practice,  such  an  affidavit  ought  to  be  left. 

Coleridge,  J. —  (After  consulting  Master  Bunce). — I 
understand  that  it  is  customary  sometimes  to  leave  the  copy 
of  the  affidavit,  but  it  is  not  necessary ;  and,  therefore,  this 
rule  may  be  made  absolute. 

Rule  absolute. 


(a)  Ante,  vol.  1,  p.  195. 
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Egan  t7.  Rowley. 

PeTERSD  ORFF  applied  for  a  distrinffas  for  the  purpose  Wbere  a  rule 
Gt  proceeding  to  outlawry.     1  ne  motion  was  originally  made  on  one  day, 
on  Saturday,  but  the  Court  having  taken  time  to  consider,  Coun^Swn^ 
did  not  grant  the  rule  until  Tuesday.     The  question  was,  *!™®  *?  ?*'"" 
whether  the  rule  ought  to  be  drawn  up  as  of  Saturday  or  not  granted 

rp      ji      «  till  another, 

iuesday  .'*  it  must  be 

dated  as  of 
tbe  former  day. 

Ltttledale,  J. — (After  consulting  Mr.  HiU) — I  think  it 
ought  to  be  dated  as  of  the  day  on  which  the  motion  was 
made,  that  is,  as  of  Saturday ;  for,  the  delay  in  granting  the 
rule  must  be  considered  as  the  delay  of  the  Court. 

Rule  granted. 


Stkes  v.  M'Clise. 
Hoggins  applied  for  a  rule  for  the  costs  of  taxing  an  A  judge  •» 

CJiaxnDerB  nas 

attorney's  bill,  more  than  one-sixth  having  been  taxed  off.  jurisdiction  to 
The  motion  was  made  on  behalf  of  the  plaintiff  against  his  toraeytopwr^ 
attorney.     There  was  some  doubt  whether  the  application  *^®  *?^  °t 

•^  ^  ^  ^^  taxation,  where 

must  be  made  in  Court,  or  might  be  made  before  a  judge  more  than  one 

.    «        r  sixth  has  been 

at  cnambers.  taxed  off  bis 

bUl. 

CoLEREDOE,  J. — It  is  not  necessary  that  it  should  be  made 
in  Court;  it  would  be  better,  therefore,  that  the  applica- 
tion should  be  made  at  chambers. 


VOL.  vnL  L  D.  p.  c. 
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1839. 

Growcock  V.  Wauueb. 
(Before  the  Four  Judges.) 

m 

A  priioner  re-  JIN  this  case,  the  ofBcer  had  refused  to  issue  a  vmt  of  capiaa 
the  Insolvent  agaiDst  the  defendant,  who  was  an  insolvent^  and  at  that 
may  bTde^*^^  ^^^  ^  custody ;  and  application  being  made  to  Mr.  Justice 
tained  by  a       Idltledale  to  order  the  issue  of  the  writ,  his  lordship  desired 

wnt  of  capiaa»  .        .   .     _  .  *^ 

without  a         It  might  be  mentioned  to  the  four  judges. 

judge's  order, 
or  a  writ  of 

WiJ^^pre.  ^^^  ^^  ™^^^  *^^  *  ^^^  directing  the  officer  of  the 

^ously  issued.  CouTt  to  issuc  a  Writ  of  capias  against  the  defendant,  without 

where  the  ,  v  o 

officer  of  the  a  judge's  order,  and  without  a  writ  o£  sununons  being  pre* 
to  issue  thT  viously  issucd.  The  affidavit  stated  that  George  Waller  was 
w'^oJIder'^the  °*  ^^^'^  before  the  Insolvent  Debtors'  Court,  and  that  under  the 
Court  granted  provisions  of  the  act  for  the  reKef  of  Insolvent  Debtors,  he  had 
him  to  do  bo^  been  remanded  on  suspicion  of  having  fraudulently  made 

bglhepro!.**'  ^^^J  ^^  *  P*^  ^^  ^  property.  That  at  the  time  of  making 
visions  of  I  &  2  this  application,  he  was  in  custody  at  the  suit  of  a  friendly 
1. 1  &  3.  creditor ;  and  there  was  reason  to  apprehend,  that  by  the  con- 

nivance of  that  person,  he  would  frustrate  the  object  of  the 
other  creditors.  There  was  no  occasion  in  the  present  case 
for  a  judge's  order,  nor  was  it  necessary  that  a  writ  of  sum- 
mons should  be  issued,  according  to  the  provisions  of  the  re- 
cent enactment  (a).  The  act  for  abolishing  arrest  on  mesne 
process  did  not  apply  to  cases  like  the  present,  where  a 
party  had  been  remanded  by  an  order  of  the  Insolvent 
Debtc^rs'  Court  for  a  suspected  fraud.  It  provided  (6)  "  That 
in  all  cases  where  it  shall  have  been  adjudged  that  any  such 
prisoner  shall  be  so  discharged,  and  so  entided  as  aforesaid 
at  some  friture  period,  such  prisoner  shall  be  subject  and 
liable  to  be  detained  in  prison,  and  to  be  arrested  and 
charged  in  custody,  at  the  suit  of  any  one  or  more  of  his  or 
her  creditors,  with  respect  to  whom  it  shall  have  been  so  ad- 

(a)  1  &  2  Vict.  c.  110,  8.  1  &  2.  C^)  B.  85. 
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judged,  at  any  time  before  such  period  shall  have  arrived,  in        1839. 
the  same  manner  as  he  would  have  been  subject  and  liable     growcock 

thereto,  if  this  act  had  not  passed."     So  that  as  regards  the  «• 

.  Waller. 

defendant,  things  remain  in  the  same  state  as  if  this  act  had 

not  passed,  there  being  an  express  provision  for  that  purpose. 

LoBD  Denman,  C.  J. — ^There  is  a  case  lately  decided  on 
this  point  in  the  Court  of  Exchequer. 

Batt, — ^That  is  the  case  of  Tumor  v.  DameU  (a),  which 
decides  that  the  1st  and  2nd  sections  do  not  apply  to  the 
creditors  of  an  insolvent  under  circimistances  like  the  pre- 
sent, but  leaves  a  remanded  insolvent  in  the  same  situation 
as  onder  the  old  law  (ft) ;  and  it  follows,  as  observed  in  that 
caae  by  Mr.  Baron  Parkey  that  no  judge's  order  or  writ  of 
summons  is  requisite.  The  85th  section  of  the  last  act  of 
Parliament  particularly  recognizes  the  exception  contained 
in  section  55  of  the  7  Geo.  4,  c.  57,  and  is  a  re-en- 
actment of  the  provision  made  by  it  The  officer  has 
refused  to  issue  the  writ  of  capias  till  an  order  has  been 
obtained  for  that  purpose. 

Feb  Cubiam. — We  think  that  in  this  case  a  rule  should 
be  granted.  The  case  of  Tumor  v.  Damelly  which  has  been 
mentioned,  is  in  point,  and  you  may  have  the  rule. 

Rule  granted, 
(a)  JbiU,  vol  1,  p.  346.  if)  7  Geo.  4,  c.  67>  •*  5ft. 
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1839. 


Stockdale  v.  Hansard. 

The  Court  will  J^ENNEDY  moved  foranilc  to  shew  cause  why  the 
stance  of  the'    execution  of  the  writ  of  inquiry  in  this  action  should  not  be 

«^mioJ!'o?a  s^y^^  "^^^  ^^  C^^  ^hoxM  make  further  order.  The 
writ  of  inquiry,  application  was  on  behalf  of  the  sheriff  of  Middlesex.     It 

on  a  judgment 

by  default  in  an  was  admitted  that  no  exact  precedent  could  be  found. 

action  for  a 
libel,  on  the 

S^Ho  **of  LiTTLEDALE,  J. — I  ncvcr  heard  of  the  Court  interfering 

Commons  has    at  the  instance  of  a  person,  imless  he  is  a  suitor  of  some 

voted  tu6  libel 

tobeaprivi-  kind  or  other;  a  plaintiff  or  defendant  may  apply;  but  I 
t^n  and  that"  ^^  ^^*  know  what  authority  the  Court  has  upon  an  appli- 
all  persons        cation  by  one  of  the  officers  of  the  Court     The  plaintiff  is 

concerned  m  •'  ^ 

bringing  any     to  do  as  he  pleascs.   What  right  has  the  Court  to  stop  him  ? 

action  m  re- 
spect of  such 

are  ffuUty*of  Kennedy. — It  was  very  true  that  the  sheriff  was  an  officer 

a  breach  of  the   of  this  Court,  and  therefore  he  came  before  the  Court  humbly 

priTileffes  of  '' 

that  a>use.       and  respectfully.    But  the  sheriff  was  not  only  an  officer  of 

this  Court,  but  a  person  entrusted  with  multifarious  duties, 
standing  in  a  varieiy  of  relations  to  different  parts  of  the 
community.  The  ministerial  ftmctions  which  he  discharged  as 
an  officer  of  this  Court,  were  perhaps  not  the  most  important 
part  of  his  official  duties.  He  was  a  servant  of  the  Queen. 
He  was  a  preserver  of  the  Queen's  peace ;  the  custody  of  the 
county  was  committed  to  him  by  letters  patent  from  the 
crown ;  and  in  that  character  he  was  invested  with  very  great 
powers.  It  was  not  clear,  that  in  this  very  case  he  might 
not  be  called  upon  to  exercise  those  powers  in  a  most  ex- 
traordinary manner.  It  might  possibly  happen  that  the 
sheriff  might  have  to  exercise  a  judgment  between  conflicting 
duties.  The  sheriff  was  also  an  officer  of  the  House  of 
Commons.  He  was  the  person  to  whom  the  Speaker  issued 
his  writ  when  a  vacancy  occurred  during  the  session.  He 
was  the  returning  officer  of  the  House ;   and,  before  the 
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Refonn  Bill  passed,  the  most  arduous  duties  devolved  upon         1839. 
the  sheriflF  as  judge  of  the  qualifications  of  electors.     In  that     Z7^    ^ 
capaci^  he  had  still  many  duties  to  discharge,  and  was  «• 

amenable  to  the  jurisdiction  of  the  House  of  Commons. 
Such  being  the  general  functions  of  his  office,  the  present 
sheriff  found  himself  placed  in  a  very  perilous  situation,  as 
would  appear  to  the  Court  by  the  facts  stated  in  the  affidavit 
of  Thomas  France,  under-sheriff  of  the  coimty  of  Middlesex. 
It  stated  "  that  on  the  4th  of  November,  1839,  Mr.  Howard, 
the  plaintiff's  attorney,  caused  a  writ  of  inquiry  to  be  issued 
out  of  the  Court  of  Queen's  Bench,  which  was  on  the 
same  day  lodged  at  the  office  of  the  sheriff  of  Middlesex, 
indorsed  to  be  executed  on  the  12th  day  of  November 
instant ;  and  which  commanded  the  sheriff  **  that  by  the 
oath  of  twelve  good  and  lawfiil  men  of  his  bailiwick  he 
should  inquire  what  damages  the   plaintiff  had  sustained 
by  means  of  the  defendant  having,  on  the  20th  day  of 
June  1839,  published,  and  caused  to  be  published,  of  and 
concerning    the   plaintiff,   in   his  trade   of    a  bookseller, 
certain  libels  in  the  said  writ  particularly  mentioned  and 
set  forth,  with  intent  maliciously  to  defiune  and  injure  the 
plaintiff  in  his  said  trade  of  a   bookseUer."      That  the 
damages  were  laid    by  the  plaintiff  at  50,000^      That 
the  action,  in  which  this  writ  of  inquiry  had  been  issued, 
was  broii^ht    to  recover  damages  for  an  alleged    libel, 
eontaiiied  in  a  certain  letter  or  document,  which  in  the 
month  of  July,  1836,  was  sent  to  the  Right  Honourable 
Lord  John  Russell,  by  William  Crawford  and  Whitworth 
Russell,  inspectors  of  prisons  appointed  in  pursuance  of 
an  act  of  Parliament  passed  in  the  fifth  year  of  the  reign 
of  ^^^lliam  the   Fourth,  entitled  "  An  Act  for  effecting 
greater  uniformity  of  practice  in  the  government  of  the 
leveral  prisons  in  England  and  Wales,  and  for  appoint- 
ing inspectors  of  prisons  in  Great   Britaui,"  which  said 
letter  or  document  was  a  reply  of  the  said  inspectors  of 
prisons  to  a  certain  report,  made  by  a  committee  of  the 
Ctoort  of  Aldermen  of  the  City  of  I^ndon  to  that  Court, 
ipon  a  certain  report  of  the  said  inspectors  in  relation 
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1839.        to  the  gaol  of  Newgate;   and  which  in  July  1836  was 

tr"'^^^"'"'     laid  before  the  House  of  Commons,  who  ordered  it  to  be 
Stockdale  ^  ' 

9.  printed.      That  the    defendants  in    this  case   were   the 

printers  of  the  House  of   Commons,  and   were  ordered 
and  employed  by  the   House    to  print  and    publish  the 
said  reply  of  the  said  inspectors ;  and  that  this  was  the 
publication  which  was    now  complained  of  as    a  libel, 
and  in  respect  of  which  the  present  action  was  brought. 
That   on  the    30th    day   of  May    1837,   the   House    of 
Commons  passed  two  resolutions :  first,  **  That  the  power 
of  publishing  such  of  its  reports,  votes,  and  proceedings 
as  it  shall   deem    necessary   or   conducive  to  the  public 
interest  is  an  essential  incident  to  the  constitutional  func- 
tions of  ParUament,  more  especially  of  this  House  as  the 
representative  portion  of  it"      Secondly;  "That  by  the 
law  and  privilege  of  Parliament  this  House  has  the  sole 
and  exclusive  jurisdiction  to  determine  upon  the  existence 
and  extent  of  its  privileges,  and  that  the   institution  or 
prosecution  of  any  action,  suit,  or  other  proceeding  for  the 
purpose  of  bringing  them  into  discussion  or  decision  before 
any  Court  or  tribunal  elsewhere  than  in  Parliament,  is  a 
high  breach  of  such  privilege,  and  renders  all  parties  con- 
cerned therein  amenable  to  its  just  displeasure  and  the 
punishment  consequent    thereon."     That   an  action  was 
brought   by  the  present  plaintiff  against  the  present  de- 
fendant, to  recover  damages  for  the  pubUcation  of  a  hbel 
said  to  be  contained  in  the  said  reply  of  the  said  inspectors 
of  prisons,  in  which  action  judgment  was  given  by  tins 
honourable  Court  for  the  plaintiff  in  Trinity  Term  last, 
and  that  a  writ  of  inquiry  in  the  said  last-mentioned  action 
was  executed  by  the  sheriff  of  Middlesex  on  the  13th  day  of 
June  last,  whereupon  the  plaintiff  recovered  100&  damages. 
That  after  the  said  judgment  was  given,  (that  is  to  say)  on 
the  17th  day  of  June  last,  the  House  of  Commons  passed 
the   two   following  resolutions   in  relation  thereto:   First, 
*^  That  it  is  the  opinion  of  this  House,  that  under  the  special 
circumstances  of  the  case  of  Stockdale  v.  Hansard,  it  is  not 
expedient  to  adopt   any  proceedings  for  the    purpose  of 
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Staying  the  execution  of  the  judgment;"  Secondly,  "  That        1839. 
fills  House,  considering  the  power  of  publishing  such  of    ^^^^J^^^J^ 
the  reports,  votes,  and  proceedings,  as  it  shall  deem  neees-  «• 

suy  or  conducive  to  the  public  interests,  an  essential  in- 
cident to  its  constitutional  functions,  will  enter  into  the 
CQnsideration  of  such  measures  as  it  may  be  advisable  to 
take  in  consequence  of  the  recent  judgment  of  the  Court 
of  Queen's  Bench,  for  the  maintenance  and  protection  of 
that  power,  so  soon  as  the  committee  shall  have  made  that 
fiill  and  complete  report  in  this  important  matter,  which 
they  have  declared  it  to  be  their  intention  to  make  in  the 
commencement  of  their  second  report"  That  in  the  month 
of  July  last  a  petition  was  presented  by  the  above-named 
defendants  to  the  House  of  Commons,  in  which  they  stated 
Aat  they  had  received  notice  from  a  certain  person  named 
Charles  Shaw,  acting  as  attorney  for  a  Mr.  Polack,  that  he 
should  proceed  against  them  in  anactionat  law  for  printing 
and  publishing  the  report  of  a  Committee  of  the  said  House, 
which  said  report  contained  minutes  of  evidence  taken 
before  a  Selec^t  Committee  of  the  House  of  Lords  ap- 
pointed to  inquire  into  the  state  of  the  Island  of  New 
Zealand,  and  which  said  report  was  alleged  to  contain  a 
false,  scandalous,  and  malicious  libel  against  the  character 
of  Mr.  Polack,  and  that  the  above-named  defendants  had 
printed  and  published  the  same  by  the  order  and  under 
authority  of  the  House  of  Commons;  and  thereupon,  on 
the  1st  day  of  August  last,  the  House  passed  and  declared 
the  two  resolutions  following ;  first : — 

**That  Messrs.  Hansard,  in  printing  and  publishing  a 
report  and  minutes  of  evidence  on  the  present  state  of  the 
Islands  of  New  Zealand,  communicated  by  the  House  cf 
Lords  to  this  House  on  the  7th  of  August,  1838,  acted 
onder  the  orders  of  this  House,  and  that  to  bring  or  assbt 
in  bringing  any  action  against  them  for  such  publication, 
wmild  be  a  breach  of  the  privileges  of  this  House." 
Secondly,    **  That   Messrs.    Hansard  be  directed   not  to 

4 

answer  the  letter  of  Charles  Shaw,   mentioned  in  their 
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V, 

Hanbabd. 


1839.        petition,  and  not  to  take  any  step  towards  defending  the 
g^^jj^LE     ^^^^  with  which  they  are  threatened  in  the  said  letter." 
That  on  the  5th  day  of  this  November  deponent  was  served 
with  the  following  notice  in  relation  to  the  present  action. 

Sib, — The  defendants  herein  having  received  notice,  that  a 
writ  of  inquiiy  of  damages  in  this  case  will  be  executed  on 
Tuesday,  the  12  th  of  November  instant,  we  deem  it  right 
on  behalf  of  Messrs.  Hansard  to  give  you  notice,  that  this 
action  is  brought  for  the  alleged  publication  of  certain  papers 
by  order  or  under  the  authority  of  the  House  of  Commons, 
of  whose  resolutions  in  relation  to  publications  by  its  au* 
thority  we  send  you  copies  on  the  other  side ;  and  we  at 
the  same  time  warn  you,  that  in  the  event  of  your  being  a 
party  to  any  proceedings  relating  to  the  execution  of  tiie 
above  writ  of  inquiry,  your  conduct  in  that  respect  will  be 
represented  in  due  manner  to  the  House  of  Commons,  and 
that  you  will  become  amenable  to  its  authority  as  expressed 
in  the  said  resolutions. 

We  are.  Sir, 

Your  very  obedient  Servants, 
Parkes  and  Preston, 
Solicitors  to  Messrs.  Hansard. 
Thomas  France,  Esq. 
Under-sheriff  of  die  county  of  Middlesex. 

That  to  the  said  notice  was  annexed  a  copy  of  the  said 
several  resolutions  of  the  House  of  Commons  of  die  30th 
day  of  May,  1837,  and  of  the  1st  of  August,  1839.  That 
the  present  action  was  anotiier  and  a  different  action  from 
the  said  action  in  which  judgment  was  given  by  this  Court 
in  Trinity  Term ;  but  that  deponent  ^verily  believed,  that 
the  cause  of  the  present  action,  and  the  subject  matter 
thereof  and  the  parties  thereto  respectively,  were  the  same 
as  they  were  in  the  said  previous  action.  That  deponent 
had  good  reason  to  believe  and  apprehend,  that  if  the 
sheriff,  or  his  under-sheriff,  or  any  of  his  deputies  pro- 
ceeded to  execute  the  writ  of  inquiry,  or  take  any  steps  or 
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measures  in  relation  thereto,  he  and  they,  and  all  his  and        1839. 

their  bailifls,  officers,  and  other  persons  actiiur  in  his  or     ^     "^      ' 

*  ^^    ^  ^        Stockdale 

their  assistance  in  that  behalf,  would  incur  the  serious  dis-  _  o. 
pleasure  of  the  House  of  Commons,  and  would  by  reason 
thereof  be  exposed  to  great  and  manifold  perils  to  their 
persons  and  properly.  That  the  present  application  was 
founded  on  the  matters  contained  in  the  affidavit,  and  was 
made  on  behalf  of  the  sheriff  and  his  deputies,  and  for  his 
and  their  protection  only,  and  without  collusion  with  the 
plaintiff,  or  with  the  defendants,  or  with  any  other  person 
whomsoever."  What  was  the  sheriff  to  do  ?  If  he  executed 
the  writ,  he  was  menaced  from  one  quarter.  If  he  &iled 
to  execute  it,  he  would  be  attached  by  this  Court  for  not 
obeying  its  orders.  If  attached,  he  must  go  to  prison.  In 
order  to  be  released,  it  appeared  that  he  must  pay  the 
whole  amount  of  the  damages  laid  in  the  declaration,  which 
in  this  case  was  50,000i  He  cited  Heppel  v.  King  (a), 
and  Fawlds  v.  Mackintosh  {b)^  unless  the  reUef  now  prayed 
for  by  the  sheriff  was  afforded  him,  this  would  be  the  result 
as  often  as  Stockdale  brought  an  action  in  respect  of 
publishing  this  KbeL  On  the  other  hand,  if  the  House 
of  Commons  directed  their  mandate  to  the  sheriff,  com- 
manding him  not  to  obey  the  writ  of  this  Court,  in  what  a 
situation  would  the  sheriff  then  be  placed  ?  the  House  would 
then  be  brought  into  direct  collision  with  this  Court  and 
its  <^cers.  To  whom  was  the  sheriff  to  render  obedience  ? 
If  the  sheriff  disobeyed  the  mandate  of  the  House  of  Com- 
mons, and  was  voted  by  that  House  to  have  been  guilty  of 
a  contempt  by  such  disobedience,  and  he  was  committed 
for  such  contempt,  the  question  would  then  arise,  how  the 
sheriff  could  obtain  his  release  from  the  custody  for  the 
contempt  ?  This  Court  would  have  no  power  to  discharge 
him.  First,  if  the  Speaker's  warrant  of  conunittal  stated  the 
lature  of  the  contempt,  it  could  not  be  inquired  into  by  this 
Court :  Secondly,  on  a  return  to  a  habeas  corpus,  it  was  suf- 

(o)  7  T.  R.  370.  (6)  1  H.  Bl.  233. 
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ficient  to  all^e  a  committal  for  contempt  generally,  without 

specifying  the  cause.     In  neither  case  could  the  judgment  of 

«•  parhament  be  impeached  or  questioned  in  a  Court  of  law. 

Hansabo.  ,     , 

It  would  be  strange  if  it  was  otherwise ;  when  the  same 
jurisdiction,  to  judge  of  its  own  contempts,  was  exercised  by 
every  Court  in  Westminster  HalL  He  cited  the  following 
cases,  Capt  Streatet^s  (a) ;  Lard  Shaftesbury^s  (b) ;  Regina 
V.  Paty{c)\  Murray*s  case(d)i  Btms  Crosby^s{e);  Rex 
Y,  Flower  {f);  Burdett  v.  Abbot  (g);  Hobhouse^s  c(ue(h); 
Stockdale  v.  Hansard  (i).  It  appeared,  from  the  above  de- 
cisions, that  both  Houses  have  a  general  power  to  imprison 
for  contempt,  whether  the  offence  has  been  committed  in 
&cie  curias  or  not ;  that  their  declaration  of  the  offence  is 
in  the  nature  of  a  judgment,  and  their  sentence  an  ex* 
ecution,  from  which  there  can  be  no  appeal  to  this  or  to  any 
other  Court 

The  only  resource  left  to  the  sheriff  was,  to  apply  to  this 
Court  for  the  exercise  of  its  equitable  jurisdiction  in  his 
&vour.  Previous  to  the  passing  of  the  Interpleader  Act, 
the  1  &  2  Wm.  4,  c  58,  s.  6,  the  Court  was  in  the  habit  of 
affording  relief  to  the  sheriff  when  he  was  harassed  by  con- 
flicting claims,  and  the  time  for  executing  the  ¥nrit  was 
continually  enlarged.  He  referred  to  Raines  v.  Nelson  (k) ; 
Shato  V.  Tunbridge{l)y  McOeorge  y.  Birch  (m);  King  v. 
Bridges  (n) ;  Ledbury  v.  Smith  (o) ;  Beavan  v.  Dawson  (j>) ; 
Thurston  v.  Thurston  (q) ;  Babne  v.  Hutton  (r).  It  might 
be  said,  that  this  was  an  apphcation  made  by  the  sheriff, 
quia  tunet  So  it  was,  but  the  material  questions  were, 
whether  he  had  not  reasonable  cause  for  fear,  and  whether 

(fl)  6  St.Tr.  366  (it)  2W.  Bl.  1181. 

{h)  6  St.  Tr.  1270.  W  2  W.  Bl.  1064. 

(c)  2  Ld.  Ray.  1 105.  (m)  4  Taunt.  385. 

(ff  )  1  Wils.  299.  (n)  7  Taunt.  294. 

(e)  3  Wils.  18S.  (o)  1  Chit.  294. 

(/)  8  T.  R.  314.  (p)  6  Bing.  566. 

{g)  14  East,  1 ;  5  Dow,  165.  {q)  1  Taunt.  120. 

(A)  3  B.  &  Aid.  420.  (r)  1  Cr.  &  Mee.  262. 
(t)  9  Ad.  &  El.  1. 
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the  evil  to  be  apprehended  was  not  a  serious  one  ?  In  the 
case  of  Babne  v.  Hutton^  which  decided,  that  the  sheriff  is 
liaUe  in  trover  at  the  suit  of  the  assignees,  if  he  had  seised 
goods  after  a  secret  act  of  bankruptcy,  Mr.  Justice  Patteton 
said,  that  if  the  sheriff  had  reason  to  suspect  that  an  act  of 
bankruptcy  bad  been  committed  by  the  debtor,  he  might 
apply  to  the  Court  for  protection  for  two  months.  By  the 
Slst  section  of  the  6  Geo.  4,  c.  16,  an  execution,  levied 
after  a  secret  act  of  bankruptcy,  is  valid  against  the  assignees, 
if  the  fiat  is  not  issued  vrithin  two  months  afterwards.  The 
Court  then  in  such  a  case  would  stay  the  return  of  the  vnrit 
br  two  months,  if  the  sheriff  had  good  ground  to  expect 
that  a  fiat  in  bankruptcy  would  be  issued.  About  two  years 
ago  a  rule  was  obtained  for  this  purpose,  which  was 
afterwards  made  absolute,  on  the  authority  of  Bahne  v.  Hut-- 
ton.  It  was  in  this  Court  (a),  but  is  not  reported  The 
notice,  served  on  the  sheriff  by  the  agents  of  the  House  of 
Commons,  was  in  the  nature  of  an  injunction.  There  was 
BO  caae,  where  a  court  of  law  had  stayed  its  own  proceedings 
QD  account  of  an  injunction  firom  a  court  of  equity.  In 
Rex  V.  The  Sheriff'  of  Middlesex  {b\  it  appeared,  that 
the  proceedings  in  a  cause  as  far  as  the  sheriff  was  con- 
oemed^  were  not  affected  by  an  injunction.  But  there,  the 
party  alone  had  been  forbidden  to  proceed ;  and  the  sheriff 
had  made  no  application  for  delay;  therefore  he  was 
clearly  in  contempt,  for  not  executing  the  process  of  the 
Court  in  the  regular  manner.  Here,  the  sheriff  had  been 
direcdy  menaced,  and  he  applied  in  time.     Besides,  it  was 


1839. 


SltlCKDALE 
V. 

Hansard. 


(a)  Hie  name  of  the  case  has 

not  heen  obtained,  but  the  facts 

were  these:  The  sheriffhad  seized 

the  goods  of  a  tradesman  under 

a  fieri  facias.     He  then  received 

otice  that  the   defendant  had 

immitted  an  act  of  bankruptcy, 

id  that  a  docket  had  been  struck. 

here  being  no  legal  claimant  of 

le  goods  in  existence,  the  sheriff 


was  unable  to  obtain  an  inter- 
pleader  rule;  and  therefore  ap- 
plied for  an  enlargement  of  the 
time  to  return  the  writ.  Swann 
shewed  cause  against  the  rule ; 
Keimedy  obtained  it.  See  Is€utc  y. 
Spilsbury,  2  DowL  Bently  y.  Hook, 
ibid. 

ib)  Ante,  yol.  1,  p.  53. 
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1839,  ^Qi  usual  for  the  Court  of  Chancery  to  interfere  with 
Stockdale  ^^^  oflScers  of  this  Court  The  party  and  his  agents  only 
Hamsa&d  ^^^  restrained  from  going  on ;  and  this  was  found  suffi- 
cient in  practice ;  for  the  parties  never  thought'of  ruling  the 
sheriff  to  return  writs,  or  take  any  other  step,  after  notice  of 
an  injunction.  The  purpose  for  which  the  Court  of  Chancery 
interfered  was  altogether  different  from  that  of  the  House  of 
Commons.  The  decree  of  the  former  was  granted,  in  the 
first  instance,  on  accoimt  of  an  equity  of  the  plaintiff,  and 
not  for  any  contempt  of  itself;  whereas  the  House  of  Com- 
mons maintained,  that  the  whole  proceeding,  from  beginning 
to  end,  was  a  violation  of  their  privileges,  and  that  all  persons 
concerned  in  it  were  guilty  of  a  contempt  of  parliament. 
It  might  be  far  better,  if  the  Court  took  this  business  into 
its  own  hands.  The  object  of  a  writ  of  inquiry  was  only  to 
inform  the  conscience  of  the  Court ;  and,  though  it  was  the 
practice  to  send  it  to  the  sheriff,  the  judges  might  execute  it 
themselves,  if  they  pleased  He  cited  Hewit  v.  ManteU  (o), 
and  Bruce  v.  Rawlins  (6).  He  trusted  that  in  some  way  or 
other,  effectual  relief  would  be  afforded  to  the  sheriff. 

LiTTLEDALE,  J. — ^I  think  in  this  case  there  is  not  a  suffi- 
cient ground  for  the  Court  to  interfere,  and  there  must  be 
no  rule. 

Rule  refrised 

(a)  2  WUs.  372.  (i)  3  Wils.  61. 
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1839. 

The  Queen  v.  Brownlow. 
(Before  the  Four  Judge**) 

In  this  case,  a  rule  had  been  obtained,  calling  on  William  The  inquisition 
Baker,  one  of  the  Coroners  for  the  County  of  Middlesex,  jJiryo^htto 
to  shew  cause  why  an  inquisition  taken  before  him,  on  the  P^*"*  out  the 

•^  *  '  precise  time 

body  of  Andrew  Brown,  should  not  be  quashed  at  which  the 

The  inquisition  stated,  that  ^^  on  the   14th  day  of  June,  pened  that 

1838,  &C.5  the  said  A*  B.,  being  on  board  a  certain  steam  ^^j^  ^^^^ 

boat,  called  the  Victoria^  which  was  then  and  there  floatinir,  deceased,  and 

.  .        .  also  the  precise 

and  being  navigated  on  the  waters  of  a  certain  river,  called  time  at  which 
the  river  Thames,  it  so  happened  that  accidentally,  casually,  piaoe. 
and  by  misfortune,  a  certain  boiler,  containing  water,  and  ^WclTfi^  the 
then  and  there  forming  part  of  a  certain  steam  engine,  in  deceased  f«-^^ 
and  on  board  the  said  steam  boat,  and  attached  thereto,  do  not  supply 
and  which  said  boiler  was  then  and  there  used  and  em-  ^orSs^^^tLn 
ployed  in  the  working  of  the  said  steam  engine,  for  the  ^{!lff*^i^ » 
purpose  of  propelling  the  said  steam  boat  in  and  along  the   For  such  de- 
said  river,  and  was  then  and  there  heated  by  means  of  a  quisition  in  the 
fire,  then  and  there  also  forming  part  of  the  said  steam  ^'j^'^^hed  on 
engine,  in  the  said  steam  boat,  burst,  and  exploded,  and  motion. 

jSnvorCy  It  is 

became  dirupt  and  broken,  whereby  and  by  means  whereof,  sufficient  that 

a  large  quantity,  to  wit,  ten  gallons  of  the  boiling  and  scald-  the  ^kquLition 

ing  water  and  steam,  then  and  there  being  within  the  cavity  i^^^^^T^'^ 

of  the  said  boiler ;  and  a  large  quantity,  to  wit,  half  a  bushel  write  their 

-.  .         .  o     J.  ./       ^  ^      names,  if  their 

of  hot  and  burning  cinders  and  coals,  forming  part  of  the  said  names  have 
fire,  the  said  boiling  and  scalding  water  and  steam,  and  the  atfuli'^the 
said  dnders  and  coals,  beinir  then  and  there  used  and  employed  !^y.  ^f}^^ 

^   ,  ,  inquisition. 

in  the  working  of  the  said  steam  engine,  accidentally, 
casually,  and  by  misfortime,  were  cast,  thrown,  and  came 
rom  and  out  of  the  said  boiler  and  steam  engine,  with  great 
brce  and  violence,  to,  upon,  and  against  the  &ce,  head,  &c. 
>f  the  said  A.  B.,  whereby  he,  the  said  A.  B.  then  and  there 
received  upon  his  face,  &c.,  one  mortal  shock  and  con- 
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1839.        cussion,  and  divers  mortal  scalds  and  bums,  and  thereby 
The  Queen    '^®^^*™®  mortally  shocken^  scalded,  and  burned,  of  which 

^'  said  mortal  shock  and  concussion,  and  of  which  said  mortal 

Beownlow. 

scalds  and  bums,  he,  the  said  A.  B.,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  instantly  died,  and  so  the  jurors 
aforesaid,  Sec."  The  jurors  fiuther  found  by  this  inquisi- 
tion that  the  steam  engine  and  boiler,  were  moving  to  the 
death  of  the  deceased,  and  were  of  the  value  of  1500Z1 

The  Attorney  General^  Sir  F.  Pollock^  and  Wightman 
now  shewed  cause.  Certain  preliminary  objections  stated 
in  the  affidavit  were  understood  to  be  abandoned,  but  a 
great  variety  of  points  remained,  though  it  did  not  appear 
on  which  it  was  intended  to  rely ;  and  the  Court  called  on 
Sir  WiUiam  FoUet,  to  state  what  were  the  objections. 

Sir  W.  FoUett  and  Piatt. — There, are  several  objections 
to  this  finding  of  the  jury.  First,  that  the  deodand  of 
1500iL  is  levied  on  the  steam  engine ;  it  should  have  been 
on  the  boiler  only*  Second ;  it  does  not  specially  mention 
die  time  when  the  death  happened.  Third ;  the  christian 
names  of  the  jurors  who  signed  the  inquistion  were  not 
written  in  full,  but  only  by  their  initials. 

The  Attorney  General,  Sir  F.  PoUock,  and  JFightnuin, — 
It  appears  that  upon  this  inquisition  there  is  one  of  the  jury 
who  signs  his  name  ^^  P.  McDonald."  Nothing  appears  to 
shew  that  this  is  not  his  name ;  but  no  law  requires  the 
christian  name  to  be  signed  at  length.  In  many  cases, 
those  who  cannot  write  at  all  are  summoned  upon  inquests, 
and  a  signing  by  their  mark  is  a  sufficient  signing  in  point 
of  form  and  substance.  Reliance  is  placed,  by  the  other 
side,  on  the  case  of  H.  v.  Evett(a%  in  which  it  was  omitted 
to  state  the  place  where  the  death  happened,  or  where  the 
body  was  found ;  and  the  names  of  the  jury  were  not  in- 

(a)  6  B.  &  C.  247    9  Dowl.  &  Ryl.  237 ;  A.  v.  Bennett,  6  C.  &  P.  170. 
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aeited  in  the  body  of  the  inquisition ;  here,  they  aie.    In 
that  case,  the  proper  course  was  taken,  there  was  a  demurrer ; 
and  that  is  the  course  which  ouffht  to  have  been  taken  in     ^     ^'^ 
this  case.     The  inquisition  was  then  properly  before  the 
Court,  as  a  Court  of  Error ;  but  here,  the  Court  is  called 
OD  at  once  to  quash  the  inquisition.     R.  v.  Evett  was  aigued 
on  demurrer,  and  for  the  various  vices  appearing  on  the 
inquisition,  it  was  quashed;  and  it  expressly  appears  in  the 
leport,  that  the  names  of  the  jurors  were  not  set  out  in  the 
body  of  the  inquisition ;  here,  they  are  all  set  out  (a).     It 
must  be  contended,  in  support  of  this  rule,  that  a  juror, 
upon  a  coroner's  inquisition,  must  sign  his  name  as  he  never 
does  on  any  other  occasion,  or  that  .signing  it  at  any  time 
by  the  mere  initials,  will  not,  in  any  case,  be  held  a  sufficient 
signing ;  whereas,  the  Courts  have  held  that  in  signing  his 
name  to  any  deed  or  document,  the  signature  is  sufficient, 
if  in  the  manner  that  he  usually  signs  his  name.     As  to  the 
time,  the  allegation  is  sufficiently  exact      It  states  par- 
ticolaily  all  the  circumstances  required  by  law,  as  to  the 
day,  the  time,  and  the  place  of  the  accident,  and  then  con- 
cludes ''  of  which  said  mortal  scalds  and  bums,  he,  the  said 
Andrew  Brown,  at  the  parish  aforesaid,  in  the  county  afore- 
said, instantly  died,"  &c.     The  reason  why  the  time  of  the 
death  was  required  to  be  stated  with  particularity  is  given 
in  Hawkin^s  Pleas  of  the  Crotpn  (6),  and  is  this,  ^'  that  it 
may  appear  that  the  party  died  within  the  year  and  day 
after  the  stroke ;  in  which  case  only,  the  law  intends  that 
the  death  was  occasioned  by  it."    This  finding  of  the  jury, 
therefore,  is  clearly  good,  since  it  distinctly  shews  that  the 
death  of  the  par^  did  happen  within  the  year  and  day. 
Hie  case  of  Taylor  v.  Welsted  (c),  shews  that  time  and  place 
m  sufficiently  averred  in  trespass,  if  the  allegation  is  coupled 
'Conjunctively  with  a  pricnr  all^ation,  containing  the  words 
dien  and  there ;"  and  by  that  rule  of  construction,  the 


(a)  And  bm  R.  v.  Dmid  Bowm,       (b)  Book  2,  c.  2S,  s.  88. 
Car.  &  P.  602.  (c)  Cro.  Jac.  443. 
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time  of  the  explosion  and  of  the  death  are  both  clearly  set 
out  As  to  the  third  objection,  that  the  boiler  alone  is 
forfeited,  and  that  the  finding  of  the  jury  is  incorrect, 
because  it  makes  the  engine  also  to  be  forfeited,  the  law  is 
precise  and  clear,  and  any  thing  moving  to  the  death, 
'^  movens  ad  mortem"  is  the  subject  of  the  deodand ;  and 
here,  the  jury  have  expressly  found  that  the  boiler  and 
engine — of  which  the  boiler  is  but  a  part — used  in  pro- 
pelling the  steam  vessel  on  the  water,  were  the  cause  of 
the  death. 

Sir  W.  FoUetty  Piatt,  and  KeUgf  in  support  of  the  rule. 
The  application  is  only  to  quash  the  inquisition,  and  that 
is  the  usual  practice.  If  there  is  any  defect,  the  inquisition 
is  moved  into  this  Court  In  the  case  of  IL  v.  Evett{a\ 
and  in  every  other  case  where  the  inquisition  has  been 
quashed,  the  proceedings  have  been  in  a  form  similar  to 
the  present  The  finding  of  the  jury,  as  upon  this  inqui- 
sition, is  vague  and  indefinite,  and  deficient  in  that  accuracy 
and  precision  which  the  law  requires.  They  find  that  a  cer- 
tain person  is  on  a  certain  steam  boat,  that  the  boiler  bursts, 
and  causes  the  death  of  that  person ;  there  they  find  that 
the  death  is  caused  by  the  steam  engine  and  the  boiler.  In 
Haters  Pleas  of  the  Crown  (6),  the  law  of  deodands  is  hid 
down,  and  the  distinction  shewn  between  a  thing  in  motion 
and  a  thing  quiescent  It  is  clear,  that  the  boiler  by  the 
explosion  by  which  the  death  was  occasioned,  was  the  only 
thing  that  ought  to  be  forfeited,  as  moving  to  the  death. 
To  contend  that  the  engine  is  forfeited,  because  its  re- 
sistance occasioned  the  boiler  to  move,  would  be  to  make 
the  boat  itself  a  deodand,  on  the  same  principle  as  a  thing 
that  was  remotely  movens  ad  mortem.  This  inquisition  is 
bad  beyond  all  question,  on  technical  grounds,  because 
it  does  not  set  out  the  time  of  the  death;  the  rules  are  the 
same  with  regard  to  coroner's  inquisitions  and  indictments 

(a)  6  B.  &  C.  247  ;  9  Dowl.  &  Ryl.  237.      (6)  Vol.  1,  p.  422, 423,  c.  32* 


V. 
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there  must  be  mentioned  a  precise  day  and  place  of  the        1839. 
death,  and  it  may  be  by  mentioning  the  name  of  the  day    ^^^  Quebn 
or  by  "  then  and  there/*    In  a  late  case,  cited  in  Jervis  on 
Coroners  (a),  the  inquisition  was  quashed,  because  it  did 
not  allege  where  the  party  died,  and  there  is  no  authority 
to  be  found  in  law,  that  such  a  precise  day  and  time  can 
at  idi  be  dispensed  with.  In  Hawkin's  Pleas  of  the  Crown  (6), 
it  is  laid  down  that  no  indictment  whatsoever  can  be  good 
without  precisely  shewing  a  certain  year  and  day  to  the 
material  fiurt,  alleged  in  it     Also  it  hath  been  adjudged, 
that  a  sheriff's  return  of  a  rescous  without  shewing  the 
year  and  day  is  not  sufficient,  because  such  a  return  is  in 
lieu  of  an  indictment     Also  it  is  taken  for  granted  in  Dyevy 
that  an  indictment  of  rescous  is  not  good  without  expressly 
shewing  the  day  and  year,  both  of  the  arrest  and  also  of 
the  rescous,  and  that  the  time  of  the  latter  is  not  sufficiently 
shewn  by  alleging  that  of  the  former.     On  this  inquisition 
no  precise  day  or  time  of  the  death  is  at  all  stated,  and  the 
ancient  forms  requiring  this  exactness  are  not  to  be  abro- 
gated, nor  the  word  instantly  be  held  sufficient  to  supply 
the  place  of  the  proper  time,  which  ought  to  be  distinctly 
mentioned  or  referred  to  by  the  words  "  then  and  thereJ" 
No  allegation  of  time  is  introduced  at  all,  but  a  mere  recital, 
**  whereby  A.  B.  then  and  there  received,  fee."    It  is  not 
^  that  the  said  A.  B.  then  and  thereby  received,  &c.,  whereof 
he  then  and  there  instantly  died ;"  but  merely,  ^^  and  thereby 
then  and  there  became  scalded  and  burned,  of  which  &c., 
he  died,''  without  stating  on  the  day  aforesaid.  In  Hawkin^s 
Pleas  of  the  Crown  (c),  treating  of  an  appeal,  it  is  said, 
"  it  seems  clear  that  an  appeal  of  death  must  not  only  set 
fcnth  the  day  when  the  hurt  was  given,  but  also  the  day 
when  the  party  died  of  it,"  as  appears  from  all  the  precedents 
of  this  kind,  both  in  Coke  and  Rastally  and  also  from  the 

(a)  Jervis'a  Coroners^  259,  260.  (c)  Book  2,  c.  23,  s.  8S. 

(6)  VoL  2.  sect.  11  y  p.  334. 

VOL  VIII.  M  D.  P.  C. 
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1839.         manifest  reason  of  such  a  course.  It  is  submitted,  therefore, 

The^uEEN    ^^^  ^^  ^^  tnxiBt  be  made  absolute. 

t'.  Cur.  ad.  vuiL 

Beownlow. 

Lord  Denman,  C.  J. — In  this  case  several  objections  have 
been  taken.  As  to  the  first,  we  should  be  imwiUing,  with- 
out a  very  strong  case  of  absurdity  appearing  with  re- 
ference to  the  &cts,  to  set  aside  an  inquisition  on  that 
ground.  It  is  not  necessary,  in  this  case,  to  consider  that 
question,  because  there  are  two  defects  in  the  finding  of 
the  jury,  which,  though  technical  in  their  nature,  ought,  we 
think,  to  prevail.  The  first  of  these  defects  is,  that  no 
exact  time  is  alleged  at  which  the  explosion  of  the  boiler 
took  place.  It  is  merely  stated,  that  on  a  certain  day  the 
deceased,  being  on  board  the  vessel,  the  boiler  burst,  with- 
out the  usual  averment  of  **  on  the  day  aforesaid."  Now 
CottorCs  case  (a)  is  decisive  on  this  point  There,  on  ex- 
ceptions taken  to  an  indictment  for  murder,  it  was  held, 
upon  the  authority  of  Lewises  casey  that  there  must  be  a 
distinct  and  specific  averment  of  the  place  where  the  blow 
was  struck ;  an  averment  of  the  place  only  where  the  party 
had  the  weapon  in  his  hand,  not  being  sufBcient,  but  that 
the  place  also  should  be  shewn Vhere  the  death  happened. 
Therefore,  simply  to  aver  the  death,  as  on  the  face  of  this 
inquisition,  is  not  sufiicient,  but  the  time,  place,  and  manner 
of  the  accident  must  all  be  fully  stated.  Secondly,  the  time 
when  the  death  took  place  is  not  pointed  out  with  sufBcient 
accuracy  and  precision;  the  words  are,  **of  which  blow, 
shock,  and  concussion  the  deceased  instantly  died."  And 
on  this  point  it  was  contended,  that  the  word  instantly  was 
equivalent  to  the  words  "  then  and  there."  Then  or  ad  tunc 
involves  the  precise  time  at  which  the  accident  happened, 
something  done  at  the  same  time  and  moment  Instantly 
means  some  time  after,  that  is,  instantly,  upon,  and  im- 
mediately following,  but  not  at  the  same  moment     But  the 

(a)  Cro.  Eliz.  738. 
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word  '^instantly''  is  not  sufficient,  and  the  words  ^'instanter^        1839. 
and  ^incontmenter,"  according  to  the  whole  course  of  pre-    tT'q^to, 
cedents,  do  not  dispense  with  the  words  ad  tunc  et  ibidem.  v. 

We  were  pressed  to  leave  the  party  to  demur,  and  wefeel  that 
it  is  an  inconvenient  course  to  argue  such  points  on  motion, 
aod, shall,  probably  in  future  pursue  the  course  suggested; 
bat  in  the  present  instance,  having  heard  the  whole  argument, 
there  is  no  reason  to  delay  acting  upon  our  opinion,  and  the 
inquisition  must  be  quashed 

Rule  absolute. 


H  2 


i^rr  /^^:J^  ^-  -^'^^^^  Jf./^/JeeZ:  Af/". 
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,  ^^^^'  Rivis  V.  Hatton, 

In  an  action  JtlOGGINS  moved  for  a  rule  to  shew  cause,  why  the 

defencUnt  jus-  Master  should  not  review  his  taxation.     The  action  was 

distreMfo^a*  ^^^  trespass,  for  seizing  and  taking  the  plaintiff's  goods ; 

fee  farm  rent,  and  the  defendant  justified  under  a  distress  for  certain  fee 

deducing  his  . 

title  80  far  back  farm  rents.  After  issue  jomed  the  plaintiff  discontinued. 
Car/2!^^.ffter  ^  ^^  taxation  of  costs,  the  Master  refused  to  allow  the 
A^^i^'^tiff  defendant  the  costs  of  several  abstracts  and  copies  of  docu- 
discontinued :  mcnts,  which  were  requisite  to  support  his  case,  which  was 
defendant  was  one  of  difficulty,  it  having  become  necessary  to  prove  the 
Te  ^?*(rf  ^  ^^^  ^^  the  time  of  Charles  the  Second.  The  Master 
taking  any        also  refused  to  allow  the  costs  of  several  consultations  and 

abstracts  or 

documents  attendances,  on  the  ground  that  no  trial  had  taken  place 
™^||jl  **  between  the  parties.  It  was  submitted  that  the  documents 
defence,  or  of   ^mj  consultations  Were  necessary  with  a  view  to  proceeding 

consultations.  ^  ./  i-  o 

to  trial 


Per  Curiam. — According  to  the  established  rules,  the 
defendant  is  not  entitled  to  the  costs  which  the  Master 
has  disallowed,  and  we  must  adhere  to  those  rules,  what- 
ever hardship  they  may  work  in  this  particular  case ;  the 
relaxation  of  the  rule,  in  this  instance,  might  be  productive 
of  great  evil  in  others.  Unnecessary  consultations  would  be 
held,  and  it  would  be  extremely  difficult  for  the  Master  to 
draw  the  line  in  every  case. 

Rule  refused. 


HILARY   TERM,  3  VICT. 


Williams  «.  Higges. 

UALCOMB  moved  to  change  the  venue  from  Cardi-  AnaiBdavitby 
ganshire  to  Merionethshire.  The  only  question  was,  whether  ^^JH^^^^^ 
the  affidavit  was  sufficient,  it  having  been  made  by  the  sufficient  to 

,  chanffethe 

wife  of  the  defendant,  who  was  himself  unable  from  illness  yenue,  unless 

I  it  appears  that 

to  make  one.  thehusband  is 

too  unwell  to 
make  one,  even 

Pa&ele,  B. — We  must  not  depart  from  the  usual  course,  before  a  com- 

.  missioner)  and 

which  is,  that  the  affidavit  is  made  by  some  person  cc^nizant  that  sheunder- 
of  the  nature  and  circumstances  of  the  action.     The  de-  JlJ^reofthe 
fendant,  or  his  attorney,  is  the  proper  person,  or  even  the  wtion. 
wife,  if  it  can  be  shewn  that  the  defendant  is  too  unwell  to 
attend   before  a  commissioner,  and  she    understands  the 
nature  and  particulars  of  the  action. 

Rule  refused. 


DowLiNG  f>.  Harman  and  Another. 

J.  HIS  was  an  ordinary  rule  for  security  for  costs,  and  was  An  application 
obtained  upon  an  affidavit  that  the  plaintiff  was  a  Frenchman,  ^^^^^te^"^ 
residing  at  Brussels.  waAe  after  an 

°  order  for  time 

to  plead  upon 

£a^  shewed  cause,  upon  affidavits,  which  stated,  that  terms! 
although  the  plaintiff  was  in  the  habit  of  frequently  goinff  2°^^  'FP^'!?:  ^'^' 

^  *^  1  J    o       o   tion  will  not  be 

abroad,  and  was  on  the  continent  when  the  action  was  granted  if  the 

J  .  ^         J  J  .      plaintiffisatthe 

commenced;   he   had  since    returned,   and   was  now    m  time  resident 
England,  where  he  proposed  to  remain  until  after  the  trial  SJurfj^he^^a 
The  affidavits  also  stated  that  the  defendant  had  obtained  foreigner,  and 

usually  resident 

a  judge's  order  for  seven  days'  time  to  plead  on  the  usual  abroad.  In 
terms.    It  was  contended,  that  the  application  was  too  late  H.T.f2Wm.4, 
after  the  defendant  had  obtained  time  to  plead;  and  also,  «  0,^5^!^^"*' 
that  as  the  plaintiff  was  actually  in  England,  security  for*  cases,"  mean 

those  in  which 
the  defendant  knows,  "before  issue  joined,"  that  the  plaintiff  is  abroad. 
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1840.        costs  could  not  be  required  fix)m  him.      Anonymous  (a) ; 
^^^^f;^     Ciragno  v.  Hassan  {b). 

V, 

and^Aer.  HogginSy  in  support  of  the  rule,  contended  that  the 
present  case  was  distinguishable  from  those  cited,  as  there 
it  did  not  appear  that  the  plaintiff  was  a  foreigner.  Besides, 
it  was  admitted  that  the  plaintiff's  residence  in  England  was 
only  of  a  temporary  nature. 

Pabke,  B.— The  rule,  1  Reg.  Gen.,  H.  T.,  2  Wm.  4,  s.  98, 
requires  applications,  like  the  present,  to  be  made  '^in  ordi- 
nary cases,"  before  issue  joined.  By  an  **  ordinary  case,"  is 
meant  one  where  the  &ct  of  the  plaintiff's  residence  abroad 
is  known  to  the  defendant  before  issue  joined.  There  are 
some  cases  in  which  the  Court  of  Common  Pleas,  before 
that  rule,  held  such  an  application  too  late  after  the  defend- 
ant  had  agreed  to  take  short  notice  of  trial  for  a  particular 
sitting.  The  King's  Bench,  on  the  contrary,  held  it  suffi- 
^  cient  if  the  application  was  made  at  any  time  before  issue 

joined,  and  the  rule  was  framed  with  the  view  of  intro- 
ducing uniformity  in  the  practice.  As  to  the  other  point, 
we  must  abide  by  the  decision  of  the  Common  Pleas  in 
the  anonymous  case  cited,  which  strongly  resembles  the 
present  In  that  case  it  appears,  from  the  report  in  Moore^ 
that  the  plaintiff  was  a  foreigner,  resident  at  Dantzic,  but 
being  at  that  time  a  sojourner  in  England,  the  Court  re- 
fused the  application.  In  the  absence  of  any  authority  to 
the  contrary,  we  must,  for  the  sake  of  uniformity,  adhere  to 
the  decisions. 

Alderson,  B. — The  case  of  Gumey  v.  Key  (c)  is  pre- 
cisely in  point  to  shew  that  this  application  is  not  too  late. 

Rule  discharged. 


(a)  8  Taunt.  737;  3  Moore,  78.  (c)  Ante,  vol.  3,  p.  559- 

(6)  6  Taunt.  20. 
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Seckham  v.  Babb.  ^ V — ' 

J  N  this  case,  the  parties  had  agreed  to  refer  to  arbitration  An  arbitrator, 

"  all  matters  in  difference  on  the  record  in  the  cause  (ex-  matters  in  dif- 

cept  so  fer  as  related  to  a  sum  of  lOi) ;  the  costs  of  the  said  J^^iJ^Ji,*^® 

action  (except  as  aforesaid),  and  also  of  the  reference  and  <^^  were 

,    .      .  ,  .  3'  -  n    i_  referred,  the 

award  incident  thereto  to  be  in  the  discretion  of  the  ar-  costa  of  the 
bitrators.'*  The  arbitrators  awarded  **  that  the  action  should  also**of  tbs  re- 
cease,  and  no  fiirther  proceedings  be  taken  therein ;  that  ^^^t^*??  • 
the  defendant  should  pay  to  the  plaintiff  the  sum  of  SOL  ^  diacretion, 

J,  .-..r  J/.  awarded  **  that 

towards   the   costs  mcurred  in  the  cause   and  reterence.  the  action 
That  the  plaintiff  should  pay  his  own  costs  of  the  cause  andno^ftuSer 
and  reference,  and  should  also  pay  to  the  defendant  the  proceeding  be 

*    •'  taken  therein, 

costs  of  the  defendant  in  the  cause  and  reference,  and  the  that  the  de- 

.J         ,     .       -  .  ,  ,         ,  ^,  fendant  should 

said  costs  m  the  meantime  to  be  taxed  as  between  attorney  pay  to  the 
and  client     That  the  plaintiff  should  pay  to  the  arbitrators,  ^J^^^i, 
for  their  use,  the  sum  of  25L  for  their  fees  and  disburse-  of  cause  and 

1  .  .       1  o  1  n       1  1    reference,  that 

ments,  as  arbitrators  m  the  reference,  and  for  the  costs  and  the  plaintiff 
expenses  of  the  award."  wTol^^ts 

of  cause  and 
reference,  and 

Warren  had  obtained  a  rule  nisi  to  set  aside  the  award  pay  defendant's 

costs  m  cause 

on  three  grounds ;  first,  that  it  was  uncertain,  it  not  ap-  and  reference, 
pearing  whether  the  50i  to  be  paid  to  the  plaintiff  was  ^  be'^S  m 
to  go  towards  the  costs  of  the  plaintiff  or  of  the  defendant,  between  attor- 

,  ,  ...        ney  and  client ; 

or  both ;  secondly,  that  in  the  former  alternative  it  was  in-  that  plaintiff 
consistent ;  and  lastly,  that  the  arbitrator  had  no  power  to  IrWtratora25Z." 
award  the  taxation  of  costs  to  be  made  as  between  attorney  ^^^  ^*»  *^** 

"^    the  award  was 
and  client.  not  inconsis- 

tent ;   Second- 
ly, that 

Butt  shewed  cause.     The  award  is  sufficiently  certain,  J^®  1,^*^1 
50/L  is  to  be  paid  to  the  plaintiff,  in  consideration  of  the  pay-  ceeded  his 

power  ui 

ment  by  him  of  the  costs  on  both  sides.     In  this  view  of  awarding  costs 
he  case  there  is  no  inconsistency,  as  the  arbitrators  had  "tomeyMd 
ill  power  to  award  the  costs  as  they  should  think  fit,  and  ^^^^  *"^  " 

wD&v  pare  ^vBS 

tey  direct  the  plaintiff  to  pay  both  his  own  costs  and  those  not  separable 
»f  the  defendant,  then  he  is  to  be  reimbursed  to  the  extent  the  whole  was 
)f  50t.     As  to  the  third  objection,  it  is  admitted  that  the  ''^*^***^- 


168  CASES  ON  POINTS  OF   PBACTICK,  EXCH. 

1840.  arbitrators  had  no  power  to  award  costs  as  between  attorney 

Seckham  ^^^  client,  but  Whitehead  v.   Firth  (a)  shews  that  that 

»•  part  of  the  award  may  be  rejected. 


Babb. 


Warren^  in  support  of  the  rule.  The  first  part  of  the 
award  amoimts,  in  substance,  to  the  ordering  of  a  stet  •  pro- 
cessus. Then  comes  the  direction  respecting  costs,  which 
is  wholly  unintelligible.  The  plaintiff  is  required  to  pay 
the  costs  on  both  sides,  and  yet  he  is  to  receive  dO/L  for 
costs.  As  to  the  other  point,  it  is  clear  that  an  arbitrator 
cannot  award  costs  as  between  attorney  and  client  JFatson 
on  Awardsy  133.  \_Aldersony  B. — Marder  v.  Cox  (6)  is  an 
authority  to  shew  that  that  portion  of  the  award  may  be 
rejected].  There,  the  objectionable  part  was  clearly  separable 
from  the  rest,  but  it  is  not  so  in  the  present  case,  which 
resembles  Jackson  v,  Clarke  (c),  in  which,  as  the  award 
consisted  of  one  sentence  only,  it  was  held  that  the  objec- 
tionable matter  could  not  be  rejected. 

Pabke,  B. — There  appears  to  me  to  be  no  difiiculty  with 
respect  to  the  two  first  objections.  The  apparentinconsistency 
is  explained  by  the  context,  and  it  is  evident  that  the  arbi- 
trators intended  that  the  plaintiff  should  pay  the  costs  on  both 
sides;  both  of  the  cause  and  reference,  together  with  the 
25/.  to  the  arbitrators,  and  as  a  partial  indemnity  for  all  of 
which,  he  was  to  receive  50Z.  fi^om  the  defendant  I  think, 
however,  that  the  third  objection  is  fiitaL  The  award  of 
costs  as  between  attorney  and  client  is  so  connected  with 
what  goes  before  and  what  follows  that  non  constat  that  the 
payment  of  the  SO/L  by  the  defendant  was  not  part  of  the 
consideration  for  which  it  was  awarded.  It  seems  to  me  so 
connected  with  the  benefit  intended  to  be  granted  to  the 
defendant  by  this  award,  that  we  cannot  venture  to  reject  it 

Rule  absolute. 
(a)  12  East,  165.  (6)  Cowp.  127.  (c)  McCl.  &  Y.  200. 
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Masters  v.  Stanley. 

1 IIE  defendant  having  been  taken  upon  a  ca.  sa.  by  the  Aparu  pn- 
sheriff  of  Gloucestershire,  for  3222.,  paid  the  money  to  the  ar^thavbg* 
sheriff,  and  applied  to  Alderson^  B.,  at  chambers,  to  set  aside  ^  ^^^^ 
the  writ,  and  have  the  money  returned,  on  the  ground  of  pri-  ^®  sheriff  of 
vilege  of  parliament.     An  order  was  made  accordingly,  but  money  to  the 
before  the  money  was  paid  over,  the  plaintiff's  attorney  ohuined^ 
lodged  a  fi.  &.  with  the  sheriff,  in  order  to  detain  the  money  |'"^**  ?"**' 
in  his  hands,  and  also  another  fL  &.  with  the  sheriff  of  ^ded.  Wbea 
Middlesex.     It  was  ultimately  agreed  that  the  sheriff  of  wu  about  to 
Gloacesteralure  should  refund  the  money,  and  an  order  to  ,^,^^ 
that  effect  made,  but  when  his  town  agent  was  about  to  do  *i*"52^^**L^ 
so,  the  sheriff  of  Middlesex  claimed  it  by  virtue  of  the  writ  under  afi.  fa. 
directed  to  him.  1,5^    l^^ 

that  the  money 
could  not  be 

Grayy  on  the  part  of  the  sheriff  of  Gloucestershire,  taken  under 
moved  to  set  aside  the  order  of  Alderson^  B.,  and  for  leave 
to  pay  the  money  into  Court  He  submitted  that  the 
nKmey,  being  the  property  of  the  defendant,  was  liable  to 
be  taken  under  the  fi.  fiu-,  and  consequently  that  the  sheriff, 
by  paying  it  over,  might  render  himself  liable  to  an  action, 
though  he  acted  in  obedience  to  a  judge's  order. 

Per  Cubiam. — The  sheriff  of  Middlesex  has  no  right 
to  take  the  money.  Under  the  order  the  defendant  has 
a  claim  against  the  sheriff  of  Gloucestershire  for  a  certain 
sum,  but  not  for  the  identical  money,  therefore,  the  money 
is  not  his  property  until  it  reaches  his  hands. 

Rule  refused. 
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A  party  by  o|>- 
pofling  a  som- 
rnons  for  a  writ 
of  trial  does  not 
waive  any  ir- 
regularity in 
the  issue. 
SembUt  that 
where  a  simi- 
liter is  de- 
livered by  a 
party  on  his 
own  behalf  it 
ought  to  bear 
a&te. 


MiDDLETON  V.  HuOHES. 

J.  HIS  was  an  action  of  debt  for  a  sum  under  20l.y  to  which 
the  defendant  pleaded  nunquam  indebitatus.  The  plaintiff's 
attorney  (on  the  13th  of  January),  added  the  similiter 
without  a  date,  and  delivered  the  issue  so  made  up.  On 
the  14th  he  took  out  a  summons  for  a  writ  of  trial,  on 
which  occasion  the  defendant's  attorney  attended,  but 
made  objections  to  the  irregularity  of  the  issue.  On  the 
15th  he  took  out  a  summons,  and  afterwards  obtained  an 
order  of  Half e,  B.,  to  set  aside  the  replication  with  costs, 
and  that  in  the  meantime  all  ftirther  proceedings  be  stayed. 


DotvdeitoeU  moved  for  a  rule  nisi,  to  set  aside  the  order. 
First,  the  similiter  is  not  a  pleading  within  the  meaning  of 
the  Rule  of  H,  T.,  4  Wm.  4,  R.  1,  which  requires  every 
pleading,  as  well  as  declaration,  entided  of  the  day  of  the 
month  and  year  when  the  same  was  pleaded.  It  is  only  a 
form  to  marie  the  acceptance  ol  the  issue  when  well  tendered. 
Stephen  on  Pleadingy  237 ;  Bro.  Abr,  tit  '^  Replication  and 
Rejoinder/*  21 ;  Issues  Joynes,  13 ;  Shaciely,  Ranger  {a)  de- 
cided that  the  above  rule  did  not  apply  to  a  similiter  added 
by  one  party  for  the  other ;  but,  secondly,  the  irregularity, 
if  any,  has  been  waived.  The  objection  should  have  been 
taken  at  the  time  the  writ  of  trial  was  applied  for.  In 
Matnmatt  v.  Matheto  (6),  a  request  by  defendant,  that  the 
plaintiff  would  accept  certain  specified  bail,  was  held  to 
amount  to  a  waiver  of  all  irregularities  in  the  affidavit  of 
debt 

Parke,  B.— In  Shackel  v.  Ranger  the  Court  drew  a  dis- 
tinction between  the  case  of  a  similiter  added  by  the  opposite 
party,  and  a  plea  delivered  by  the  party  pleading.     Here, 


(a)  3  M.  &  W,  409.    (6)  Ante,  Vol.  8,  p.  797 ;  4  M.  &  Scott,  356. 


HUOHBS. 
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the  aiiiiiliter,  having  been  delivered  by  the  party  on  his  1840. 
own  behalf  in  the  nature  of  a  pleading.  But  the  ques-  ij^^^ 
tion  is,  whether  the  defendant  is  not  precluded,  by  not 
takmg  the  objection  at  the  hearing  of  the  summons  to  try 
before  the  sheriff?  I  am  inclined  to  think  that  the  omission 
does  not  amount  to  a  waiver  of  the  irregularity.  On  a 
motion  to  compute  principal  and  interest  on  a  bill  of  ex- 
change, it  cannot  be  shewn  as  cause  that  the  judgment  is 
defective ;  if  it  is,  the  proper  course  is  to  apply  to  set  aside 
the  judgment  So  here,  upon  shewing  cause  against  a 
SDnimons  for  issuing  a  writ  of  trial,  the  only  question  is, 
whether  any  difficult  point  of  law  or  fiict  is  likely  to  arise 
which  would  render  a  trial  before  an  inferior  judge  improper  ? 
You  may,  if  you  think  fit,  take  a  rule  upon  the  fiist  point. 

DowdeiweB  declined  the  rule. 


Kenny  v.  Hutchinson. 

\jOWLINO  moved  for  a  rule,  to  set  aside  the  judgment  A  party  ob- 
agned  hi  this  case,  for  irregularity.     The  plaintiff  having  jJJ^f  order 
demurred  to  the  defendant's  plea,  a  summons  was  taken  out  lff^^"]J*„  ^ 
ht  time  to  join  in  demurrer,  which  was  attended  by  both  that  is,  before 
parties,  and  an  order  was  made  in  their  presence  by  Gumeyy  party  is  entitled 
B.,  for  three  days'  time  for  that  purpose.     The  order  was  ^^"^  *^^ 
obtained  firom  the  judge's  clerk  at  five  o'clock^  p.  m.,  on  the 
22nd  January,  but  was  not  served  until  about  two  o'clock, 
p.  m.,  on  the  following  day,  on  the  morning  of  which,  at 
aboat  half-past  eleven,  judgment  was  signed  by  the  plaintiff. 
It  iqipeared  that  the  judgment  oiBSce  opened  at  eleven  o'clock 
and  shut  at  five.     The  question  was,  whether  the  defendant 
I  bound  to  serve  the  order  before  nine  o'clock  on  the 
le  day  on  which  it  was  made,  or  before  eleven  o'clock  on 
foDowing  day?   One  day  is  always  allowed  to  give 
ice  of  the  dishonour  of  a  bill  of  exchange.     In  Charge  v. 
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1840.        FarhaU{€^^  the  Court  said^  that  a  judge's  order  must  be 

^-^^    drawn  up  and  served  "forthwith  f  but  the  expression  seems 

9'  there  to  be  used  in  contradistinction  to  a  delay  of  several 

Hutchinson.  ...  .     , 

days.     Besides,  in  this  case,  the  plaintiff's  attorney  was 

present  when  the  order  was  made. 

Gurnet,  B. — The  Master  reports  that  the  word  "forth- 
with" means,  before  the  opposite  party  is  entitled  to  take  a 
fresh  step. 

Barstow  appeared  to  shew  cause  in  the  first  instance, 
but  was  stopped  by  the  Court 

Parke,  B. — Though  the  attorney  for  the  opposite  party 
may  have  been  present  when  the  order  was  made,  yet,  how 
can  he  know  whether  the  party  applying  wiU  draw  it  up  or 
not  Then  what  is  a  reasonable  time  to  allow  him  to  make 
his  election  ?  When  the  parties  live  within  a  short  distance 
of  each  other,  there  is  ample  time  between  five  in  the  after- 
noon and  nine  at  night  to  serve  an  order  of  this  description. 
But  at  all  events,  it  ought  to  have  been  served  before  the 
opening  of  the  ofiice  next  morning,  or  rather,  before  the 
clerk  of  the  opposite  party  would  have  to  leave  his  office  in 
order  to  reach  the  judgment  office  at  its  opening. 

Aldebson,  B. — With  respect  to  the  service  of  the  order, 
it  is  requisite  to  have  some  rigid  rule  in  these  matters.  The 
inconvenience  would  be  very  great,  if  the  parties  were  al- 
lowed time  to  consider  whether  they  would  avail  themselves 
of  them,  and  then,  perhaps,  ultimately  abandon  them. 

Rule  to  set  aside  judgment  upon  terms. 


(a)  4  B.  &  C.  866. 
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1840. 

TTie  Company  of  Proprietors  of  the  Barrett  Navigation 

V,  Shower. 

In  this  case  the  Court  had  granted  a  rule  nisi  to  rescind  The  Court  wid 
the  order  oiRolfe,  B.,  for  setting  aside  a  demurrer  to  the  ^oti^^^thf  ^ 

declaration.     The  motion  had  been  made  upon  the  copy  of  «to™P  ?pon  * 

, .  ,     copy  o^  * 

the  order  served  on  the  defendant,  and  which  bore  the  judge's  order, 

usual  stamp  impressed  on  documents  relating  to  proceedings  iXn^*^ 

at  judge's  chambers,  but  which  was  not  verified  by  affidavit  ^"J^  ^J*  *^* 

TTie  officer  had  objected  to  draw  up  the  rule  upon  reading  judge's  clerk. 

the  order,  aUeging  that  he  was  not  authorized  to  do  so, 

unless  the  motion  was  made  upon  a  duplicate  copy  of  the 

order. 

ffurktone  mentioned  the  &cts  to  the  Court,  and  sub- 
mitted that  as  the  copy  of  the  order  served  bore  the  seal  of 
die  Court,  they  would  judicially  notice  it 

Per  Curiam. — The  stamp  impressed  upon  the  order 
b  not  the  seal  of  the  Court,  but  the  mark  of  the  judge's 
deit     You  may  have  Uberty  to  amend  the  rule. 


Blake  v.  Warren. 

1  HE  plaindff,  in  this  case,  had  given  a  regular  notice  of  a  notice  to 
taxation  for  Saturday,  the  23rd  of  November,  1839,  (being  J^^J?^ 
term  time).     The  taxation,  however,  not  being  completed  » good  during 
on  that  day,   notice   of  continuance  was  served  in  the 
evenings  for  twelve  o'clock  on  the  follovring  Monday,  at 
Westminster.     On  the  morning  of  that  day,  the  defendant's 
'omey  sent  a  notice  that  he  objected  to  attend  at  West- 
Dster,  whereupon  the  Master  proceeded  ex  parte,  and 
ecution  subsequently  issued. 
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Blakb 

V. 

Wabbbn. 


Erie  moved  for  a  rule  nisi^  to  review  the  taxadcm  and  to 
set  aside  the  execution  and  subsequent  proceedings.  He 
contended  that  all  taxations  ought  regularly  to  be  made  in 
the  Master's  o£Bce;  and  that  a  party  could  not  be  compelled 
against  his  will  to  attend  one  at  Westminster. 


Lord  ABmoEB,  C.  B. — During  the  sitting  of  the  Court, 
the  Masters  are  properly  here,  and  the  practice  is  to  attend 
them  here. 

Aldebson,  B. — ^If  we  were  to  hold  that  parties  were  not 
bound  to  attend  the  Masters  here,  upon  the  same  principle 
we  never  could  have  a  summons  returnable  at  Westminster. 
The  objection  is  one  for  the  Master  to  make,  and  not  for 
the  attorney,  as  it  is  only  for  the  convenience  of  parties 
that  the  Masters  attend  to  tax  in  term  time. 

Rule  refosed. 


To  an  action 
on  a  bill  of 
exchange  for 
201.  8«.  6d. 
defendant 


Priquet  V,  Labne. 

-Assumpsit  by  drawer  against  acceptor  of  a  bill  of  ex- 
change for  20L  Ss.  6ei.,  and  for  money  due  upon  an  account 
stated, 
pleaded  that  Plea  to  first  count,  that  heretofore,  and  before  the  drawing 

it  was  affiled 

betweenbim  and  accepting  of  the  said  bill  of  exchange,  as  in  the  said 

SatpliSn^*  first  count  mentioned,  to  wit,  on,  &c.;    the  plaintiiF  then 

should  do  being  a  carpenter  and  joiner,  it  was  agreed  by  and  between 

penter*s  work  the  plaintiff  and  the  defendant  that  the  plaintiff  should  do  the 

63L  that  de-  following  carpenter's  and  joiner's  work  to  four  houses,  atuate, 

SS'iSl*"  &c.,forthedefendant;  ihBtiBtOB^j,&c,{,eUingofathework,), 

on  account  of  and  it  was  thereby  then  agreed  by  and  between  the  defendant 

the  work,  and 

accepted  the 

bill  for  the  residue.     That  plaintiff  neglected  to  do  certain  part  of  the  woik,  and  did  other 

part  in  an  unworkmanlike  manner,  and  that  the  sum  of  437  paid  on  account  was  more  than  the 

value  of  die  work  done,     lldd,  that  the  plea  was  bad  after  verdiet,  as  it  did  not  shew  a  total 

failure  of  consideration  for  the  biU. 


V, 

La&ne. 
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and  the  plaintiff  that  the  whole  of  the  said  works  should  be  1840. 
done  in  a  workmanlike  manner  for  the  smn  of  63Z.  {mutual  Priqoet 
promises),  and  the  defendant  avers,  that  he,  the  defendant, 
hath  always,  from  the  time  of  making  the  said  agreement, 
performed  and  fulfilled  the  same  on  his  part,  and  that  he, 
the  defendant,  did  afterwards,  to  wit,  on,  &c,  pay  to  the 
plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  432L  for 
and  on  account,  and  in  part  payment  of  the  said  sum  of 
money,  so  by  the  defendant  agreed  to  be  paid  to  the 
jdaintiff  for  such  carpenter's  and  joiner's  work  so  by  the 
jJaintiff  agreed  to  be  done  to  the  said  four  houses  for  the 
defendant,  as  aforesaid.  And  that  the  plaintiff  did  after- 
wards, to  wit,  on  the  23rd  day  of  May,  1839,  being  the 
same  day  and  year  in  the  said  first  count  mentioned,  make  and 
draw  the  said  bill  of  exchange  in  the  said  first  count  men- 
tioned, and  the  defendant  did  then  accept  the  same  for,  and 
on  account  of  the  said  sum  of  202L  Ss.  6cL  parcel,  &c.,  and 
the  residue  of  the  said  sum  of  money  so  by  the  defendant 
agreed  to  be  paid  to  the  plaintiff  for  such  work  as  aforesaid. 
Nevertheless  the  defendant,  in  tact,  saith,  that  the  plaintiff 
did  not,  nor  would,  although  a  reasonable  time  for  ihat 
porpose  had  elapsed  long  before  the  commencement  of  this 
suit;  and  he,  the  plaintiff,  was  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  often  afterwards,  requested  by 
the  defendant  so  to  perform  the  said  agreement,  nor  his 
the  plaintiff's  said  promise,  but  thereby  deceived  the  de- 
fi^dant  in  this,  to  wit,  that  he,  the  plaintiff  wholly  neglected, 
omitted,  and  refiised  to  do  and  perform  certain  works  which 
were  requisite  and  necessary  to  be  done  and  performed 
nnder  and  by  virtue  of  the  said  agreement,  and  according 
to  the  tenor  and  efEect  thereof;  and  the  plaintiff  thereby 
also  deceived  the  defendant  in  this,  to  vnt,  that  he,  the 
pl^tiff  then,  to  wit,  on  the  day  and  year  in  this  plea  first 
ove  mentioned,  and  on  divers  other  days  and  times, 
jtween  that  day  and  the  commencement  of  this  suit  did, 
d  performed  certain  other  works  which  were  requisite  and 
cessary  to  be  done  and  performed  under  and  by  virtue  of 
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1840.  the  said  agreement,  in  a  bad,  inartificial,  and  unworkman- 
like manner,  and  so  as  to  be  of  little  or  no  use  or  benefit 
whatever  to  the  defendant,  contrary  to  the  said  agreement, 
and  the  said  promise  of  the  plaintiff;  and  the  defendant 
fiirther  saith,  that  the  said  sum  of  43^  so  by  him  paid  to 
the-plaintifi^  for,  and  on  account  of  the  said  carpenter's  and 
joiner's  work,  so  by  him  done  for  the  defendant  as  aforesaid 
was,  and  is  much  more  than  the  whole  of  the  said  car- 
penter's and  joiner's  work,  so  by  the  plaintiff  done  as 
aforesaid,  was,  and  is  worth,  and  much  more  than  the 
plaintiff  was,  or  is  entitled  to  be  paid  or  have  or  claim  of  or 
fix)m  the  defendant  under,  and  by  virtue  of  the  said  agree- 
ment, and  the  said  promise  of  the  defendant  hereinbefore 
in  this  plea  mentioned. 

Replication  de  injuria,  upon  which  issue  was  joined. 

The  cause  was  tried  before  Rolfe^  B.,  at  the  Middlesex 
Sittings  in  term,  when  a  verdict  was  found  for  the  defendant. 

Crowder  obtained  a  rule  nisi  for  judgment  non  obstante 
veredicto,  on  the  ground  that  the  plea  showed  only  a  partial 
fiulure  of  the  entire  consideration.  He  referred  to  Solomon 
V.  Turner  {a). 

Busby  shewed  cause.  The  plea  would  have  been  good 
on  general  demurrer,  or  at  all  events,  it  is  sufficient  after 
verdict  [Parket  B. — The  defendant  pays  43/^  and  gives  a 
bill  for  the  residue  of  the  money,  that  is  one  entire  con- 
sideration ;  then  you  say  that  the  plaintiff  neglects  to  do 
some  of  the  work,  and  did  another  part  improperly,  con- 
sequently there  is  a  failure  of  part  of  the  consideration]. 
Supposing  the  bill  had  not  been  given,  and  the  plaintiff 
had  sued  upon  the  agreement  for  the  residue  of  the  money, 
it  would  have  been  a  good  plea  to  say  that  all  the  work  was 
not  performed,  and  that  the  sum  already  paid  was  the  fiiU 
value  of  that  which  was  done.     [^Parkcy  B. — The  plea  does 

(a)  1  Stark.  Rep.  51. 
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not  aD^e  that  the  bill  was  given  in  respect  of  work  which        1840. 
ought  to  have  been  done,  but  which  was  not  done].     By      pbiquet 
the  terms  of  the  agreement,  the  money  was  not  to  be  paid  ^* 

imtu  the  work  was  done ;  and  after  verdict,  the  Court  will 
make  every  intendment  in  support  of  the  plea.  It  suf- 
ficiently appears  that  the  plaintiff  had  no  cause  of  action 
ferthe20i 

Pabkb,  B. — ^The  question  is,  upon  what  account  is  the 
luU  alleged  to  have  been  given  ?  it  is  stated  to  be  given  for 
the  residue  of  the  consideration,  besides  the  43&  It 
ultimately  turns  out  that  the  plaintiff  is  not  entitled  to 
recover  more  than  43iL,  but  that  is  no  answer,  imless  the 
plea  shews  a  total  fidlure  of  consideration  for  the  bilL 

Aldebson,  B. — The  bill  and  the  money  are  given  for 
certain  v^ork  to  be  done.  It  afterwards  appears  that  work 
is  done  to  the  value  of  43/L  only.  Then  there  is  a  partial 
Mure  upon  each  and  every  part  of  the  entire  consideration. 

Judgment  for  Plaintiff. 


Legge  v.  Evans  and  Another. 

1  ROVER.    The  declaration  stated,  in  the  usual  form,  i^e  sheriff 
that  the  plaintiff  was  ^^lawfidly  possessed  as  of  his  own  ^^^^^  '" 
property,"  of  certain  goods  and  chattels,  and  being  so  pos-  ?f*^^**^^ 
sessed,  that  he  afterwards  casually  lost  the  said  goods  and  holds  in  respect 
chattels  out  of  his  possession,  &c     Plea :  that  before  the  ^^  pi^ti^' 
deliendants  converted  and  disposed  of  the  said  goods  and  ^^^^jj^ 
'^battels,  one  W.  J.  had  sued  out  of  the  Court  of  her  Ma-  was  Dossessed 
sty  the  Queen,  a  writ  of  fieri  fiudas,  directed  to  the  sheriff  property,  of 
r  Middlesex,  commanding  him  of  the  goods  and  chatteb  2c!*^iSfi^ 

cation  under  a 
rit  of  fi.  fa.    Beplication,  that  the  plaintiff  held  the  goods  in  respect  of  a  lien  only.     H9ldf 
departiire. 

VOL.  vin.  N  D,  P.  C. 
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1840.        of  the  plaintiff  to  levy,  &c.     And  that  by  virtue  of  that 
Legge       ^^  ^®y  (^"^^  defendants)  being  such  sheriff  as  aforesaid, 
«•  seized  and  took  in  execution  the  said  goods  and  chattels  for 

and  Another,  the  puipose  of  levying,  &c,  which  was  the  conversion  in 
the  declaration  mentioned.  Replication :  that  before  the 
said  time  when,  &c.,  in  the  declaration  mentioned,  to  wit, 
on,  &c.,  one  D.  W.,  being  then  lawfully  possessed  as  of  his 
own  property,  of  the  said  goods  and  chattels  in  the  de- 
claration mentioned,  delivered  the  same  to  the  plaintiff,  for 
the  purpose  of  the  plaintiff  in  the  way  of  his  trade  of  a 
carver  and  gilder,  which  he  then  carried  on,  performing 
certwi  work  and  labour  upon  the  said  goods  and  chattels, 
and  supplying  materials  for  the  same.  And  the  plaintiff 
then  had  and  received  the  said  goods  and  chattels,  for  the 
purpose  aforesaid,  and  in  the  way  of  his  said  trade  or  busi- 
ness then  performed  upon  the  said  goods  and  chattels, 
certain  w(xk  and  labour,  and  supplied  certain  materials  for 
the  same,  in  respect  of  which  said  work,  labour,  and  ma- 
terials, the  said  D.  W.  then  became,  and  was,  and  from 
thence  hitherto  has  been,  and  still  is  indebted  to  the  plaintiff 
in  a  large  sum,  to  wit,  311/L  13«.  5cL :  that  after  the  said 
goods  and  chattels  were  so  delivered  to  him  as  aforesaid, 
and  whilst  they  remained  in  his  possession,  and  before  the 
said  time,  when,  &c.,  to  wit,  on,  &c.,  it  was  agreed  between 
the  plaintiff  and  the  said  D.  W.,  that  in  consideration  that 
the  plaintiff,  at  the  request  of  the  sfdd  D.  W.  would  draw  and 
indorse  for  the  use  of  the  said  D.  W.,  certain  bills  of  exchange, 
the  plaintiff  should  have  a  right  to  hold  the  said  goods  and 
chattels,  for  securing  the  payment  by  the  said  D,  W»  of  such 
bills  of  exchange.  And  the  plaintiff  says,  that  afterwards, 
in  pursuance  of  the  said  agreement,  and  before  the  said 
time,  when,  &c.,  to  wit,  on  the  respective  dates  of  the  said 
bills,  in  the  plea  aft;er  mentioned,  he»  the  plaintiff,  at  the 
request  of  the  said  D.  W.,  and  for  his  use,  drew  and  in- 
dorsed certain  biUs  of  exchange,  to  wit,  (setting  out  the 
bills),  which  said  several  bills,  from  the  time  they  were 
so  drawn  and  indorsed  as  aforesaid,  continually,  until  the 
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said  dme  when,  &C.,  remained,  and  Still  remain,  wholly  mi-  .  1840. 
paid  by  die  said  D.  W.  And  the  plaintiff  fiirther  says,  that  ^]^^^ 
from  the  time  the  said  izoods  and  chattels  were  delivered  to  «. 

BVANS 

the  plaintiff,  as  in  that  plea  aforesaid,  until  the  conversion  and  Another. 
diereof  in  the  declaration  mentioned,  the  said  goods  and 
chattels  remained  in  the  possession  of  the  plaintiff;  and 
that  he,  the  plaintiff,  before  and  at  the  said  time,  when,  &c., 
had,  and  but  for  the  said  conversion  thereof  would  still 
have  had  a  lien  upon  the  said  goods  and  chattels  for  the 
aforesaid  sum  so  due  to  the  plaintiff  for  the  said  work, 
labour,  and  materials,  and  a  right  to  hold  the  said  goods 
and  chattels  for  securing  the  payment  by  the  said  D.  W., 
of  the  said  bills  of  exchange.  And  the  plaintiff,  in  fact, 
fiirther  saysj,  that  by  means  of  the  premises  in  this  plea 
mentioned,  and  of  the  said  lien,  and  right  to  hold  the  said 
goods  and  chattels,  and  in  no  other  manner  whatsoever,  the 
phuntifi^  at  the  time  of  the  said  conversion  of  the  said  goods 
and  chattels,  as  in  the  declaration  mentioned,  was  possessed 
of  the  said  goods  and  chattels,  as  in  the  declaration  also 
menti<med,  <tf  all  which  premises  in  this  plea  aforesaid,  the 
defendants  befote,  and  at  the  time  they  seized  and  took  in 
execution  the  said  goods  and  chattels  as  in  the  said  plea 
alleged,  had  fiill  notice.     Verification. 

Special  demurrer,  assigning  for  causes  that  the  replication 
was  a  departure  from  the  declaration,  and  that  it  did  not 
appear  that  the  plaintiff  had,  by  reason  of  the  said  eon- 
verdoD,  sustained  any  damage  for  which  an  action  was 
maintainable,  or  that  the  sheriff,  by  seizing  the  scud  goods 
had  deprived  the  plaintiff  of  his  said  lien  thereupon. 

Keftnedt/i  in  support  of  the  demurrer.  The  question  is, 
whether  or  not  the  sheriff  is  justified  in  seizing  under  a  writ 
of  fieri  fiuiias,  properly  which  a  party  holds  in  respect  of  a 
ien?  It  is  submitted  that  he  may,  and  that  it  is  no  ob- 
ection  that  the  party  has  not  the  absolute  property  in  the 
;oods,  but  an  interest  only.  In  the  case  of  an  execution 
gainst  one  of  two  partners,  the  sheriff  must  seize  all  the 
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1840.        goods,  and  sell  an  undivided  moie^.  Hey  dan  ▼.  Hey  don  {a). 

Legos        There,  the  execution  creditor  takes  nothing  more  than  an 

«•  interest,  subject  to  an  account  between  the  partnership  and 

and  Another,    the  partner.     Taylor  ▼.  Fields  (b),  DuHon  v.  Morriion{ey 

The  sheriff  may  seize  goods  let  to  hire,    Ih^ffiU  v.  SpoU 

tisfooode  {d).  Dean  v.    WhUtaher  (e).     Those  authorities 

decided  that  the  sheriff  is  not  liable  to  an  action  on  the 

case,  for  taking  such  goods,  under  an  execution  against  the 

party  who  hired  them,  unless  he  sells  them.     So,  in  the 

present  case,  if  the  sheriff  sold,  he  might  perhaps  be  liable 

*  in  an  action  at  the  suit  of  the  owner ;  but  it  is  submitted 

that  the  party  hiring  the  goods  could  not  maintain  trespass  or 

trover.     There  is  a  further  objection  to  the  replication,  that  it 

is  a  departure  from  the  declaration.     The  plaintiff  declares 

that  he  was  possessed  of  the  goods  as  his  own  property ; 

then,  when  the  defendant  shews  a  l^al  right  to  take  the 

goods,  he  set  up  a  new  daim,  and  says  that  the  proper^ 

is  not  his  own,  but  that  he  has  a  lien  only, 

Mettor,  in  support  of  the  replication.  By  the  general  rule 
«  of  law  the  sheriff  can  only  seize  such  goods  and  chattels  as 
he  can  sell  Before  the  1  &  2  Vict  c  110,  s.  12,  the  sheriff 
could  not  take  in  execution  money  or  bank  notes.  That 
act  has  enabled  him  to  do  so,  but  has  left  the  case  of  lien  as 
it  stoodatcommon  law.  What  is  there  which  the  sheriff  can 
take  in  execution  ?  lien  is  a  right  by  the  possessor  of  pro- 
perty to  hold  it  for  the  satis&ction  of  his  demand,  and  if  he 
part  with  the  possession  the  lien  is  gone.  (/)  In  general,  a 
lien  gives  no  right  to  sell,  the  only  exception  is,  where  the 
keeping  of  the  goods  is  attended  with  expense,  as  in  Hostler*s 
ca8e(ff),  where  it  is  said  by  Popham,  C.  J.,  <*If  a  man 
bring  a  horse  to  an  inn,  and  he  leave  him  in  the  stable, 

(a)  1  Salk.  393.  (e)  1  C.  &  P.  347. 

(5)  4  Vei.  396.  (/)  Montague  on  Lien,  1,  7. 

(c)  17  Ves.  193.  (si)  Yelr.  66. 

id)  3  C.  &  P.  435. 
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without  any  special  agreement  to  pay,  the  innkeeper  is  not  1840. 
bound  to  deliver  the  horse  until  the  owner  has  paid  his  Lkogb 
chaiges^  but  is  justified  in  detaining  him  for  his  food  and  ^* 
keeping,  and  when  the  horse  has  eaten  as  much  as  he  is  and  Another. 
worthy  the  innkeeper,  at  a  fiur  valuation,  may  sell  him,  and 
the  sale  will  be  good  at  law.  So,  where  a  tailor  has  any 
clothes  to  make,  and  he  make  them  accordingly,  he  is  not 
bound  to  deliver  them  until  he  is  paid  for  the  making  of 
them.  But  though  he  may  detain  them  until  paid  for,  yet 
he  cannot  sell  them  in  defiuilt  of  payment;  and  die  reason 
is  this,  that  the  keeping  of  the  horse  is  attended  with  ex- 
pense, but  the  keeping  of  the  clothes  is  not"  There  is  a 
distinction  between  the  case  of  lien,  and  of  goods  deposited 
by  way  of  securi^  for  a  loon;  in  the  latter  case,  die  lender,  , 
in  defiudt  of  payment,  may  sell  the  goods.  This  distinction 
is  adverted  to  in  Pothanier  v.  Dawion{a)t  by  &t&ii,  C.  J., 
who  says,  ^  Undoubtedly,  as  a  general  proposition,  a  right 
of  lien  gives  no  right  to  sell  die  goods;  but  when  goods  are 
deposited  by  way  of  security,  to  indemnify  a  party  against 
a  loan  of  money,  it  is  more  than  a  pledge ;  the  lender^s 
ri^ts  are  more  extensive  than  such  as  accrue  under  an 
oidinary  lien  in  the  way  of  trade."  In  Jacoht  v.  Latour  {b\ 
a  party  having  a  lien  on  goods,  caused  them  to  be  taken  in 
execution  at  his  own  suit,  and  it  was  held  tixat  he  thereby 
lost  his  lien,  although  the  goods  were  sold  to  him  under 
the  execution,  and  never  removed  off  die  premises.  \Parkey 
B.,  referred  to  Capper  v.  Dicking9im{pj\.  In  Com*  Dig.  tit 
^^ Execution^  {C  ^  it  is  said,  that  the  sheriff  cannot  take 
goods  in  pledge.  The  rule  of  law  is  distincdy  laid  down 
in  the  books  of  practice,  that  the  sheriff  can  take  nothing 
in  execution  which  he  cannot  sell  {d).  Then  how  can  he 
levy  upon  a  lien,  which  is  a  mere  personal  right,  and  cannot 
be  made  available    by  another,   but  ceases   to  exist   the 


(a)  1  Holt,  38X  id)  2  Udd,  1003  i  Arch.  Prac. 

(6)  6  Bing.  130.  427. 

(e)  1  RoUe*8  Rep.  215. 
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1840.  moment  the  possession  is  parted  with?    Suppose  him  in 

Leogb  possession,  how  could  he  obey  a  writ  of  venditioni  exponas? 

V.  Then,  as  to  the  other  point,  the  replication  is  not  a  de- 

and  Another,  parture.     (Kennedy  abandoned  this  point). 

Pabke,  B. — There  is  clearly  no  departure.  Any  person 
who  has  the  possession  of  goods  lawfully,  has  a  right  to 
bring  trover  in  respect  of  the  conversion  of  them. 

Kennedy y  contr^   It  is  not  intended  to  deny,  as  a  general 
proposition,  that  the  sheriff  cannot  seize  goods  which  he  is 
unable  to  selL     But  that  refers  only  to  property  of  such  a 
nature  that  it  coiild  not  fonn  the  subject  of  a  sale.     Here 
the  property  may  be  sold,  it  is  true  that  it  is  only  a  peculiar 
interest,  but  that  interest  may  be  disposed  o£     \_Alden0n3 
B.  What  right  coiild  the  vendee  have  to  the  lien  ?]     The 
party  might  hold  the  goods  for  the  benefit  of  the  vendee,  but 
admitting  that  there  might  be  some  difficulty  in  selling,  yet 
the  sheriff,  by  seizing  the  goods,  might  in  some  mode  render 
them  available  towards  the  payment  of  the  debt  For  that  pur- 
pose, it  is  not  necessary  that  the  plaintiff  should  part  with  the 
possession.     In  the  cases  cited,  with  reference  to  the  lien 
being  lost,  it  was  the  person  entitled  to  the  lien  who  parted 
with  the  possession.      [Parkcy  6.«— That   makes    no  dif- 
ference, if  the  goods  could  be  taken  by  the  sheriff  it  would 
be  a  breach  of  the  implied  contract  upon  which  they  were 
deposited  by  the  owner,  between  whom  and  the  sheriff 
there  is  no  privity]. 

Parke,  B. — The  general  rule  of  law  is,  that  the  sheriff 
can  only  seize  those  things  which  he  can  selL  That  rule 
has  been  somewhat  modified  by  the  late  act,  1  &  2  Vict, 
c.  110;  but  if  we  consider  the  nature  of  a  lien,  and  the  right 
which  it  confers,  it  will  be  evident  that  it  cannot  form  the 
subject  matter  of  a  sale.  A  Uen  is  a  mere  personal  right, 
which  cannot  be  parted  with,  but  continues  only  so  long  as 
the  possessor  holds  the  goods.     It  is  clear  to  me,  therefore. 
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that  the  sheriff  cannot  sell  an  interest  of  this  description^        1 840. 
which  is  a  mere  personal  interest  in  the  goods.     The  case        Lkgge 
is  quite  difierent  from  that  referred  to  in  which  iroods  are        „*• 
let  on  hire  for  a  certain  period,  because  there,  the  person    and  Another. 
hiring  them  has  the  absolute  use  of  the  goods  for  a  par- 
ticular term,  and  that  interest  may  be  disposed  o£     But 
here,  the  interest  is  personal,  and  cannot  be  transferred  to 
any  other  individual     Then  if  the  sheriff  cannot  sell ;  by 
the  general  rule  of  law,  he  cannot  seize.     There  must  be 

Judgment  for  the  plaintiff. 


Reynolds  v.  Sherwood. 
This  was  an  action  on  a  bill  of  exchange.     Before  de-  A  judge  at 

,       chamber!  has 

claration,  the  defendant,  without  the  consent  of  the  plaintiff,  no  power  he- 

had  obtained  an  order  of  Gumeyy  B.,  "  that  upon  payment  tTorder  that 

of  the  debt,  together  with  interest  and  costs,  all  further  J^"*]^^^*** 

proceedings  should  be  stayed,  but  that  if  de&ult  should  be  payment  of 

-     .  1        1  .     ./»»       1  1.1  .         /•      1    d®"*  and  coats 

made  m  payment,  the  plaintiff  to  be  at  liberty  to  sign  final  within  a  cer. 
judgment"    The  costs  were  taxed,  but  nothing  paid  under  ^ei^|^' 
the  order.  |?^«J»V5' 

the  plaintiff. 

Barstow  had  obtained  a  rule  nisi  to  rescind  the  order,  on 
the  ground  that  the  learned  judge  had  no  power  to  make  it 
without  the  consent  of  the  plaintiff. 

Chandless  shewed  cause.  A  judge  at  chambers  has 
power  to  stay  proceedings  where  the  justice  of  the  case 
requires  it  The  jurisdiction  is  constantly  exercised  at 
chambers,  especially  in  cases  of  appUcation  for  security  for 
X)etB.  It  is  the  only  mode  of  compelling  obedience  to  an 
order  where  the  party  is  not  liable  to  an  attachment 

Lord  Abingeb,  C.  B. — A  judge  at  chambers  has   no 
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1840.  power  to  make  an  order  of  this  kind,  except  by  consent,  or 

^r"'">'^""^  when  the  defendant  is  under  terms  to  plead 
Reynolds  ^ 


V. 

Sherwood. 


Alderson,  B. — ^There  can  be  no  doubt  of  the  power  of 
a  judge  to  stay  proceedings,  if  the  money  had  been  paid. 
Cases  like  this  frequently  present  themselves  at  chambers, 
and  it  is  usual  for  the  judge  to  endeavour  to  settle  them  on 
the  most  reasonable  terms ;  but  the  judge  can  go  no  frirther 
than  recommend  a  particular  course  to  be  adopted  by  the 
parties,  he  has  no  compulsory  jurisdiction. 


RoLFE,  B.,  concurred. 


The  parties  then  agreed  to  terms. 


Classet  9.  Dratton. 
In  order  to  set  FiTZHERBEET  hsd  obtained  a  rule  nisi  to  set  aside 

aside  a  judg- 
ment for  irre-    the  interlocutory  judgment  signed  in  this  cause  for  inre* 

StinSy*Ml!**  gularity.     The  action  was  brought  on  a  promissory  note, 

^a?j^  '^^  *«  '^^^^  "P«°  "^^^  ^^  5^  '"»  obtained,  stated 
ment  has  been  that  the  defendant  had  not  be^h  served  with  process  or 

sumed 

notice  of  declaration,  '^  and  that  deponent  had  been  informed, 
and  beUeved  that  defendant  had  been  served  with  a  rule 
nisi  to  compute  principal  and  interest  on  the  promissory 
note^"  but  the  affidavit  did  not  state  that  interlocutory 
judgment  had  been  signed 

Butt  shewed  cause,  and  objected  that  the  Court  could 
not  interfere,  as  it  did  not  appear  by  the  affidavit  that 
judgment  had  been  signed. 

Fitzherhert  contended,  that  it  sufficiently  appeared  by 
the  allegation,  that  defendant  had  been  served  with  a  rule 
nisi  to  compute. 
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Aldebson,  B. — It  is  not  distinctly  sworn  that  defendant  1840. 

has  heen  served  with  a  rule  to  compute.     The  rule  must  be  clabsky 

dischaiKedL  ** 

«  1     ,.    ,  ,  Drayton. 

Rule  discharged. 


Etre  9.  Shelly. 

Assumpsit  for  work  and  labour  as  an  attorney,  money  An  attorney 
paid,  and  money  due,  upon  an  accoimt  stated.     The  de-  j2nedJbi«^. 
fendant  pleaded,  fifthly,  as  to  so  many  of  the  causes  of  action  tificate  may 

,  carry  on  a 

in  the  said  first  and  second  coimts  of  the  said  declaration  rait  between 

mentioned,  as  relate  to  the  sum  of  4262,  As.  lOd,  other  parcel  vember  ancT 

of  die  said  sum  of  money  in  the  declaration  mentioned ;  nnm  t^^  ^^ 

that  the  said  sum  of  426i  4i.  lOdL  is  claimed  by  the  plaintiff  m  u>y  yev, 

to  be  due  to  him,  for  work  done  by  him  as  an  attorney  entered  the 

and  as  the  attorney  of  and  for  the  defendant,  in  bringing  ^^  if  ^ 'not 

and  prosecuting  and  defending  certain  actions  in  his  late  «nt«^.  ^ore 

*  °  ^  the  expiration 

M^esty's,  William  the  Fourth,  Court  of  Eing's  Bench,  at  of  that  interval, 
Westminster,  by  and  against  certain  persons,  to  wit,  against  Uabletoa  pe- 
J.  K,  S.  P.,  &c  ;  and  for  materials  provided  by  the  plaintiff  xh^efore. 
as  such  attorney,  in  bringing  and  prosecuting  such  actions ;  where,  to  an 
and  for  fees  due  and  payable  to  the  plaintiff  in  respect  and  labour  as 
thereof;  and  for  disbursements  at  law  in  bringing  and  pro-  ibe^de^?ant 
secuting  such  actions,  being  the  said  work  and  materials,  V^^^,  ^ 
fees  and  money,  paid  in  the  said  first  and  second  counts  of  had  not,  during 
the  said  declaration  respectively  mentioned,  and  which  were  time  when  the 
done  and  performed  and  provided  before  the  16th  day  of  ^^ftiSf^^l 
November,  A.  D.  1833 ;  and  the  defendant  fiirther  saith,  ^  **>«  «"- 

...  tificatere- 

that  although  the  plaintiff  was  and  is  an  attorney  of  the  said  quired  by  law, 
Court,  duly  admitted  and  enrolled,  in  that  behalf,  yet  the  bhn topr^- 
{daintiff  had  not,  during  any  part  of  the  time  when  the  said  *^  *iiS^^'^^ 
oik  was  done,  or  in  progress,  and  the  said  materials  were  plied,  that  be 

bad  duly  ob- 
tained the 
"Ttificate.    On  demurrer  to  the  replication,  Htidf  that  the  plea  was  bad,  aa  it  did  not  ihew  that 
is  was  not  done  between  the  l&th  November  and  the  first  oay  of  Hilary  Term. 
SmUe,  that  the  plea  would  also  have  been  bad,  on  special  demurrer,  for  alleging  that  the 
untiff  bad  not  the  certificate  *'  authorising  the  plaintiff  to  practise*  as  an  attorney. 
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1840.  provided,  and  the  said  money  was  paid  by  him ;  the  plaintiff, 
as  such  attorney,  obtained^  or  entered  the  certificate  required 
by  law  in  that  behalf,  authorizing  him,  the  plaintiff,  to 
practise  as  such  attorney  during>  any  part  of  that  time, 
pursuant  to  the  statute  in  such  case  made  and  provided ; 
and  the  plaintiff,  during  all  that  time,  wrongfully  and 
wilMly  neglected  to  take  out  and  obtain,  and  was  without 
such  certificate,  and  never  hath  obtained  or  entered  the 
same,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.     Verification. 

Replication :  That  before  and  during  all  the  time  in  the 
said  fourth  pica  mentioned,  he,  the  said  plaintiff,  had  duly 
obtained  the  certificate  required  by  law  in  that  behalf,  au- 
thorizing him,  the  said  plaintiff,  to  practise  as  such  attorney 
during  the  whole  of  that  time,  pursuant  to  the  statute  in 
such  case  made  and  provided. 

Special  demurrer,  assigning  for  cause,  that  although  it  is 
stated  in  the  said  replication  that  before  and  during  all  the 
time  in  the  said  fourth  plea  mentioned,  he,  the  plaintiff, 
had  duly  obtained  the  certificate  required  by  law  in  that 
behalf,  yet  it  does  not  appear,  nor  is  it  any  where  shewn  or 
alleged  in  the  said  replication,  that  the  certificate  of  him, 
the  said  plaintiff,  was  entered  in  the  Court  as  required  by 
law,  so  as  to  enable  him,  the  said  plaintiff,  to  sue  for,  or 
maintain  any  action,  for  or  in  respect  of  the  causes  of  action 
in  the  introductory  part  of  the  replication  mentioned ;  and 
for  that  the  said  replication  does  not  traverse  or  deny  the 
s^d  statement  in  the  said  plea,  that  the  said  certificate  had 
not  been  entered ;  and  for  that  the  said  replication  omits  to 
answer  a  material  and  essential  and  traversable  allegation ; 
and  for  that  it  traverses  only  part  of  an  indivisible  all^ation, 
the  same  being  an  allegation  essential  to  the  plaintiff's  right 
to  sue ;  and  for  that  the  said  replication  is  uncertain,  unis- 
suable,  and  neither  confesses  nor  avoids  the  defendant's  plea. 

The  points  of  law  stated  in  the  margin  of  the  demurrer 
book  on  the  }>art  of  the  plaintiff,  were  as  follows : — The 
plaintiff  will  object  to  the  last  plea,  on  the  ground  that  there 
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is  no  certiiScate  required  by  law  from  which  an  attorney 
deriyes  any  authority  to  practise  as  auch^  the  only  certificate 
required  by  law  being  a  certificate  duly  stamped,  to  denote 
the  payment  of  the  duty  imposed  by  the  statute  upon 
petsons  practising  as  attomies,  but  which  does  not  contain 
any  anthori^  to  the  attorney  to  practise,  37  Geo.  3,  c.  M, 
sa  26,  27,  and  54  Geo.  3,  c.  144,  ss.  13,  14.  And  because 
the  allegation,  that  the  plaintiff  had  not  obtained  or  entered 
the  certificate  required  by  law  in  that  behalf  authorizing 
him  to  practise  as  such  attorney,  involves  a  mixed  question 
gf&ct  and  law,  whereas  the  plea  ought  to  have  stated,  either 
that  the  plaintiff  had  never  obtained  any  certificate,  or  stated 
the  ficts  which  rendered  the  certificate  insufBcient  in  law. 
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PeUr^dorff,  in  support  of  the  demurrer.     The  37  Geo.  3, 
c.  90  (a),  requires  not  only  that  a  certificate  should  be  taken 


(a)  See.  ^.  And  whereas,  by 
an  Act  passed  in  the  25th  year  of 
the  reign  of  lua  present  Majesty, 
intitiilBd,  An  Act  fcr  granting  to 
itf  M^etty    certain    duties    on 
eert^ieates  to  be  taken  ant  by  soli' 
eitors,  attorneys,  tind  others  prac- 
tising in  certain  courts  of  justice  in 
Great  Britain;  and  certain  other 
duties  with  respect  to  warrants, 
mandates,  and  authorities,  to  be 
mteredor  filed  on  record,  as  therein 
mmHomcd:  certain  duties   were 
granted  on  certificates  to  be  taken 
oQl  by  any   solicitor,  attorney, 
notary,  proctor,  agent,  or  procu- 
xator,  of  his  admission,  enrol- 
ment, or  register  in  any  of  the 
ooQits  therein  mentioned.    And 
vhereas,  for  the  avoiding  frauds, 
I  expedient  that  the  certificates 
U  be  taken  out  only  at  the 
1  office   of    stamps;  be    it 
her  enacted,  that  from  and 
'  the  first  (ky  of  November, 


one  thousand  seven  hundred  and 
ninety  seven,  every  person  ad- 
mitted, sworn,  enrolled,  or  re- 
gistered, a  solicitor,  attorney,  no- 
tary, proctor,  agent,  or  procurator, 
in  any  of  his  Majesty's  courts  at 
Westminster,  or  in  any  ecclesias- 
tical court,  or  in  any  of  the  courts 
of  admiralty,  or  Cinque  Ports, 
the  great  sessions  in  Wales,  or 
in  any  courts  in  the  counties 
palatine,  or  in  any  other  court  in 
that  part  of  Great  Britain  called 
England,  holding  pleas,  where 
the  debt  or  damage  shall  amount 
to  forty  shillings  or  more,  shall 
annuaUy,  between  the  first  day 
of  November  and  the  end  of 
Michaelmas  Term,  then  next  fol- 
lowing, during  such  time  as  he 
shall  continue  so  to  practise  in 
any  of  the  said  courts,  or  before 
such  person  shall  commence, 
carry  on,  or  defend,  any  actipn 
or  suit,  or  any  proceedings  what- 
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out,  but  also  that  it  should  be  entered  in  one  of  the  Courts 
in  which  the  person  named  therein  is  admitted,  before  such 
person  is  permitted  to  practise.  The  30th  section  enacts, 
**  that  if  any  person  shall,  in  his  own  name,  or  in  the  name 
of  any  other  person,,sue  out  any  writ  or  process,  or  com- 
mence, prosecute,  cany  on,  or  defend,  any  action,  or  siut, 
or  any  proceedings  in  any  of  the  Courts  aforesaid,  for,  or  in 
expectation,  gain,  fee,  or  reward,  or  shall  do  any  act  in  any 
of  the  said  Courts,  as  an  attorney,  solicitor,  notary,  proctor, 
agent,  or  procurator  of  such  Court,  without  obtaining  a 
certificate,  or  mthout  entering  the  tame  in  one  ef  the  Courts 
aforoMaid,  wherein  such  person  shall  be  admitted,  enroUed, 


soever  in  any  of  the  said  courts, 
deliver  to  the  commissioners  ap- 
pointed to  manage  the  duties  on 
stamped  vellum,  parchment,  and 
paper,  or  to  their  officer  or  officers 
appointed  by  them,  at  the  head 
office  of  stamps  in  Middlesex,  a 
paper  or  note,  in  writing,  con- 
taining the  name  and  usual  place 
of  residence  of  such  person ;  and 
thereupon,  and  upon  payment  of 
the  duties  by  the  said  act  im- 
posed, according  to  the  place  of 
his  residence  described  in  such 
paper  or  note,  in  writing,  every 
such  person  shall  be  entitled  to  a 
certificate,  duly  stamped,  to  de- 
note the  payment  of  the  duty  by 
ihe  said  act  imposed,  according 
to  the  place  of  residence  described 
as  aforesaid ;  which  certificate 
the  said  commissioners,  or  such 
person  or  persons,  who  shall  be 
appointed  by  the  said  commis- 
sioners, shall  cause  to  be  imme- 
diately issued,  under  the  hand 
andjiame  of  the  proper  officer, 
in  Bud&  form  as  the  said  commis- 
sioners shall  devise. 
Sec.  27.  And  be  it  further  en- 


acted, that  every  certificate  so  to 
be  obtained  as  aforesaid,  shall  be 
entered  in  one  of  the  courts  in 
which  the  person  described  there- 
in shall  be  admitted,  enrolled, 
sworn,  or  registered,  with  the  re- 
spective officer  or  officers  of  the 
said  courts,  appointed  by  the 
said  act  to  grant  certificates  of 
enrolment,  admission,  or  register, 
within  the  time  hereinbefore  pre- 
scribed, or  before  such  j^erson 
shall  be  permitted  to  practise  as 
aforesaid ;  and  the  said  respective 
officers  shall,  and  they  are  hereby 
respectively  required,  from  time 
to  time,  upon  payment  of  the  fee 
of  one  shilling,  to  enter  in  alpha- 
betical order  the  names  of  the 
persons  described  in  such  re- 
spective certificates,  together  with 
the  places  of  such  tlieir  reaidenee 
as  aforesaid,  and  the  respective 
dates  of  such  certificates,  in  books 
or  rolls  to  be  prepared  for  that 
purpose,  to  which  books  or  rolls 
in  the  said  courts  respectively, 
aU  persons  shall  and  may,  «t 
seasonable  times,  have  frsis  ac- 
cess without  fee  or  reward. 
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svonif  or  registered  as  attorney,  &c.,  every  sach  person  1840. 
shaOy  far  every  such  offence,  forfeit  and  pay  the  sum  of  60i,  ^^ 
and  shall  be,  and  is  hereby  made,  incapable  to  maintain  or  *• 

proaecate  any  action  or  suit  in  any  court  of  law  or  equity, 
fer  the  recovering  any  fee,  reward,  or  disbursement,  on  ac- 
ooont  of  prosecuting,  carrying  on,  or  defending  any  action, 
aoit,  or  proceeding,  or  having  prosecuted,  carried  on,  or 
defended  any  action,  suit,  or  proceeding,  or  any  matter  or 
diing  relating  thereto,  without  such  certificate  as  aforesaid." 
Hie  plea  states  two  circumstances,  both  essential  to  enable 
the  plaintiff  to  recover,  and  though,  perhaps,  it  might  be 
bad  on  special  demurrer  for  duplicity,  yet,  as  the  plaintiff 
has  pleaded  over,  the  replication  is  defective  in  not  averring 
that  both  requisites  have  been  complied  with.  BoUon  v. 
Cannon  (a).  At  all  events  the  material  allegation  in  the 
{dea  is,  that  the  plaintiff  did  not  enter  his  certificate,  and 
that  the  replication  leaves  unanswered. 

Peacock^  contra. — The  averment  in  the  plea,  that  the 
plaintiff  did  not  enter  his  certificate,  is  immaterial,  and  need 
not  be  traversed  in  the  replication.  The  omission  to  enter 
die  certificate  may  subject  him  to  die  penalty,  but  it  does 
not  {Hedude  him  firom  bringing  an  action  to  recover  his 
fees.  The  terms  used  in  the  latter  part  of  the  30th  section, 
which  restricts  his  right  to  recover,  are  '^  witixout  such  cer- 
tificate as  aforesaid."  [Alderton,  B. — ^The  27th  section 
requires  the  certificate  to  be  entered  before  he  is  permitted 
to  practise].  According  to  the  case  of  Bowler  v.  Brown  (b), 
the  omission  to  take  out  a  certificate  must  be  with*  intent  to 
evade  the  payment  of  duty ;  but  if  die  construction  con- 
tended fi>r  on  the  other  side  be  put  upon  the  statute,  amere 
mistake  on  the  part  of  an  agent,  in  not  entering  the  cer- 
^ficate,  would  deprive  an  attorney  of  his  fees.     If  that  case 

^  law,  and  a  wiUul  and  wrongfiil  neglect  alone  disqualifies 

• 

(a)  1  Vent  271.  (&)  4  Nav.  &  M.  17. 
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1840.  him,  and  subjects  him  to  the  penalty,  the  only  material 
£Y^g  aUegation  in  the  plea  is,  that  he  did  not  take  out  his  cer- 
tificate, and  it  is  unnecessary  to  notice  the  non-entry  of  it 
Hie  26th  seiction  requires  that  every  attorney  shall  deliver 
to  the  CommiBsioners  of  Stamps  a  paper,  containing  his 
name  and  place  of  residence,  in  order  that  it  may  be  as- 
certained whether  he  is  liable  to  the  higher  or  low^  duty* 
Then  follows  the  27th  section,  which  requires  the  certificate 
to  be  entered  with  the  proper  officer  of  the  Court,  that  it 
may  be  seen  whether  the  description  is  correctly  given. 
Besides,  it  is  consistent  with  every  averment  in  this  plea» 
that  the  work  was  done  between  the  15th  November  «tkd 
16th  December,  in  which  case  it  would  not  be  necessary  that 
the  plaintiff  should  have  a  certificate.  The  plea  is  also  bad  for 
alleging  that  there  was  no  certificate  authorUing  the  plaintiff 
to  practise ;  the  certificate  merely  qualifies,  but  does  not 
authorize  a  person  to  act  The  plea  then  involves  a  question 
of  law  and  j&ct,  AsKby  v.  Harris  (a) ;  it  would  be  necessary 
at  Nisi  Prius  to  direct  the  jury  as  to  the  effect  of  the  cer- 
tificate* This  objection  is  available  on  general  demurrer, 
Lloyd  V.  Wood  {Vy  [^Parke,  B. — The  declaration  in  Lhyd 
V.  Wood  would  seem  to  be  bad  on  special  demurrer  only]. 
WiUon  V.  Chambers  (c)  was  decided  on  another  section  of 
the  37  Geo.  3,  c  90,  and  does  not  affect  the  case  oi  Bowler 
V.  Brown,  There  is  another  objection  to  the  plea,  that  it 
does  not  allege  that  the  work  was  done  after  the  1st  No- 
vember, 1797. 

Petersiorffi  in  reply.  There  would  be  no  harddiip  in 
holding  the  attorney  responsible  for  the  neglect  of  his  agent, 
as  these  would  be  a  remedy  over  against  him.  But  if  the 
latter  part  of  the  section  is  to  be  construed  as  not  applying 
to  an  omission  to  enter  the  certificate,  the  section  would  be 


(a)  Ante,  vol.  5,  p.  742>  2  M.  (6)  5  A.  &  £.  228. 

&W.673.  (c)  r  A.  &E.  524. 


HILARY  TEBM,  3  VICT.  191 

rendered  whoUy  inoperative.  [^Parke,  B. — The  attorney  1840. 
would  be  liable  to  the  penalty].  The  30th  section  must  be 
read  with  reference  to  the  27th,  which  directs  the  certificate 
to  be  entered*  There  is  nothing  in  the  30th  section  to 
shew  that  one  part  a^^lies  to  taking  out  the  certificate,  and 
the  other  to  entering  it,  the  words  are  in  juxtarposition.  It 
is  a  condition  pnecedent  to  the  right  to  practise,  not  only 
that  a  certificate  should  be  taken  out,  but  also  entered. 
Bowler  v.  Brown  fiilly  goes  to  this  extent,  that  in  order  to 
render  a  party  liable  to  the  penalty,  there  must^be  a  wilful 
Defect  to  take  out  a  certificate.  But,  admitting  that  case 
to  be  law,  there  is  a  distinct  averment  in  this  plea  that  the 
omission  was  wrongfiil  and  wilfid.  With  respect  to  the 
objecti<m  that  the  plea  does  not  allege  that  the  business  was 
done  after  the  37  Greo.  3  came  into  operation,  such  aUegation 
isunneoessary,  as  the  plea  concludes,  contra  formam  statuti, 
1  ChiL  PI  6th  ed.  215.  As  to  the  statement  that  there 
was  no  certificate  authorizing  the  plaintiff  to  practise,  the 
objectianable  words  may  be  rejected,  or  at  all  events,  its 
defect  can  only  be  taken  advantage  of  on  special  demurrer. 
Bat  assuming  that  those  words  cannot  be  treated  as  sur- 
plusage, they  may  be  construed  as  indicative,  not  of  the 
right  of  the  party,  but  of  the  instrument  which  ought  to 
exist,  in  order  to  enable  him  to  sue. 

Cur.  ad*  vtdt 

In  the  sittings  after  Hilary  Term,  the  judgment  of  the 
Court  was  delivered  by 

Pabkb,  B. — The  declaration  in  this  case  was  for  work  and 

labour  as  an  attorney.    There  was  a  plea  as  to  426JL4«.  \(ML 

"ixcA  of  the  money  mentioned  in  the  declaration,  that 

::h  som  was  claimed  to  be  due  to  the  plaintiff  for  costs 

an  attorney,  in  prosecuting  suits  in  the  Queen's  Bench, 

me  before  the  16th  November,  1833  ;  and  that,  although 

J  plaintiff  was  an  attorney  of  the  Cotut,  duly  admitted 
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1840.  and  enrolled,  yet  he  had  not,  during  any  part  of  the  time, 
when  the  work  was  done  or  in  progress,  obtained  or  entered 
the  certificate  required  by  law,  authorizing  him  to  practise 
as  such  attorney  during  any  part  of  that  time,  pursuant  to 
thestatute;  and  the  plaintiff,  during  all  that  time,  wrongfully, 
and  wilfully  neglected  to  take  out  and  obtain,  and  was 
without  such  certificate,  and  never  hath  obtained  or  entered 
the  same  contrary  to  the  form  of  t];ie  statute.  The  plaintiff 
replies,  that  before  and  during  all  the  time  in  the  plea  men- 
tioned, he  had  duly  obtained  the  certificate  required  by  law 
in  that  behalf  authorizing  the  plaintiff  to  practise  as  such 
attorney.  To  this  replication  there  is  a  special  demurrer, 
assigning  for  cause  that  the  replication  does  not  state  that 
the  certificate  had  been  entered  The  plea  would  un- 
doubtedly be  bad  for  duplicity,  on  special  demurrer,  but  is 
cured  by  pleading  over.  Probably  it  would  have  been  bad 
on  special  demurrer  (and  we  are  inclined  to  think  on  special 
demurrer  only),  for  describing  the  certificate  not  in  terms 
of  the  act  of  Parliament,  but  by  words  involving  its  legal 
effect  and  operation.  The  replication  also  would  be  bad 
without  doubt,  if  it  answered  only  one  of  two  grounds  of 
defence,  both  available,  contained  in  the  plea;  it  does 
answer  one,  namely,  the  practising  without  a  certificate ; 
it  does  not  answer  the  other,  namely,  the  practising  without 
having  entered  that  certificate  according  to  the  provisions 
of  the  statute ;  and  the  question  in  the  case  is,  whether  the 
omisfidon  to  enter  a  certificate  is  an  answer  to  an  action  for 
business  done  at  any  time  during  the  year  to  which  the 
certificate  applies  ?  Upon  these  pleadings  we  must  assume 
that  if  the  business  was  done  in  one  year  between  the 
15th  November  and  the  15th  November,  there  was  a  cer- 
tificate duly  obtained  but  never  entered ;  if  in  two  or  more 
years,  there  were  two  or  more  cerdficatesi,  but  each  omitted 
to  be  entered,  and  the  question  is,  whether  the  omission  to 
enter  a  certificate  deprives  the  plaintiff  of  his  remedy  by 
action  for  the  business  done  in  every  part  of  the  year?  If 
there  is  a  part  of  the  year,  during  which,  the  plaintiff  might 
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do  business  in  the  conduct  of  suits  lawfully,  so  as  to  make  1840. 
a  Iq^  contract  fen*  payment  of  his  services  without  having 
entered  his  certificate,  the  plea  is  bad  in  substance,  so 
&r  as  relates  to  the  not  entering  the  certificate,  inasmuch 
as  it  does  not  aver  that  the  business  was  not  done  in  that 
part  of  the  year  or  years  embraced  in  the  general  terms  of 
the  declaration.  And  upon  a  carefiil  review  of  the  statutes 
on  this  subject,  which  raise  a  question  of  some  nicety, 
we  think  that  it  was  not  illegal  in  this  sense,  for  a  certifi- 
cated attorney  to  cany  on  a  suit  between  the  15th  November 
and  the  first  day  of  EQlaiy  Term  in  any  year  without  having 
entered  his  certificate ;  though  he  would  have  been  liable 
to  a  penalty,  i^  after  having  so  carried  it  on  during  a  part, 
he  did  not  enter  his  certificate  before  the  expiration  of  that 
intervaL  The  first  statute  requiring  a  certificate  was  the 
25  6ea  3^  a  80,  which  enacts,  '^that  every  attorney  admitted 
or  enrolled  in  the  King's  Courts  at  Westminster,  shall,  pre^ 
vions  to  his  prosecuting  or  defending  any  suit,  have  a  cer- 
tificate of  his  admission  or  enrolment  upon  which  a  stamp 
duty  is  to  be  charged."  In  order  to  obtain  it,  he  is  to  de- 
liver a  written  paper,  stating  his  place  of  residence  to  the 
proper  officer  named  in  the  fourth  section  of  the  statute, 
^dnch  vmtten  paper  is  to  be  duly  stamped  according  to  his 
I^ace  of  residence,  and  the  officer  is  to  enter  the  name,  &c., 
of  each  attorney  producing  such  paper,  and  to  subscribe 
to  the  paper  a  certificate  that  such  attorney  is  duly  enrolled 
Tliesecertificatesare  to  remain  in  force  fit)m  the  1st  November 
to  die  1st  November,  and  be  renewed  ten  days  before  they 
expire.  By  section  7,  *'  any  one  who  shall  sue  out  any  writ, 
or  prosecute  or  defend  any  action  for  reward,  without 
having  obtained  such  certificate,  shall  forfeit  50^,  and  is 
disabled  fitxn  suing  for  any  fee  or  reward  for  prosecuting 
nr  defending  such  actions.     Under  this  statute  the  entiy 

as  of  the  name  and  readenoe,  and  preceded  the  certificate ; 

id   all   practice  without    a    certificate  was   not   merely 
ubject  to  a  penally,  but  no  remimeration  could  be  recovered 

IT  it.     The  37   Geo.  3,  c  90,  s.  26,  completely  changes 

YOL.  vm.  o  D.  p.  c. 
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1840.        the  machinery  for  obtainuig  the  stamp  duty,  and  requires 
^"^;^     the  certificate  to  denote  the  fiict  of  payment  of  the  duties 
and  not  of  enrolment,  and  to  be  given  by  a  commissioner 
of  stamps;  and  after  it  has  been  obtained,  makes  itnecessaiy 
that  it  shall  be  entered  with  the  officer  of  the  Court  men- 
tioned in  the  25th  Geo.  3.     The  time  for  taking  it  out 
is  varied.     It  is  provided,  that  every  attorney  admitted  and 
enrolled,  shall  annually,  between  the  Ist  November  and 
the  end  of  Michaelmas  Term  then  next  following,  during 
such  time  as  he  sludl  cofUinue  to  practise,  or  before  such 
person  shall  commence  prosecuting  or  defending  any  action 
or  suit,  obtain  a  certificate  to  denote  the  payment  of  duties. 
The  certificate  to  be  issued  between  these  dates  is  to  be 
dated  on  the  day  when  it  is  issued,  and  is  to  determine  on 
the  Ist  November.  Those  days  are  afterwards,  by  54  Geo.  3, 
c.  144,  altered  to  the  15th  November  and  16th  December. 
The  27th  section  provides,  that  every  certificate  shall  be 
entered  within  the   time  therein-before   prescribed  (viz., 
between  the  1st  November  and  the  end  of  Michaelmas 
Term)  or  before  such  person  shall  be  pennitted  to  practise  ; 
and  by  the  statute  44  Geo,  3,  c.  59,  s.  3,  this  part  of  the 
37  Geo.  3,  is  repealed,  and  it  is  provided  that  any  persons 
who  by  that  act  (37  Gea  3)  are  required  to  obtain  such  certi- 
ficate in  any  year  after  the  Ist  day  of  November,  may  enter 
the  same  at  any  time  before  the  commencement  of  Hilary 
Term  then  next  following ;  and  the  certificate  so  entered 
shall  be  as  valid,  as  if  it  had  been  entered  within  the  former 
time.     The  30th  section  imposes  the  penalties  for  non- 
compliance with  the  previous  enactments.     "Jf  any  one 
shall  prosecute  or  defend  without  obtaining  a  certificate,  or 
without  entering  the  same,  he  shall  forfeit  50^,  and  is  made 
incapable  of  maintaining  any  action  or  suit  for  fee,  &c., 
for  prosecuting  or  defending  any  suit  without  such  cert^lcate 
as  aforesaid."    The  question  in  the  case  depends  on  the 
construction  of  these  clauses,  the  30th  and  27th.      The 
30th  does  not  use  the  terms  ^^  without  having  entered  his 
certificate,  or  without  such  certificate  so  entered  as  afore- 
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sajd;"  it  prohibits  the  suit  for  fees  only  if  there  is  no  cer-  1840. 
tificate.  It  does  not  use  the  language  of  the  26  Geo.  3,  eyre 
without  having  obtained  a  certificate;  and  probably  for  this  ». 

reason  that  under  that  statute  the  certificate  was  required  to 
be  obtained  before  any  business  was  done.  Under  this  statute 
the  business  may  be  done  between  the  1st  November  and  the 
end  of  Michaelmas  Term,  and  the  certificate  antedated  so  as 
to  render  it  legal ;  but  it  seems  that  unless  there  is  a  certificate 
obtained  before  or  so  antedated,  the  action  could  not  be 
ouuntained  in  respect  even  of  business  done  in  that  interval 
It  appears  to  us  that  this  prohibitory  clause  applies  to  the 
want  of  certificate  only.  Is  the  practice  then  rendered 
iDegalby  the  27  th  section,  so  as  to  disable  the  attorney 
from  suing  for  it  ?  Every  practising,  which  is  prohibited 
by  penalty  at  the  time  it  takes  place,  is  illegal,  but  that 
which  is  not  prohibited  at  the  time  it  takes  place  is  not, 
though  the  attorney  be  liable  to  a  penalty  for  a  subsequent 
neglect  or  omission.  The  27th  section  inflicts  the  penalty 
upon  an  attorney  for  not  entering,  which  must  be  either 
within  the  time  aforesaid,  (that  is,  now  between  the  1st  No- 
vember and  first  day  of  Hilary  Term),  or  before  such 
attorney  shall  be  permitted  to  practise.  Now,  in  all  cases 
Ming  within  the  second  branch  of  this  alternative,  by  which 
the  practice  is  prohibited,  unless  there  is  not  only  a  certifi- 
cate, but  an  entxy  thereof  before  it  takes  place ;  it  is  clear 
that  the  practice  is  unlawfiil  without  entry,  and  no  action 
will  he  to  recover  a  compensation  for  it ;  but,  in  the  cases 
Ming  within  the  first  branch,  it  appears  that  it  is  enough 
to  make  the  entry  before  the  end  of  the  limited  time ;  in 
the  meantime,  the  practice  is  lawfiil,  a  contract  to  pay  the 
price  is  lawfiil,  the  price  may  be  sued  for  the  instant  it  is 
due,  and  the  want  of  the  subsequent  entry  cannot  render 
it  illegal  by  relation,  but,  if  at  the  end  of  the  prescribed  time 
Sr  entry,  there  is  no  entry,  then  the  attorney  is  liable  to  a 
aialty.  It  appears  to  us  that  the  business  done  between 
lie  15th  November,  and  the  first  day  of  Hilary  Term, 
iDs  within  the  latter  alternative ;  any  business  done  at  any 

o  2 
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Other  time  of  the  year  within  the  former.  And  the  plea 
is  bad,  as  it  does  not  shew  that  the  business  was  of  this 
description,  for  it  is  consistent  with  every  averment  in 
the  plea,  that  the  business  was  done  between  the  15th 
November  and  the  first  day  of  Hilaiy  Term  in  one  or  more 
years.  As  this  is  a  sufficient  ground  for  our  judgment,  we 
do  not  think  it  necessary  to  advert  to  another  objection  made 
to  the  plea,  founded  on  the  case  of  Bowler  v.  Brown  (a). 
There,  the  omission  to  take  out  the  certificate  is  averred  to 
be  wilfiil,  but,  it  is  not  averred  that  the  omission  to  enter  it 
was  so,  nor  do  we  give  any  opinion  upon  the  authority  of 
that  case.  Our  judgment  must,  for  the  reason  before  given, 
be  for  the  plaintiff. 

Judgment  for  the  plidntiff. 


(a)  4  N.  &  M.  17 ;  2  Ad.  &  £.  116. 


Payment  of 
money  into 
Gooit  nndir 
anindebiutiig 
count  by  two 
or  more  de- 
fendant! it  no 
•dminion  of  a 
Joint  lialttlity. 


Sta^leton  f>.  Jonathan  Noel  and  John  Noel. 

Assumpsit  for  money  due  for  wharfage.  The  only 
plea  was  payment  into  Court  of  10/L,  with  denial  of  damages, 
ultra;  upon  which,  issue  was  joined. 

The  particular  of  demand  stated  the  action  to  be  brought 
for  the  recovery  of  50£  due  fix)m  the  defendants  to  the 
plaintiff  for  wharfieige. 

At  the  trial,  before  Alderton,  B.,  it  appeared  that  the 
plaintiff  kept  a  wharf  on  the  banks  of  a  canal,  and  that  the  de- 
fendants were  contractors  for  supplying  the  London  and  Bir- 
mingham Railway,  with  goods  of  differentdescriptions,  articles 
of  various  kinds,  particularly  iron ;  and  some  waggons  were 
proved  to  have  been  seen  lying  on  the  plaintiff's  whar£  A 
letter  was  put  in,  written  by  Jonathan  Noel,  in  answer  to  a 
demand  for  payment,  on  the  part  of  the  plaintiff,  in  which 
he  stated  ''that  he  was  sure  that  the  charge  for  wharfiige  must 
have  been  made  through  some  mistake,  as  his  wharfage 
account  with  the  plaintiff  was  settled,  and  no  fresh  liabili^ 
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had  been  incunned  It  was  trae  that  there  were  a  few 
waggons  on  the  whar£  but  they  could  be  removed,  if  the 
plaintiff  desired  it*^  The  learned  judge  being  of  opinion 
that  there  was  no  evidence  to  shew  the  joint  liability 
of  John  Noel,  nonsuited  the  plaintiff,  reserving  leave  to 
move. 
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KeUy  moved  accordingly.  Taking  the  plea  and  evidence 
together,  a  prima  fiu^ie  tiability  is  established  against  both  de- 
fendants. The  payment  of  money  into  Court  by  both,  admits 
ajoint  contract  and  liability  to  some  extent,  and  renders 
the  letter  evidence  against  both.  In  an  action  for  wages 
against  four  defendants,  under  a  written  contract,  signed  by 
one,  in  the  name  of  a  firm,  the  four  defendants  having  paid 
money  into  Court,  it  was  held,  that  they  were  precluded 
from  shewing  that  one  of  them  was  not  a  par^  to  the  con- 
tract. Ravenscroft  v.  Wise  (a).  {AldersoUy  B. — That  case 
has  been  overruled  by  the  recent  decision  of  Hingham  v. 
Robifu  (b)y  in  which  the  effect  of  payment  of  money  into 
Court  was  fuUy  considered].  That  was  not  a  question  of 
j<Hnt  liabili^,  but  whether  the  defendant  was  liable  at  all, 
the  jury  having  expressly  found  that  there  was  no  contract 
[Alderson,  B. — ^Where  is  the  distinction  in  principle  ?  If  the 
payment  of  money  into  Court  cannot  render  a  person  liable, 
who  would  not  otherwise  be  so ;  how  can  it  operate  so  as  to 
raise  a  joint  Uability  ?]  This  case  resembles  a  payment  by  the 
two  upon  a  viva  voce  demand.  \^Jlder807i,  B. — The  same 
inference  cannot  be  drawn  firom  a  plea,  as  £rom  an  act  done. 
Suppose,  for  instance,  a  defendant  pleads  to  an  action  of 
trespass,  not  guilty,  and  a  justification,  the  admissions  con- 
tained in  the  latter  plea,  could  not  be  used  by  the  plaintiff 
for  the  purpose  of  proving  the  first  issue ;  but  if  the  de- 
indant  had  said  in  conversation,  *^  I  did  the  act  complained 
;  but  I  was  justified  in  so  doing ;"  that  might  be  good 

idence  against  him.]     Here,  the  money  being  pcdd  sub- 


(a)  Ante,  vol.  2,  p.  676 ;  1  C,  M.       (5)  Ante,  vol.  7,  p*  352  ;  6  M. 
R.  303.  h  W.  94. 
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sequently  to  the  demand  of  a  specific  sum,  the  plea  is 
tantamomit  to  an  act 

Aldebson,  B. — J£  this  was  the  first  case  after  Ravens^ 
croft  V.  fFisBy  in  which  the  point  had  been  presented  to 
the  Court,  whatever  my  own  opinion  might  be  respecting 
the  authority  of  that  decision,  I  should  have  been  disposed 
to  grant  a  rule,  in  order  that  the  question  might  be  recon- 
sidered; for  it  would  be  a  strong  proposition  to  say  that  a 
case  so  similar  to  the  present  was  not  worthy  of  great 
consideratioiL  But  the  authority  of  the  subsequent  case  of 
Bingham  v.  Robins,  the  fiill  discussion  the  matter  then 
underwent,  and  the  principles  there  laid  down  by  the  judges 
who  delivered  their  opinions,  have  virtually  overruled 
Ravemcrofi  v.  Wise,  and  placed  the  law  on  this  subject  on 
a  simple  and  clear  foundation,  nor  were  those  principles 
then  recognized  for  the  first  time.  I  wdl  recollect  Bay  ley, 
J.,  on  the  Northern  circuit,  laying  down  the  same  rule  in  a 
similar  case.  Payment  into  Court,  in  an  action  on  a  special 
contract,  admits  the  contract  alleged  in  the  declaration,  and 
for  the  reason,  that  unless  the  defendant  means  to  admit  it, 
he  ought  not  to  pay  money  into  Court  By  admitting 
something  to  be  due,  he  admits  the  contract  as  alleged,  but 
the  same  rule  does  not  apply  to  an  indebitatus  count,  for 
such  count  is  not  confined  in  its  operation  to  one  contract, 
but  may  extend  over  any  number  of  contracts  between  the 
same  parties ;  and  consequently  payment  into  Court,  under 
such  a  count,  only  admits  in  substance,  that  on  some  one  or 
more  of  those  contracts,  the  defendants  are  jointly  liable  to 
the  plaintifi;  But  it  is  no  admission  of  any  particular  con- 
tract, because  an  indebitatus  count  states  no  particular 
contract  Then  what  is  the  real  issue  between  the  parties? 
The  plaintiff  says,  "on  some  one  or  more  causes  of  action 
I  have  a  claim  against  you  for  so  mucL''  The  defendants 
say,  "on  some  one  or  more,  you  have  to  the  extent  of  lOi, 
but  for  the  residue  you  have  no  such  clainL**  It  is  for  the 
plaintiff  then  to  shew  affirmatively,  that  there  is  some  con- 
tract on  which  both  the  defendants  are  liable,  and  to  an 
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extent  beyond  the  sum  paid  by  them  into  Court     If,  on  the        1840. 
one  handy  he  does  not  prove  a  liability  in  both,  he  will  ML     g^][2[^^ 
altogether ;  and  iJ^  on  the  other,  he  succeeds  in  proving  them  «• 

liable,  but  not  beyond  the  amount  paid  into  Court,  he  will  and  Another. 
also  &il,  for  the  defence  is  then  established.  Here  then,  the 
plaintiff  proves  a  prima  facie  case  against  one  defendant, 
and  no  case  whatever  against  the  other ;  but  then  he  says, 
« As  you,  John  Noel,  have  paid  money  into  Court,  you 
most  be  considered  as  having  admitted  this  contract,  to 
irtiich  I  have  proved  and  shown  Jonathan  Noel  to  be 
liable."  It  is  obvious,  that  there  might  be  some  one  con- 
tract on  which  both  defendants  are  liable,  and  another, 
upon  which  Jonathan  Noel  alone  was  liable.  The  plaintiff 
undertakes  to  satisfy  the  jury  that  he  has  some  claim  against 
both,  as,  therefore^  the  &cts  laid  before  the  jury  are  equally 
c(»]sistent  with  both  defendants  being  liable  for  a  certain 
debt,  and  Jonathan  Noel  alone  for  another;  and  as  the  jury 
cannot  say  whether  John  Noel  is  liable,  under  the  present 
contract  or  not,  they  ought  to  find  for  the  defendants,  as 
liability  has  not  been  fixed  on  them.  On  this  principle,  I 
nonsuited  the  plainti&  at  the  trial,  conaidering  that  there 
was  no  evidence,  fix>m  which,  the  jury  could  find  a  joint 
liabiU^,  and  I  still  thii^  I  was  right  in  so  doing. 

GuBNST  and  Rolfe,  Bs.,  concurred. 

Lord  Abimobb,  C.  B.,  and  Parke,  B.,  were  absent 


Leach  r.  Swallow. 

In  this  case  the  venue,   which   was  originally   laid  in  The  venue  was 

London,  was  removed  by  the  defendant   to  Lancashire,  changed  by  the 

xm  the  usual  affidavit     A  summons  was  then  obtained  ^^^^  ^^ 

I  the  plaintiff  to  change   the  venue  to  Middlesex,  the  plaintiff  then 

obtained  by 
the  defendant's 

ent,  an  order  to  change  it  to  C . .  upon  an  undertaking  to  give  material  evidence  there.     Held, 

a  judge  had  power  to  make  the  order. 
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1840.       plaintiff  undertaking  to  give  material  evidence  there;    the 
Leach       defendant  consented^    and   Gumeyt  B.,   made   an  order 

».  aocordimrly. 

Swallow.  ^  ^ 

Martin  having  obtained  a  rule  nisi  to  rescind  the  order 
of  Oumeyi  B.,  on  the  ground  that  the  learned  judge  had 
no  power  to  make  the  order, 

Crompton  shewed  cause,  and  contended,  that  as  the 
defendant  had  acquiesced,  he  could  not  now  seek  to 
rescind  it 

Martin^  contra.  The  order  is  not  according  to  the  practice 
of  the  Court.  The  103rd  section  of  1  Reg.  Gen.,  H.  T., 
2  Wm.  4,  orders,  *^  In  cases  where  the  application  for  a  rule 
to  change  the  venue  is  made  upon  the  usual  affidavitonly,  the 
rule  shall  be  absolute  in  the  first  instance;  and  the  venue  shall 
not  be  brought  back,  except  upon  an  undertaking  of  the 
plaintiff  to  give  material  evidence  in  the  county  in  ^niiich 
the  venue  was  originally  laid" (a).  Where  the  venue  had  been 
changed  by  the  defendant  firom  London  to  Staffordshire^ 
on  tiie  usual  affidavit,  the  Court  refused  to  bring  it  back  to 
London.  On  an  affidavit  that  the  cause  of  action  arose 
partly  in  Staffordshire  and  partly  in  Worcestershire,  and 
that  a  material  witness  resided  in  London,  and  on  the 
plaintiff's  undertaking  to  give  material  evidence  in  one  or 
other  of  tiiose  counties.    Wood  v.  Perkes  (b). 

Per  Cuiuam. — There  is  no  doubt  respecting  the  power 
of  a  judge  to  make  an  order  of  this  description.  The  ob- 
ject of  the  rule  referred  to,  was  to  render  the  practice  of 
the  Courts  uniform,  as,  before  then  the  rule  to  bring  back 
tiie  venue  was  in  the  King's  Bench  a  motion  of  course,  and 
absolute  in  the  first  instance ;  whilst  in  tiie  Common  Fleas 
and  Exchequer,  it  was  a  rule  nisi  only.     As  the  defendant 

(a)  Ante,  vol.  1,  p.  197.  (6)  2  B.  &  Aid.  618. 
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has  acquiesced  in  the  order,  he  has  precluded  himself  fix>m       1840. 
mcinding  it,  and  the  rule  must  be  discharged  ivith  costs.  Leach 


Rule  discharged. 


SWALU>W. 


TuBQUAND  and  Another,  Assignees  of  Tatlob,  a  Bankrupt, 
V,  The  GuABDiANS  OF  THE  Strand  UmoN. 

1  HIS  was  an  action  by  the  assignees  of  a  bankrupt,  for  Jn  an  >^m 
work  done  by  him  in  the  poor-house  of  the  Strand  Union-  labour,  a  judge 
Hie  work  principally  consisted  of  setting  up  grates  and  tomikelim' 
attsrhing  other  fixtures  to  the  premises.  After  declaration,  an  ^^^  ^ 
application  had  been  made  for  further  and  better  particular  witnenes  to 

,     .  ,  enter  the  de- 

of  the  plaintiff'  demand,  which  was  consented   to.     The  fendant'i 
ldainti£b  then  took  out  a  summons,  before  jRolfe^   B.,  to  ^d^^inmct 
allow  the  plaintifis'  attorney,  the  bankrupt,  and  any  number  ^^  '^"^  *^•• 
of  witnesses  on  his  behalf  not  exceeding  four,  to  examine 
the  work  done  and  materials  provided  by  the  bankrupt 
The  summons    was  opposed  by  the  defendants,  but  the 
learned  judge  made  an  order  accordingly. 

Adams,  Seijt.,  having  obtained  a  rule  nisi  to  rescind  the 
order,  on  the  ground  that  the  learned  judge  had  no  juris- 
diction to  make  it,  as  it  amounted  to  a  permission  to  enter 
the  fireehold  of  the  defendants. 

Cressfcett  shewed  cause. 

Per  Curiam. — The  order,  if  valid,  might,  upon  dis- 
obedience to  it,  be  enforced  by  attachment     Then,  it  is 
''vidently  one  which  a  judge  has  no  power  to  make.     K  the 
irty  should  refuse  so  reasonable  a  thing  as  an  inspection,  it 
ay  be  a  matter  of  argument  before  the  jury,  but  the  Court 
AS  no  power  to  enforce  it 

Rule  absolute. 
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Atmes  V.  Lettice. 
A  motum  for  a  StAMMERSAou  the  3l8t  January,)  moved  for  anile  nisi, 

new  trial  may      «  ,  5     *.  .  rm 

be  made  at  any  lor  a  new  tnal,  on  the  ground  of  surprise.  There  was  some 
fo^da'ysSler  ^^^^^  whether  the  motipn  was  in  time.  The  case  was  tried 
the  distringaa    before  Rolfe,  B.,  at  the  sittings  in  term,  and  more  than  four 

18  revumaDief 

although  more  dajs  had  elapsed  since  the  trial ;  the  distringas  was  not 
have  elapse/     returnable  until  the  29th  January.     He  referred  to  Jrch- 

since  the  trial,      j^^,  (.  j  p  453^  ^^  ^^  ^^^^^   ^j^^  ^^^   f^^  ^j^^ 

it  appeared,  that  the  motion  might  be  made  at  any  time 
within  four  days  after  the  distringas  is  returnable,  although 
more  than  four  days  may  have  elapsed  since  the  triaL 

The  Court  held  that  the  motion  was  in  time. 

Whtpb  v.  Urwin. 

Where  a  de-  -L  HE  defendant  having  been  arrested  for  650iL,  paid  that 
SuS'id'judg.  amount  into  Court,  in  lieu  of  bail,  under  7  &  8  Geo.  4, 
ment  asincase  c.  71,  s.  1,  and  subsequently  obtained  judflmient  as  in  case 

of  a  nonsuit,  a       ^  .  ^  J  J   ^ 

role  to  pay  to    ofanonsmt 

him  money  de- 
posited in  lieu 

of  bail  isabso-  RawUnson  moved,  that  the  money  be  paid  out  to  the  de- 
lute  m  the  first*  .  J       tr^ 

instance.  fendant,  the  only  question  was,  whether  the  rule  ought  to 

be  made  absolute  in  the  first  instance  ?  In  Symes  v.  Rote  (a), 
the  Court  granted  a  rule  nisi  only,  but,  in  that  case,  there 
was  judgment  for  the  defendant  upon  verdict,  and  it  was 
possible  that  a  writ  of  error  might  be  brought  The  present 
case  was  distinguishable. 

The  Court  granted  the 

Rule  absolute  in  the  first  instance. 

■» 

(a)  5  Bing.  269  $  2  M.  &  R.  426. 


^^  ^^4^/^r,'^^^.^^./*/  ^^^^y^-z 
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MoBSE  V.  Appleby. 

1  HIS  was  an  acuon  of  trespass^  quare  clausum  fi^git  In  trespass 

Tlie  defendant  pleaded^  first,   not  guilty;  secondly,  that  S«git,thede- 

tbe  plaintiff  was  not  possessed  of  tke  close  in   question ;  ^°  ^  ^^ 

thirdly,  liberum  tenementum;   fourthly,    that  A.  B.  was  guilty ;  second, 

seised  in  fee  of  the  close  in  question,  and  that  the  defendant,  was  not  posses- 

as  his  servant,  and  by  his  command,  committed  the  tres-  il^nim  tene- 

paas  complained  o£     A  summons  had  been  taken  out  at  fo^J^^^igjn 

chamberB,  callimr  on  the  defendant  to  shew  cause  why  the  in^ee  of  a 

second  plea,  or  why  the  third  and  fourth  pleas  should  not  by  whose  com. 

be  struck  out,  as  being  in  contravention  of  the  Reg.  Gen.,  feSSant  com- 

E  T.  4  Wm.  4,  R.  6.     Gumey,  B.,  before  whom  the  sum-  "»««d  the 

'  i^^       '  trespass.     An 

moDS  was  attended,  refused  to  make  any  order,  whereupon  application 

was  made  to  a 
judge  at  cham- 

Gray  applied  to  the  Court,  and  obtained  a  similar  rule  ^"t^es^oi^ 
niffl,  acrainst  which,  or  ^'"'d  and 

^^  fourth  pleas, 

but  he  made 

W,  H,  Watson  shewed  cause.     The  Court  has  no  juris-  "^g^Je, 
diction  to  entertain  this  application.      Where  more  than  ''^«^^«'^»  '^ 

^*-^  such  case  an 

one  plea  is  used  in  apparent  violation  of  the  rule  of  Comt,  appeal  lies  to 
the  party  is  at  liberty  to  apply  to  a  judge  at  chambers,  but  if  in  trespass 
he  refuses  to  interfere,  then  the  rule  gives  no  appeal  to  the  ?regS,^hed^ 

Court  fondant  may 

plead  the  seisin 
m  fee  of  him- 

Aldebson,  B. — As  my  brother  Gumey  has  refiised  to  make  third  person 
any  order  in  this  case,  I  do  not  see  how  we  can  interfere.    K  J^^L'^d 
a  judire  makes  an  erroneous  order,  the  riirht  of  appeal  im-  aplea  denying 

,.      ,        .  .  j^  the  plaintiflPs 

mediately  arises,  but  in  this  case  the  Court  has  not  the  same  possession. 

powerthat  the  judge  has.   For  instance,  if  parties  come  before 

me  at  chambers,  upon  an  application  like  the  present,  and 

iDswer  to  my  inquiry,  whether  the  defendant  intends  to 

ke  two  separate  defences  under  the  proposed  pleas,  he 

sfies  me  that  he  does  so  intend,  I  make  an  ind<NrB&> 

at  upon  the  summons  accordingly.    The  Court,  however, 

no  power  to  make  such  indorsement,  which  shews  that 
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1 840.  there  cannot  be  an  original  application  to  the  Court  In  a  case 
like  the  present,  where  the  point  could  not  be  raised,  except 
on  order  be  made,  the  party  might  apply  to  another  judge, 
but  if  each  judge  individually  refuses  to  make  an  order  an 
appeal  to  them  collectively  in  this  Court,  can  surely  be  of 
no  avail. 

W*  H.  WaUoru  The  pleas  are  not  in  contravention  of 
the  rule  of  H.  G.,  4  Wm*  4.  The  matter  raised  under  the 
second  plea  is  mere  potsessiony  which  is  a  sufficient  answer  to 
the  action  as  against  a  wrong  doer.  By  the  third  and  fourth 
pleas,  the  defendant  shews  title  in  himself  and  a  third  party 
under  whom  he  justifies.  Those  pleas  admit  the  plain- 
tiff's possession,  but  deny  his  right  and  title  to  the  close. 
To  the  third  plea,  the  plaintiff  might  reply  that  he  was 
tenant  to  the  defendant  firbm  year  to  year ;  to  which  the 
defendant  might  rejoin,  that  the  tenancy  was  determined  by 
a  notice  to  quit  The  new  rules  were  never  intended  to 
.  preclude  a  party  firom  thus  bringing  the  question  to  a  precise 
issue.    (He  was  then  stopped  by  the  Court). 

Orayy  in  support  of  the  rule.  First,  as  to  the  jurisdiction. 
There  are  two  classes  of  cases,  respecting  which  an  ap- 
plication of  this  description  may  be  made.  The  one  is, 
where  the  two  pleas  set  up  the  same  subject  matter  of 
defence;  and  the  other,  where  the  same  matter  may  be 
given  in  evidence  under  either  plea.  Suppose  the  case  of 
a  declaration,  containing  two  counts,  each,  on  a  contract 
to  build  a  house,  that  would  be  in  apparent  violation  of  the 
rule ;  the  judge,  therefore,  inquires  of  the  plaintiff  whether 
he  intends  to  give  evidence  of  distinct  contracts  under  each 
count,  and  if  he  succeeds  in  satisfying  the  judge  that  he  does, 
it  becomes  necessary  to  make  an  indorsement  on  the  summons. 
That  may,  perhaps,  be  the  reason  why,  in  such  case,  no 
appeal  lies  to  the  Court.  But  the  present  case  fiills  within 
the  second  class,  and  resembles  Neaie  v.  McKenzie  (a), 

(a)  AntCj  voL  2,  p.  702. 
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where,  to  trespass  for  breaking  and  entering  the  plaintiffs  1840. 
house,  a  justification,  as  landlord,  to  distrain  for  rent,  was 
not  allowed  to  be  pleaded  with  the  general  issue,  because, 
by  statute  that  matter  might  be  given  in  evidence  under 
the  general  issue.  In  such  cases«  the  judge  requires  no  in- 
formation beyond  that  which  appears  on  the  &ce  of  the 
pleadings;,  to  enable  him  to  come  to  a  correct  decifflon,  and 
there  can  be  no  objection  on  general  principles  to  an  appeal 
to  the  Court  Secondly,  a  declaration  in  trespass,  quare 
claosum  firegit,  alleges  two  traversable  fiicts ;  first,  that  the 
defendant  broke  and  entered  a  certain  close ;  secondly,  that 
the  cloee  was  the  plaintifiTs.  The  second  all^ation  is  not 
one  of  bare  possession,  but  of  property  ;  and  a  plea  denying 
it,  is  a  denial  of  title,  Pamell  v.  Young  (a).  Though  as 
against  a  wrong  doer,  bare  possession  is  sufiicient  to  entide 
the  plaintiff  to  maintain  the  action,  because  a  wrong  doer 
is  precluded  fix)m  compelling  the  party  in  possession  to  shew 
title.  Chambers  v.  Donaldson  (&)•  If,  then,  it  be  an  alle- 
gation of  title,  the  form  of  the  traverse,  concluding  to  the 
ooimtry,  can  make  no  difference,  Samuel  v.  Morris  (c).  The 
fiist  and  second  pleas  put  in  issue  the  same  &cts  as  the  plea 
of  not  guilty  before  the  new  rules,  and  under  that  plea  the 
defendant  might  have  given  in  evidence  liberum  tenementum 
m  himself  or  another,  Dodd  v.  Kyffin  (d).  In  Argent  v. 
Durrani  (e)y  Lord  Kenyon  says,  *^  It  is  now  too  late  to 
discuss  this  question,  which  appears  to  have  been  setded  in 
Lord  Coke's  time.  In  a  case  in  1  Lev.  301,  in  trespass, 
the  defendant  pleaded  not  guilty,  and  if  he  could  give  in 
evidence  that  at  the  time  of  the  trespass  the  fi:eehold  was  in 
such  a  one,  and  he  as  his  servant,  and  by  his  command,  en- 
tered, was  the  question ;  and  it  is  weU  said  by  Coke,  that 
the  same  might  be  so  well  enough,  and  so  it  was  adjudged 
in  TreveUarCs  case;  for  if  he  by  whose  command  he  entereth. 


I)  AkU,  voL  6,  p.  347 ;  3  M.  (o)  6  C.  &  P.  620. 

VeL  28S.  ((^  7  T.  R.  354. 

)  11  Eas^  65.  (e)  8  T.  R.  403. 
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1840.       hath  right  at  die  same  instant  that  the  defendant  entered; 

^"^      '     the  right  is  in  the  other,  by  reason  whereof  he  is  not  guilty 

V  as  to  the  plaintiff,  and  judgment  was  given   accordingly." 

Appleby 

Conformably  to  this  doctrine,  I  have  always  understood 
that  it  has  been  the  practice  to  permit  the  defendant  to  give 
liberum  tenementum  in  evidence  under  the  general  issue. 
In  Garr  v.  Fletcher  (a),  it  was  admitted  by  counsel,  that 
the  same  defence  might  be  given  in  evidence  under  the 
general  issue.  The  reason  is  stated  in  Gilbert  on  Evir 
dencey  230,  where,  in  treating  of  the  evidence  in  trespass, 
quare  clausum  fregit,  under  the  plea  of  not  guilty,  he  says, 
'^  The  defendant  may  prevail  in  this  issue  ;  first,  by  making 
title  to  the  land,  for  then  he  falsifies  the  declaration,  for  he 
proves  that  he  did  not  enter  into  the  plaintiff's  close  but 
his  own,  and,  consequently,  that  is  a  very  just  disproving  of 
the  plaintiff^s  declaration.'*  K,  then,  the  second  plea  amounts 
in  substance  to  a  traverse  of  the  plaintiff's  tide  to  the  dose ; 
the  &cts  alleged  in  the  third  and  fourth  pleas,  may  be  given 
in  evidence  to  disprove*  it.  The  case  then  &lls  within  the 
new  rule,  which  prohibits  the  use  of  two  pleas,  where  the 
matters  alleged  in  both  may  be  given  in  evidence  under 
one  of  them,  and  it  is  no  answer  to  say  that  by  allowing 
these  pleasi,  a  more  precise  issue  is  raised 

Per  Cuhiam. — The  right  of  possession  foUows  the  title 
until  the  contrary  appears.  The  plea  of  Uberum  tenementum 
admits  the  plaintiff  to  have  some  possession,  but  alleges  that 
the  right  of  possession  is  in  the  defendant,  as  owner  of  the 
fee.  It  is  consistent  with  that  plea,  that  the  plaintiff  is  in 
possessicm  under  a  lease  for  twenty  years  fix>m  the  owner 
of  the  fee.  A  state  of  &cts  may  exist  under  which  these 
pleas  are  the  same,  but  under  another  state  of  fiicts,  they  may 
be  different 

Rule  discharged  with  costs. 

(a)  2  Stark.  71. 
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1840. 

Mason  v.  Riddle. 

Ji  USB  Y  had  obtained  a  rule  nisi,  to  set  aside  the  cognovit  ,The  country 
given  in  this  case,  on  the  ground  that  there  was  no  attorney  on  pf^ntiff 'i^^- 
behalf  of  the  defendant  present  at  the  execution  thereof,  as  toro«y  »  »<>* 

a  competent 

required  by  1  &  2  Vict  c  110,  s.  9.     It  appeared,  that  the  witness  to  the 

defendant  lived  at  Shaftesbury,  and  was  there  served  with  a  c^ovit,  under 

writ  of  summons,  by  the  agent  of  the  plaintiff's  attorney.  J|q  ^^**^*'  ^' 

On  receiving  the  writ,  he  requested  the  agent  to  obtain  time  though  ex- 

^  .  .  pressly  named 

for  the  payment  of  the  debt,  offered  10/.  in  part  satisfaction^  by  the  defend- 
and  agr^d  to  pay  the  Bg^nt  for  negociating  the  matter  on  ^^ 
his  behalf  It  was  ultimately  arranged  that  the  plaintiff 
should  accept  a  cognovit  from  the  defendant,  which  was 
accordingly  sent  down  to  Shaftesbuiy  for  execution.  The 
agent  explained  to  the  defendant  the  necessity  of  his  no- 
minating some  attorney  to  attest  the  execution  on  his 
behalf  whereupon  the  defendant  said,  ^^  I  name  you,"  and 
the  cognovit  was  executed  accordingly.  The  agent,  in  his 
books,  charged  the  defendant  for  negotiating  the  matter. 

Godson  shewed  cause,  and  contended  that  the  provisions 
of  the  act  had  been  folly  complied  with,  as  the  agent  was 
expressly  nominated  by  the  defendant,  and  had  been  pre- 
viously employed  to  act  for  him. 

Btt9byy  contra,  was  stopped  by  the  Court 

Lord  Abinoeb,  C.  B. — ^There  is  no  doubt  the  agent  at 
Shaftesbury  would  charge  the  London  attorney  for  the 
busmess  done  in  this  transaction.  The  defendant  should 
have  been  informed,  that  in  order  to  satisfy  the  statute,  the 
oresence  of  some  other  attorney  would  be  requisite. 

/Vldebson,  B* — The  original  rule  (a),  requiring  a  warrant 

(a)  E.T.  15  Car.  2  ;  2  Str.  1245. 


t06 


1840. 


Maion 

V. 
RiDDLB. 
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of  attorney  to  be  executed  in  the  presence  of  an  attorney, 

was  held  to  be  satisfied  by  the  execution  in  the  presence  of 

the  attorney  for  the  plaintiff.     A  subsequent  rule  (a)  was 

.firamed,  requiring  the  attesting  attorney  to  be  expressly 

named  by  the  defendant     Then  came  the  1  &  2  Vict. 

c  llOy  which  embodies  the  substance  of  both  rules,  and 

renders  it  necessazy  in  all  cases,  that  the  attorney  attesting 

be  some  other  than  the  plaintiff's  attorney,  and  expresdy 

named  by  the  defendant     Were  we  not  to  adhere  to  tfaia 

construction,  a  wide  door  would  be  opened  to  firaud.    An 

attorney  attesting  a  cognovit  under  the  circumstances  here 

detailed,  is  not  the  impartial  person  contemplated  by  the 

statute. 

Rule  absolute. 

(a)£.T.,  4  Geo.  8;  H.  T.  1  Reg.  Gen.,  H.  T.,  3  Wm.  4»  s.  72; 


Phipfb  v.  Sothebn. 
The  Court  re-    JPe ACOCK  had  obtained  a  rule,  to  shew  cause  why  the 

ftuedtocompel  ,     ,  "^ 

a  defenduit  defendant  should  not  deliver  to  the  plaintiff,  particulars  of 
pvtieuUn  of  the  payments  mentioned  in  the  defendant's  plea.  The  plea 
*  ^mnt  alleged  that  the  delfendant  ^  on  divers  days  and  times  had 

paid  to  the  plaintiff  divers  sums  of  money,  amounting  in  the 
whole  to,  &c,  in  full  sads&ction  and  dischaige,  %tcJ* 

M.  Chambers  appeared  to  shew  cause,  but  was  stcqpped 
by  the  Court 

Peacock,  in  support  of  the  rule,  contended  that  the  case 
was  analogous  to  the  plea  of  setofl^  and  that  the  same 
reasons  might  be  urged  for  the  delivery  of  particulars  in  the 
one  case  as  in  the  other. 


PiURKB,  B.-— There  is  no  such  analogy  as  that  contended 
for.  A  plea  of  set-off  is  in  effect  a  cross  action,  and  the 
plaintiff  has  a  right  to  know  what  claim  the  defendant  has 
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igainst  him ;  but  here  you  seek  to  make  the  defendaut  dis-        1840. 
dose  the  evidence  in  support  of  his  answer  to  the  action.         ^"p^^^ 


Aldsbson,  R — ^The  defendant  may  have  a  receipt  in  full 
of  aU  demands,  and  may  not  be  able  to  give  particulars  of 
payment  Then  how  could  he  comply  with  the  rule,  if 
made  absolute,  except  by  stating  that  he  relied  upon  a 
receipt  in  full,  which  would  be  to  disclose  his  evidence. 

Rule  discharged  (a)i 
(a)  See  Irdand  vl  Thon^sim,  6  Scott,  601. 


V. 

•SOTRERN. 


Donaldson  v.  Thompson. 

Assumpsit.     The  declaration  stated  that  the  defend-  A  deelantioa 
ant,  on  the  Zrd  day  of  March,  in  the  year  of  our  Lord,  1839,  SS^^f  a 
made  his  promissory  note  in  writing,  and  thereby  promised  JJJ^'^S^ 
to  pay  the  plaintiff  50/.  two  months  after  the  date  thereof  counts  for 

.  Kooda  sold, 

(which  period  had  elapsed  before  the  commencement  of  &c.,  and  one 

thk  suit),  and  the  defendant  then  delivered  the  said  note  to  ml|[|^to^ 

the  plaintiff;  and  whereas  also  the  defendant,  on  the  first  Jlt^^°^ 

doff  of  July,  i^  the  year  of  our  Lord,  1839,  was  indebted  to  was  due.   The 

the  plaintiff  in  1002.  for  goods  sold  and  delivered,  tec,  and  pie«]ed  non 

in  lOOi  for  money  found  to  be  due  born  the  defendant  to  S&?^in 

the  plaintifl^  on  an  account  then  stated  between  them.  And  such  case  it 

...  .         was  unneces* 

the  dcBHidant  afterwards,  to  wit,  on  the  day  and  year  last  sary  to  allege 
aforesaid,  promised  the  plaintiff  to  pay  him  the  said  several  ^ytS^tilMnd 
nwncys  respectively  on  request,  yet  the  defendant  hath  dis-  ti»t^  ple» 

;arded  his  promises,  and  hath  not  paid  the  said  moneys,  demurrer. 

any  part  thereof,  &c. 

^ea,  non  assumpsit—  Demurrer  to  so  much  of  the  plea 

iTOL.  vm.  p  D.  p.  c. 
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1840.       as  relates  to  the  first  count,  on  the  ground  that  the  {dea  of 
DoNAuifioN    ^^^  assumpsit  is  inadmissible  in  actions  on  bills  of  .exchange 

„     ^'  or  promissory  notes. 

Thomfbom*  *' 

The  Court  called  upon 

CdmUng,  in  support  of  the  plea.  The  rule  of  Hilary 
Term^  4  Wm.  4  (assumpsit  2)^  is  confined  to  actibus  on  bills 
or  notes  sithpUciter^  where  the  promise  to  pay  is  implied  by 
law.  Timmis  v.  Piatt  (a).  Here  the  promise  alleged  in 
the  declaration  is  not  to  pay  the  note  according  to  the  tenor 
and  effect  thereof  that  is^  when  due,  but  long  afler.  The 
plaintiff,  then,  does  not  rely  upon  the  promise  implied  by 
law,  but  upon  a  subsequent  and  adistinct  promise.  [Parke,  B. 
The  declaration  is  demurrable ;  it  shows  a  debt,  solvendum 
in  prsesenti,  on  the  first  July,  which  is  long  subsequent  (i). 
In  the  case  cited  the  declaration  would  not  have  been  sup- 
ported by  putting  in  the  bill  of  exchange,  but  it  would  be  also 
necessary  to  prove  the  death  of  the  testator.]  In  the  present 
case  it  is  possible  that  the  defendant,  having  made  default  in 
the  payment  of  the  note  when  due,  may  have  afterwards  made 
a  new  promise;  in  such  case  non  assumpsit  would  be  a  good 
plea.  The  true  test  is,  when  would  the  statute  of  limitations 
begin  to  run  ?  [Parke,  B. — From  the  Ist  July.]  But  suppos- 
ing there  was  a  subsequent  promise  within  the  six  years, 
how  could  the  defendant  raise  that  issue  except  by  non 
assumpsit  ?  As  the  plaintiff  has  departed  from  the  ordinary 
form,  it  must  be  presumed  that  he  reUes  upon  a  subsequent 
promise,  and  not  that  implied  by  law. 

The  Court  called  upon 

Cromptouy  in  support  of  the  demurrer.  The  declaration 
follows  the  form  given  by  the  rule  of  Trinity  Term,  1 
Wm.  4,  by  placing  the  bill  first,  and  laying  one  promise  ap- 
plicable to  all  the  counts.    [Parke,  B. — The  objection  is, 

(a)  2  M.  &  W.  720 ;  S.  C.  Ante,         (J)  See  Hopkins  v.  Logan,  Ante, 
vol.  6,  p.  748.  vol.  7,  p.  360. 
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tiot  you  do  not  allege  a  promise  to  pay  the  bill  when  it        1840. 
became  due,]     That  is  only  ground  of  special  demurrer,    d^^lmon 
[Parke,  B. — ^Tlie  answer  to  that  is,  that  non  constat,  but  «»• 

you  rely  on  a  fresh  promise.]  There  is  nothing  to  show 
whether  this  is  an  express  promise  or  not;  and  in  an  action 
against  the  maker  of  a  note  it  is  unnecessary  to  allege  any 
promise.  The  rule  directs  that  the  declaration  shall  contain 
one  promise  applicable  to  all  the  counts.  [Jldersouy  B. — 
At  the  time  the  rule  promulgated  those  forms  non  assumpsit 
was  not  prohibited  in  actions  on  bills  and  notes.]  If  the 
Statute  of  Limitation  was  pleaded,  the  real  question  would 
be,  as  to  when  the  liability  arose  ?  and  the  defendant,  upon 
production  of  the  bill,  could  not  object  that  he  did  not 
promise  on  the  day  laid  in  the  declaration.  The  promise 
here  laid  may  be  construed  as  the  promise  which  the  law 
miplies  upon  each  and  eveiy  count  [Parke,  B. — The 
proper  form  is,  that  die  defendant,  "  in  consideration  of  the 
premises  respectively,"  promised,  &c.,  but  that  is  not  fol- 
lowed here.]  The  pbiintifF  need  only  produce  the  bill,  in 
Older  to  prove  the  issue,  which  shows  that  the  promise  is 
implied  by  law,  and  that  the  day  is  immaterial. 

Cowling,  contra.  The  form  of  declaration  here  adopted 
is  not  in  acc(»danoe  with  the  new  rules.  It  is  true,  that  in 
an  action  against  the  maker  of  a  note  a  promise  is  implied 
by  law ;  but  that  is  not  the  promise  here  laid ;  for  if  so, 
there  would  be  two  promises  relating  to  the  same  cause  of 
action.  Hie  promise  implied  by  law  is  to  pay  according  to 
the  tenor  and  effect  of  the  note ;  the  promise  here  laid  is  to 
pay  on  a  certain  day  subsequently  to  the  note  becoming 
doe. 

Parke,  B. — On  referring  to  Bayley  on  BiUs,  p.  408,  I 

1  it  laid  down,  that  it  is  unnecessary  to  allege  any  pro- 

e  in  an  action  against  either  the  acceptor  of  a  bill,  or 

maker  of  a  note ;  and  it  may  be  doubted  whether  it  is 

p2 
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1840. 


Donaldson 
Thompson. 


essential  in  any  other.  Upon  the  issue  here  raised,  nothing 
would  be  necessary  at  the  trial  but  the  production  of  the 
bill,  and  that  would  support  the  promise  implied  by  law ; 
therefore  the  plea  is  bad. 

Judgment  for  the  plaintiff. 


In  a  notice  of 
action  against 
a  magistrate, 
onder  the 
24  Geo.  2, 
c.  44,  8.  1, 
the  time  must 
be  computed 
exclusive  both 
of  the  day  of 
givinff  notice 
and  of  bringing 
the  action. 


Young  v.  Higoon,  Esq. 

X  HIS  was  an  action  of  trespass  against  a  magistrate,  for 
breaking  and  entering  the  plsuntiff's  dwelling-house  and 
taking  his  goods :  Plea  not  guilty. 

At  the  trial  before  Gurney^  B.,  at  the  Pembrokeshire 
Summer  Assizes,  1839^  it  appeared  that  notice  of  action 
had  been  served  upon  the  defendant  on  the  26th  of  March^ 
1838,  and  that  the  writ  of  summons  issued  on  the  26th  of 
April  following.  It  was  objected,  on  the  part  of  the  defend- 
ant, that  this  was  not  a  sufficient  notice  within  the  24 
G^o.  2,  c.  44,  s.  1  (a).  The  lefumed  judge  refused  to  non- 
suit, and  a  verdict  was  found  for  the  plaintifi^  with  102. 
damages,  leave  having  been  reserved  for  the  plaintiff  to 
move  to  enter  a  nonsuit 


%Evansy  having  obtained  a  rule  nisi  accordingly, 


ChiUon  and  /.  Wilson  shewed  cause.  The  rule  for  com- 
puting, in  cases  like  the  present,  is  to  reckon  inclusive  the 
day  from  which  the  act  is  to  be  done,  and  exclusive  the 
day  of  the  act  itself     Applying  that  principle  here,  the 


(a)  Which  enacts,  "  that  no  writ 
which  shall  be  sued  out  against, 
nor  any  copy  of  any  process  at  the 
suit  of  a  subjecty  shall  be  served 
on  any  justice  of  the  peace,  for  any 
thing  done  in  the  execution  of 
his  office,  until  notice  in  writing 
of  such  intended  writ  or  process 


shall  have  been  delivered  to  bim, 
or  left  at  the  usual  place  of  his 
abode,  by  the  attorney  or  agent 
for  the  party  who  intends  to  sue, 
or  cause  the  same  to  be  sued  out 
or  served  at  least  one  calendar 
month  before  the  suing  out  or 
serving  the  same." 


HlGGOK. 
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day  of  the  notice  ought  to  be  redconed  inclusive^  and  that  1340. 
of  suing  out  the  writ  exdusive ;  it  will  then  appear  that  the  youno 
action  is  broo^t  at  the  proper  time.  The  words  ^^at  least," 
which  are  used  in  the  act^  do  not  affect  the  case^  for  in 
lie  King  y.  The  Justices  of  Shropshire  {a),  Littledaley  J. 
says,  ^^  It  appears  to  me,  that  a  day  is  a  day,  whether  ^  at 
least '  be  added  or  left  out."  Norris  v.  The  Hundred  of 
Gawtry(b)y  Clayton! s  ccue  (c),  Osboum  v.  Aider  (d),  Bettasis 
S.Hester {e),  TheKingY,Adderky(J),MorleyY.  Vaughan{g)y 
Casik  V.  Burditt  (A),  shew  that  the  day  on  which  the  act  is  to 
be  done  is  to  be  reckoned  exclusively.  Lester  v.  Garland  {%) 
is  supposed  to  have  introduced  a  different  rule,  but  that  case 
arose  upon  a  will,  consequently,  a  liberal  construction  was  al- 
lowed; andSir  W.  fiVan^ezpreaslyguardsagainstlayingdown 
aoy  general  rule  upon  the  subject  Zouch  v.  Emfsey  (k)  may 
also  be  cited  on  the  other  side,  but  that  was  decided  on  a 
summary  application,  and  in  opposition  to  the  authority 
of  Mwrley  v.  Vaughan*  In  Cctstle  v.  Burditt^  a  similar 
notice  was  required,  and  the  Court  said  that  the  case  came 
expressly  within  the  rule  laid  down  in  Rex  v.  Adderley^  and 
the  cases  there  mentioned,  that  where  the  computation  is  to 
be  made  from  an  act  done,  the  day  when  such  act  was  done 
was  to  be  included.  The  same  rule  is  laid  down  in  Vinev^s 
Abr.  tit  **  Time,''  268.  Belasis  v.  Hester  {I),— [Parke,  B. 
That  case  has  long  been  overruled  by  the  decisions  relative 
to  bills  payable  at  sight]  Toder  v.  Sansam  (m),  and  Man- 
ners y,  Bryan(n)  are  also  in  &vour  of  the  plaintiff.  In  Ex 
parte  Farquhar  (o),  which  arose  upon  the  6  Geo.  4,  c.  16, 
a.  81,  giving  validity  to  conveyances  and  contracts  by  a 

(a)  8  A.  &  £.  173;  3  Nev.  &      (A)  3  T.  R.  623. 

P.  28r.  («)  16  Ves.  248. 

(6)  Hob.  139.  (it)  4  B.  &  Aid.  522. 

(e)  5Go.l.  (0  Lutw.lS89. 

id)  Cro.  Jac.  135.  (m)  I  Bro.  P.  C.  468. 

'  t)  1  Ld.  Raym.  280.  (n)  5  Simons,  147 ;  1  M.  &  K.  235. 

^  2  Doug.  463.  (o)  1  Mon.  &  Mac.  7. 
iff)  4  Burr.  2535. 
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1840.  bankrupt,  «  made  and  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission,''  the 
Vice  Chancellor  was  of  opinion  that  one  day  must  be  reckoned 
inclusive,  and  the  other  exclusive;  that  opinion  was  confirmed 
on  appeal  to  the  Lord  Chancellor.  [Purke,  B.— In  that 
case,  the  mortgage  subsisted  for  the  whole  of  two  calendar 
months,  and  also  the  firaction  of  a  day.]  The  rule  of  Hilary 
Term,  2  Wm.  4,  c  8,  expressly  directs  that  day  not  ex- 
pressed to  be  clear  days  shall  be  reckoned  exclusively  of  the 
first,  and  inclusively  of  the  last  Besides,  if  the  first  day  is 
to  be  taken  exclusively,  it  must  do  for  all  purposes,  and  con- 
sequently, a  tender  made  on  that  day,  after  a  receipt  of 
notice,  would  not  be  good.  [AJdersoih  B.— The  tender 
would  be  good  which  ever  way  the  computation  is  made.] 
The  case  o{  Webb\.Fairmaner{a),  arose  upon  the  con- 
struction of  a  mercantile  contract,  the  act,  being  in  restric- 
tion of  the  common  law  right  of  subjects  to  bring  actions 
for  injuries,  ought  to  receive  a  Uberal  construction  in  their 
favour. 

Evans,  and  E.  F.  fViUiamsy  contra,  were  stopped  by  the 
Court 

Parke,  B. — ^The  case  is  confined  to  the  simple  question, 
whether  or  no  the  action  is  prematurely  brought  ?  The 
notice  of  action  was  given  on  the  26th  of  March,  and  the 
writ  sued  out  on  the  26th  of  April  in  the  same  year.  I  am 
of  opinion,  that  the  writ  was  sued  out  too  soon,  and  that  the 
defendant  had  the  whole  of  the  26th  of  April  to  tender 
amends.  If  the  case  of  Castle  v.  Burditt  is  to  be  considered 
law,  this  question  ought  to  be  decided  in  &vour  of  the 
plaintiff;  but  I  think  that  it  cannot  now  be  so  considered 
No  doubt,  according  to  the  earher  authorities,  wherever 
time  was  to  be  computed  fix)m  an  act  done,  the  day  on 

(a)  Ante,  vol.  6, 549. 
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which  the  act  was  done  was  considered  as  included,  and  on  1840. 
that  principle  Ceutle  v.  Burditt  was  decided.  But  pre-  ^""^^^ 
rionsly  to  Aat,  there  had  been  the  case  of  Rex  v,  Adderley^  ^' 

where,  on  the  construction  of  the  20  Geo.  2,  c  37,  s.  2, 
which  exempts  sheriffit  from  the  obligation   of  returning 
writs,  unless  required  so  to  do  within  six  months  after  the 
expiration  of  their  office,  it  was  decided^  that  those  months 
most  be  intended  lunar  months,  and  that  the  day  of  going 
oat  of  office  must  be  reckoned  inclusive  in  the  computation 
of  them.     Upon  that  authority  Castle  v.  Burditt  was  de- 
cided, and  the  Court  gave  their  judgment  without  much 
argument.     But  since  those  decisions  the  subject  has  under- 
gone considemtion  in  the  case  o(  Lester  v.  Oarlandy  in  which 
there  is  a  very  elaborate  judgment  of  the  Master  of  the 
Rolls,  where,  after  citing  all  the  authorities  on  both  sides, 
he  observes,  that  "it  is  not  necessary  to  lay  down  any  ge- 
neral rule  upon  the  subject ;  but  upon  technical  reasoning,  it 
wodd  be  more  easy  to  maintain  that  the  day  of  an  act  done 
(Mr  an  event  happening,  might  in  all  cases  be  excluded,  than 
that  it  should  in  all  cases  be  included."    The  principle  of 
that  case  has  been  followed  by  all  the  subsequent  decisions. 
Widi  reiqiect  to  Rex  v.  Adderley,  one  of  the  principal  grounds 
there  assigned  for  the  judgment  of  the  Court  was,  that  the 
act  (^ParUamenti  on  which  the  case  turned,  was  one  made 
in  &vour  of  aheriffe,  and  ought  to  receive  a  liberal  construc- 
tion.   Since  the  case  of  Lester  v.  Garland^  in  which  it  is 
impossible  not  to  see  the  strong  inclination  of  the  Master 
qS  the    Rolls  on  this  subject,  all  the  decided  cases  are 
one  way,  viz.,  that  where  time  is  given  to  a  party  to  do 
any  particular  act,  the  day  fix>m  which  the  time  is  to  be 
reckoned  is  excluded  from  the  calculation.      One  of  the 
first  of  these  cases  is  Pellew  v.  The  Hundred  of  East 
^^ford  (a),  mhich  was  an  action  against  the  hundred, 
ier  9  Geo.  1,  c.  22,  to  recover  damages  for  injiuy  to 
^mises  maliciously  set  on  fire,  which  statute  requires  that 

(a)  9  B.  &  G.  134 ;  4  Nev.  &  M.  130. 
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notice  of  the  injuiy  shall  be  given  within  two  days  fix>m  the 
time  of  its  being  committed ;  and  the  Court  held,  that  those 
^*  two  days  must  be  reckoned  exclusive  of  the  day  on  which 

the  fire  happened.  In  that  case  it  is  true  that  the  party 
to  be  affected  was  not  privy  to  the  act  done,  and  thus  evades 
the  distinction  suggested  in  Lester  v.  Garland.  Then 
followed  the  case  of  Hardy  v.  Ryle  (a),  which  was  an  action 
against  a  magistrate  for  fiJse  imprisonment,  which  the 
24  Geo.  2,  c.  44,  s.  8,  requires  to  be  brougiht  within  six 
calendar  months  after  the  act  committed.  The  plaintiff, 
who  was  discharged  fix)m  prison  on  the  14th  of  December, 
issued  his  writon  the  14th  of  June,  and  that  was  held  to  be 
within  the  six  calendar  months.  The  reason  given  by 
Bay  ley y  J.,' in  delivering  the  judgment  of  the  Court  is,  that 
the  party  was  not  privy  to  the  act,  but  it  would  be  very 
difficult  to  support  the  decision  on  that  ground,  because 
a  man  must  necessarily  be  privy  to  his  own  imprisonment ; 
therefore,  the  case  is  better  supported  on  the  general  ground 
that  the  first  day  must  be  excluded.  That  case  was  followed  by 
fTebb  V.  Fairmanery  in  which  almost  all  the  previous  authorities 
were  cited,  and  which  decided  that  when  goods  are  sold  at 
two  months'  credit,  the  day  on  which  the  contract  was  entered 
into  ought  to  be  excluded  in  the  computati<Hi  of  time. 
That  case  has  been  foUowed  by  the  decisions  in  the  Queen's 
Bench  of  Blunt  v.  Heslop  (6),  and  M.  v.  I%e  Justices  of 
Shropshire^  in  the  former  of  which  the  Court  took  the 
same  view  of  the  subject,  and  decided  that  the  month  re- 
quired by  the  2  Geo.  2,  c.  23,  &  23,  to  elapse  between  the 
delivery  of  an  attorney's  bill  and  the  commencement  of  an 
action  upon  it,  must  be  taken  exclusively  both  of  the  day 
of  the  dehvery  of  the  bill  and  the  suing  out  the  writ« 
Castle  V.  Burditt  depends  upon  the  authority  of  J2.  v.  jid- 
derleyy  which  must  be  considered  as  overruled.  All  the 
decisions  to  which  I  have  last  referred,  proceed  on  the  same 


* 


(a)  9  B.  &  C.  603;    4  Ncv.  &  (6)  3  Nev.  &  P.  553;  8  A.&E. 

M.  295.  577. 
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princi[de,  namely,  that  the  day  icom  which  the  computation        1840. 
is  made  ought  to  be  excluded^  and  that  is  the  good  sense        y*^^''"^^ 
and  reason  of  the  thing.     Apply  the  criterion  which  has  «. 

been  soggested,  and  reduce  the  question  to  the  case  of  a 
sin^e  day,  and  then  see  what  hardship  and  inconvenience 
must  ensue  if  this  principle  is  not  to  be  adopted 

AiJ»BiiaoN^  B« — The  rule  ought  to  be  absolute  on  this 
simple  principle,  tliat  where  a  space  of  time  is  given  to  a  man 
iocluded  between  two  acts  to  be  done  by  another  person,'the 
days  upon  which  both  acts  are  done  ought  to  be  excluded 
from  the  computatioiL  Here  a  party  is  required  to  give 
notice  to  another  a  certain  time  before  a  particular  act  can 
be  done.  The  party  to  whom  the  notice  is  to  be  given, 
has  no  opportunity  of  fixing  the  period  when  it  is  to  be 
given,  or  when  the  action  is  to  be  brought  But  the  act 
of  Parliament  allows  him  a  month  as  an  intervening  period, 
within  which  he  may  deliberate  as  to  whether  or  no  he  will 
do  a  certain  act  If  the  two  days  are  not  excluded,  you  do 
not  ^ve  him  the  opportunity  which  the  act  allows. 

GvBNKY,  B.— There  is  no  great  hardship  in  compelling 
a  plaintiff  to  delay  his  action  for  a  day.  And  as  to  the  ar- 
gument that  this  act  is  in  restriction  of  the  general  right 
rfsuing,  I  rather  think  it  is  in  the  nature  of  a  benefit  to 
the  party  to  whom  the  notice  is  directed  to  be  given,  and 
ought  to  receive  a  liberal  construction  in  his  favour.  But  my 
opinion  rests  upon  the  broad  principle,  that  where  a  space 
of  time  is  given  within  which  to  do  an  act,  the  party  should 
have  the  fiill  time  allowed. 

Rule  absolute. 


j(t  JUt^j^i  A^^yA^.J/jC(^^'^ 
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PtroH  V.  Kerr. 
A  cause  having    X  ms  was  a  rule  to  shew  caua^why  the  Master  should 

been  set  down  •        i  .  rvn  .  i  i 

for  trial,  the  not  review  tus  taxation.  The  action  was  brought  against 
ti^i^  anile  to  ^^  sheriff  of  Merionethshire,  for  not  arrestmg  a  person  of 
change  the      t^e  name  of  Roberta.      The  declaration  was  delivered  in 

venue  on  pay-    t.^.  , 

ment  of  the  November,  1838,  with  the  venue  laid  in  Middlesex,  and  in 
Thereupon  the  the  December  following  the  defendant  pleaded  the  general 

Smv^Oie  K?"  ^^^»  *^^  ^^  ^"^  ®^^^  ^^'  ^^  ^^  ^^  Sittings  after 
cord,  but  the     H.  T.,  1839.     On  the  23rd  January,  (beimr  H.  T.,)  a  rule 

defendant  not        ....       ,  ,  ,  vr  i.- 

having  paid  nisi  WBS  obtamcd  to  change  the  venue  to  Montgomeryshire, 
tfainlet  d^  ^^^  ^^s  made  absolute,  on  condition  of  the  defendant 
•td"^'  "***  paying  all  costs  reasonably  incurred  On  the  31st  January, 
BM,  that  the  an  appointment  was  made  to  tax  the  costs,  whereupon  the 
to  the  aboruve  plaintiff  sent  back  his  witnesses,  and  on  the  1st  of  February, 
?Sn^re*not  (^^  ^^  ^J  ^^  *®  Sittings,)  withdrew  the  record ;  the 
cosu  in  the       ^osts  were  then  taxed  at  209/i,  but  not  being  paid,  the 

cause.  ,     ,  •    .  . 

« Coats  in  the  plaintiff  re-eutered  the  cause  at  a  subsequent  sittings  in 
2^^^|j^,^l  Middlesex,  and  tried  it  there,  and  obtained  a  verdict  On 
interlocutory     jjjg  fijjgi  taxation  of  costs,  it  was  objected  that  the  ex- 

prooeedmgs  ^  ^  ^ 

which  are  not    penscs  attending  the  withdrawal  of  the  record  in  the  first 

otherwise  pro-    ,  ^  •       i  ji 

vided  for.  instance  were  not  costs  m  the  cause ;  aecondiy,  supposing 
them  to  be  such,  the  Master,  on  final  taxation,  should  have 
taxed  them  afresh,  the  former  taxation  being  conditional 
only;  and  thirdly,  that  some  particular  items  in  the  rest 
of  the  bill,  had  been  improperly  allowed  by  the  Master. 

Jervu  and  WeUby  shewed  cause.  The  first  trial  proved 
abortive,  without  any  defiiult  upon  the  part  of  the  plaintiff; 
the  case  is  therefore  analogous  to  a  cause  which  is  made  a 
remanet,  and  the  costs  are  costs  in  the  cause.  As  to  the 
other  objections,  relating  to  the  mode  of  taxation,  they 
should  have  been  taken  at  the  time  of  the  first  taxation. 

Cresstvell  and  Peacock  contra.     These  are  not  costs  in 
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the  cause,  nor  is  the  case  similar  to  a  remanet;  the  cause  ^  1^40. 
did  not  stand  over  by  the  act  of  the  Court,  but  in  consequence 
of  the  jdaintiff  having  withdrawn  the  record.  The  rule  for 
Aflnging  the  venue  was  conditional,  on  payment  of  the 
costa^  and  the  plaintiff  might,  in  defiuilt  of  payment,  havie 
proceeded  to  triaL 

Aldhbson,  R — ^It  is  important  to  lay  done  some  rule,  as 
to  what  are  to  be  deemed  costs  in  the  cause.  We  will 
inquire  if  there  is  any  practice  on  the  subject,  and  if  it  be 
necesBaiy,  the  cause  can  again  go  before  the  Master,  in 
Older  that  the  defendant  may  have  an  opportunity  of  laying 
sath  affidavits  before  him,  as  may  be  thought  proper  to 
flatisfy  him  that  there  was  no  occasion  for  bringing  these 
witnesses  up  to  town. 

Cur.  adv.  vuU. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

AuMEBsaNT,  B. — On  fUl  conaideniti<m  of  this  matter,  we 
are  of  opinion  that  the  costs  incurred  in  the  preparation  for 
the  abortive  trial  are  not  costs  in  the  cause,  and  that  it  will 
be  unnecessary  to  send  the  second  question  before   the 
Master.     It  is,  however,  as  well  to  say,  that,  after  consulting 
Master  Walker  on  the  circumstances,  we  think  he  has  sub- 
stantially exainined  into  these  fects,  and  the  defendant  is 
not  entitled  to  have  this  rule  made  absolute  on  that  ground 
The  costs  of  all  interlocutory  proceedings,  (which  are  not 
otherwise  jmivided  for)  are  costs  in  the  cause;  and  this  is 
eertified  to  us  by  the  Masters  of  all  the  Courts,  as  being 
the  understood  practice.    But  there  are  two  objections  to 
Tip^ring  that  princr[de  fer  the  purpose  of  granting  the 
aintiff  his  costs  here ;  there  are  here,  in  truth,  no  inter- 
'cutory  proceedings  at  aU,for  the  defendant  being  dissatisfied 
ith  the  condition  imposed  on  him  by  the  Coiut,  when 


220 


CASES  ON  POINTS  OF   PBACTICS,  BXCH. 


1840. 


PUOH 

Kjcee. 


lowing  him  to  change  the  yenue^  the  latter  remains 
michanged,  and  matters  continue  in  their  original  state* 
But  in  the  second  place  these  costs  were  specifically  pro- 
vided for,  for  we  think  the  Court  made  the  payment  of 
them  a  condition  precedent  to  granting  the  rule  for  changing 
the  venue.  The  plaintiff  having  committed  a  de&ult  in  not 
enforcing  the  rights  secured  to  him  by  the  terms  of  the 
rule,  by  proceeding  with  the  trial  of  his  cause,  unless  the 
costs  were  paid,  and  thereby  avoiding  all  this,  had  no  right  to 
complain  of  their  not  now  being  allowed  him ;  if  the  plaintiff 
had  no  means  of  enforcing  them,  he  would  have  had  ground 
to  complain  with  great  justice  of  such  a  decision.  However 
much  we  regret  that  the  defendant  has  obtained  an  advantage 
to  which  he  is  not  fidrly  entided,  stiU,  as  these  costs  are  not 
costs  in  the  cause,  the  rule  for  reviewing  the  taxation  must 
be  made  absolute. 

Rule  absolute. 


The  wife  of 
an  unoerdficft- 
ted  bankrupt 
is  not  a  com- 
petent witneiB, 
in  an  action  by 
the  assignees, 
to  prove  a  pay- 
ment by  the 
bankrupt  to 
the  defendant 
after  bank- 
ruptcy. 


Williams  and  Another,  Assignees  of  William  Bevan, 
a  Bankrupt,  v.  Thomas  Williams. 

Assumpsit  for  money  received  to  the  use  of  the 
plaintifls,  as  assignees  smce  the  bankruptey.  Plea,  non 
assumpsit 

At  the  trial  before  the  under  sheriff  of  Brecon,  the  only 
witness  on  the  part  of  the  plaintifls  was  the  wife  of  the 
bankrupt,  who  proved  that  the  defendadt  had  supplied  her 
husband  with  malt  to  the  amount  of  8ZL  16«.  which  had  been 
paid  for  at  different  times,  and  that  the  last  payment  was 
after  the  bankruptey. 

The  defendant  objected  to  the  evidence  of  the  bankrupt's 
wife,  on  the  ground  that  the  bankrupt  had  not  obtained 
his  certificate.  The  under  sheriff  admitted  the  evidence, 
and  a  verdict  was  found  for  the  phuntiff. 
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V.  WiUiamsy  having  obtained  a  rule  nisi  for  a  new  trial,  1840. 


ChiUon  shewed  cause.  It  is  not  intended  to  impeach  the 
general  rule,  that  an  uncertificated  bankrupt  is  an  incom- 
petent witness,  if  his  evidence  tends  to  increase  his  estate ; 
but  where  he  stands  indifferent,  or  his  interest  preponderates, 
lus  evidence  is  admissible.  It  is  true,  that  in  the  present 
case,  if  the  assignees  recover,  the  estate  would  be  increased 
pro  tanto ;  but  then  the  defendant  would  become  a  creditor 
against  the  bankrupt's  estate.  For  a  similar  reason,  the 
wi&  of  a  bankrupt  has  been  held  competent  to  prove  a 
payment  made  in  contemplation  of  bankruptcy.  Jourdaine 
V.  Lefevre  (a).  It  must  be  admitted,  that  it  does  not,  in 
that  case,  appear  whether  or  no  the  bankrupt  had  obtained 
his  certificate,  but  the  decision  does  not  seem  to  have  been 
appealed  against  In  Reed  v.  James  {b)y  which  was  an  action 
by  the  assignees  of  a  bankrupt  against  a  judgment  creditor, 
who  had  taken  the  goods  of  the  bankrupt  in  execution,  the 
bankrupt  was  held  competent  to  prove  that  the  creditor 
knew  that  the  bankrupt  was  insolvent  at  the  time  of  the 
execution. 


Williams 
ftnd  Another 

V, 

W1LUAM8. 


F,  Williams,  contra.  It  is  weU  established,  that  in  an 
action  by  the  assignees,  an  uncertificated  bankrupt  is  incom- 
petent as  a  witness  to  increase  his  estate.  In  the  present 
case,  there  is  a  direct  interest  attending  the  result  of  the 
acdon,  for  if  the  assignees  fidl,  the  estate  will  be  so  much 
the  less,  not  only  on  account  of  the  loss  of  the  debt,  but 
also  by  reason  of  the  payment  of  costs,  and  the  bankrupt's 
future  effects,  would,  in  consequence,  be  subject  to  a  greater 
liability.  Upon  that  ground.  Lord  Kenyouy  in  Kennett  v. 
OreenwoUers  (c),  held,  that  a  bankrupt,  who  had  not  paid 
15«.  in  the  pound  imder  a  second  commission,  could  not  be 

witness  for  the  assignees  under  that  commission,  although 


(a)  1  Esp.  67. 

(6)  1  Stark.  Rep.  134. 


(c)  Peake'a  N.  P.  3. 
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1840.  he  had  obtaitied  his  certificate,  and  releaaed  his  allowance 
and  surplus.  So,  in  a  qui  tam  action  against  the  assignee 
of  a  bankrupt  for  taking  usurious  interest  on  a  loan  of 
WiLUAMs.  money  to  the  bankrupt  before  his  bankruptcy,  the  bankrupt 
is  not  a  competent  witness  to  prove  the  oflfence,  if  he  has 
not  obtained  his  certificate  or  repaid  the  money,  notwith-* 
standing  he  is  ready  to  release  to  his  assignees  all  the 
benefit  which  may  arise  fix>m  the  dischaige  of  the  debt,  and 
all  claim  to  allowance,  and  notwithstanding  the  assignee 
has  proved  his  demand  for  the  money  lent  under  the 
commission.  Masters  v.  Drayton  (a).  [Parke,  B. — Here 
it  is  not  a  necessary  consequence  that  the  plaintifis  should 
fidl  in  the  action,  and  if  they  did,  the.  commissioners  might 
not  allow  these  costs  in  account]  The  recQvery  of  the 
money  would  increase  the  bankrupt's  estate,  and  dischaige 
his  future  liability  in  proportion.  Then,  he  has  a  fiirther 
interest  in  respect  of  his  allowance,  whidi  he  cannot  release, 
unless  he  has  obtained  his  certificate.  Besides,  if  the 
plaintiffi  were  to  recover  in  this  action,  the  bankrupt,  not 
having  obtained  his  certificate^  might  be  sued  by  the  de* 
fendant  The  nature  of  the  proposed  evidence  cannot  be 
inquired  into,  as  the  objection  arises  before  the  witness  is 
examined. 


Pabxe,  B. — The  rule  ought  to  be  absolute.  Imt,  it  is 
said,  that  if  the  pkuntifi  fidled  in  the  action,  the  costs 
,  incurred  in  the  payment  of  their  attorney  would  be  a 
charge  upon  the  estate.  That  does  not,  in  point  of  law, 
constitute  an  objection  to  the  testimony  of  the  witness,  it  is 
not  a  necessary  consequence  that  the  assignees  should  fisol 
in  the  action,  or  that  they  would  be  entitled  to  chaige  those 
costs.  Another  ground  of  objection  is,  that  the  bankrupt  is 
interested  in  respect  of  his  allowance,  and  that  could  not  be 
released,  inasmuch  as  he  possesses  no  releasable  interest,  but 
neither  do  I  think  that  such  an  interest  as  to  disqualify  him. 


(o)  2  T.  R.  496. 
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A  fiirther  ground  of  objection  is,  that  as  the  bankrupt  had 
not  obtained  his  certificatei  a  reooyery  in  this  action  would 
increase  the  fund  for  the  payment  of  his  debts,  and  con- 
sequoidy  that  he  had  an  interest  from  which  he  could  not 
dischaige  bimaftlf.  Then  it  was  said,  that  be  had  a 
coiH^rrailing  inteteBt,  because,  if  the  plaintifiB  recovered 
in  this  action,  the  defendant  would  have  a  right  of  action 
against  the  bankrupt,  and  as  he  had  not  obtained  his  cer- 
tificate, the  action  would  lie.  That  is  not  an  interest  in 
the  result  of  the  action ;  the  yerdict  for  the  plainrifls  could 
not  be  uaed  by  the  defendant  in  his  action  against  the 
bankrupt,  as  proof  that  he  had  been  compelled  to  pay  back 
the  money  to  the  assignees.  The  creditor  has  a  right  to 
sue  the  bankrupt  for  the  amount,  and  it  would  be  no  answer 
to  say  that  he  had  already  paid  him.  Hie  case  would  be 
different  if  the  money  were  sought  to  be  recovered  by  the 
asaguees  on  the  ground  of  fraudulent  preference ;  because, 
in  that  case,  the  money  would  not  belong  to  them,  unless 
they  disaffirmed  the  contract ;  but,  tipon  that  poinl^  it  is 
nnnecessary  to  give  any  opinion ;  for  the  last  ground  I 
diink  the  bankrupt  has  a  direct  interest  in  fevour  of  a 
recovery  by  the  assipoees. 

Rule  absolute. 


1840. 


WiLUAMS 

and  Aiiother 

V. 

Williams 


Alderton  v.  St.  Aubyn. 

In  this  case  a  writ  of  levari  facias  had  been  directed 
to  the  bishop  of  Exeter,  and  upon  application  being  made  as 
to  what  had  been  done  under  the  writ,  the  bishop  returned 
the  writ  indorsed  into  this  Court,  and  it  was  filed. 

Humfrey  moved  to  take  the  writ  off  the  files  of  the 
ourt     He  submitted  that  a  writ  of  levari  facias  was  a 

aken  off  the  file,  and  sent  1>ack  to  the  bishop,  and  that  he  should  certify  to 
iad  done  under  it. 


A  writ  of 
lerari  facias 
hanog  been 
returned  by 
the  bishop  and 
filed,  before  the 
execution  was 
satisfied ;  the 
Court  granted 
a  rule  abso- 
lute in  the  first 
instance,  that 
the  writ  should 
the  Court  what 


224 


ON  CASES  POINTS  OF  PRACTlCBy  EXCH. 


1840. 


Aldebton 

r. 

St.  Aubyn. 


continuiiig  wiit^  and  ought  not  to  have  been  returned  by 
the  bishop  until  the  execution  was  satisfied,  otherwise 
parties  who  lodged  writs  with  the  bishop  subsequently  to 
the  plaintiff,  might  depriye  him  of  the  fiuits  of  his  execution. 
He  referred  to  Duney  v.  Eyref  Alcoch  and  Napiet's  Irish 
Reporti,  34  (a),  and  contended  that  the  rule  oug^t  to  be 
absolute  in  the  first  instance. 


Pabke,  B. — You  may  take  a  rule  absolute  in  the  first 
instance.  If  we  were  to  grant  a  rule  nisi,  I  do  not  see 
upon  what  parties  it  could  be  served.  The  only  parties 
who  could  lay  any  claim  to  the  service  are  those  who  may 
be  termed  mesne  incumbrances.  The  plaintiff  ought  not 
to  suffer  because  the  bishop  has  done  wrong.  He  may 
take  the  writ  off  the  file,  and  certify  to  this  Court  what  he 
has  done  under  it 

Rule  absolute  accordingly. 


(a)  The  following  is  the 
referred  to: — 


Bmo/tMapplied  for  amle  to  com- 
pel the  lord  BUhop  of  Qonfert  to 
amend  his  return  to  a  writ  of 
levari  facias,  which  isened  in  this 
cause,  and  that  he  should  certify 
to  the  Court  what  he  had  done 
under  and  by  virtue  of  the  writ. 
It  was  delivered  to  the  bishop  in 
Trinity  Term,  1S30,  and  returned 
in  vacation,  with  an  indorsement 
of  sequestnui  feci.  The  return 
day  in  the  writ  is  in  Michaelmas 
Term.  The  writ  is  in  the  nature 
of  a  continuing  execution,  and. 


therefore,  not  returnable  until  the 
sum  marked  thereon  be  raised. 

Pbb  Curiam. — ^That  is  the 
mode  which  should  have  been 
adopted  by  the  bishop.  Let  the 
writ  of  levari  &cias,  which  issued 
in  this  cause,  be  taken  off  the  file 
of  this  Court,  and  returned  to  the 
Right  Reverend  Christopher  Lord 
Bishop  of  Clonfert,  and  let  the 
said  lord  bishop,  on  or  before  the 
first  day  of  next  term  certi^  to 
this  Court  what  he  has  done 
under  and  by  virtue  of  the  said 
writ  of  levari  feudaa,  serving  this 
order  six  days  before. 


J 
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Eltell  V.  The  Grand  Junction  Railway  Company. 

L  HE  declaration  stated  that  the  plaintiff^  after  the  pajssing  ^  statute 

of  a  certain   act  of  Parliament,  intituled   "  An   act   for  creating  a  cor- 
poration for  the 

making  a  railway  from  the  Warrington  and  Newton  Railway  purpose  of 

at  Warrington,  in  the  county  of  Lancaster,  to  Birmingham,  way,*^abled' 

in  the  county  of  Warwick,  to  be  called  the  Grand  Junction  ^^^^^^^J^a 

Railway,"  to  wit,  on,  &c.,  caused  to  be  delivered  to  the  goods,  if  they 

.  ,  should  think  fit, 

defendants,  to  wit,  as  common  carriers,  and  the  defendants  and  also  pro- 
then,  to  wit,  as  such  carriers,  received  into  their  care  and  Should  n^  be^^ 
custody,  a  certain  umbrella  of  the  plaintiff  and  a  certain  ^"*^®  ^°'*  ^^^ 

^  ^     ^  ...  **'  mjury  to  ar- 

tniokof  the  plaintiff,  containing  divers  goods  and  chattels  tides  carried 
dfihe  plaintiff,  to  wit,  (describing  the  contents),  and  a  cer-  belonging  to 
tarn  portmanteau  of  the  plaintiff,  containing  divers  other  J^^^J^- 
eoods   and  chattels  of  the  plaintiff  (describing  them),  to  cles  of  clothing 

°  ;  of  certain 

be  safely  and  securely  carried  and  conveyed  by  the  de-  weight  and  di- 

fendants,  to  wit,  as  such  carriers  as  aforesaid,  from  Wolver-  dedication 

hampton  to  Birmingham  (that  is  to  say)  by  a  certain  railway,  ^^^^^J*^ 

made  and  constructed  under  the  provisions  of  the  said  act,  common  car- 

riers,  for  the 

and  at  Birmingham  as  aforesaid,  to  be  delivered  by  the  de-  loss  of  a  trunk, 
fendants  for  the  plaintiff,  to  wit,  for  certain  reward  to  the  pi^ed  that 
defendantSL  and  it  then  became  and  was  the  defendants'  ^®  ^f*^.^** 

^  earned  with 

duty,  safely,  and  securely  to  carry  and  convey  and  deliver  the  plaintiff  as 
the  said  trunk  and  portmanteau,  and  the  said  respective  and  that  it  did 
contents,  and  the  said  umbrella  as  aforesaid.     Yet  the  de-  J^c1^a*of° 
fendants  not  regarding  their  duty  in  that  behalf,  did  not  ^^l**?**?!'    V^ 
nor  would  safely  or  securely  cany  or  convey  the  said  trunk  de  injuria, 
and  portmanteau,  and  their  said  respective  contents,  and  piea  was  an  ar- 
the  said  umbrella  from  Wolverhampton  aforesaid  to  Bir-  g^^^^^tlt 
mingham  aforesaid ;  nor  at  Birmimrham  aforesaid,  safely  or  the  goods  were 

,        ,1.  1  n        ,,..«>      T>         1  delivered  to  the 

secuiely  deliver  the  same  for  the  plamtiff     But  then  so  defendants  as 

~    ligently,  carelessly,  and  improperly  behaved  and  con-  p^^^d^" 

:ted  themselves  in  that  behalf,  that  by  and  through  the  therefore,  the 

•^  ^  rephcation  was 

^lessness,  negligence,  and  default  of  the  defendants  in  the  inapplicable. 
mises,  the  said  trunk  and  portmanteau,  and  their  said 

>L  YXSL  Q  D.  p.  C. 
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respective  contents,  and  the  said  umbrella  then  became,  and 
were,  and  are  wholly  lost  to  the  plaintiff. 

Plea  to  so  much  of  the  declaration  as  relates  to  the  said 
trunk  of  the  plaintiff  and  the  said  goods  and  chattels  therein 
contained ;  the  defendants  say  that  the  said  ddvery  and 
receipt  thereof  in  the  declaration  mentioned^  were  and 
happened  after  the  passing  of  an  act  of  Parliament,  made 
and  passed  in  the  4th  year  of  the  reign  of  his  late  majesty 
king  William  the  Fourth,  intituled  ^^  an  act  to  enable  the 
Grand  Junction  Railway  Company  to  alter  and  extend  the 
line  of  such  railway,  and  to  make  a  branch  therefrom  to 
Wolverhampton  in  the  county  of  Stafibrd,  and  for  other 
purposes  relating  thereto."  And  that  the  said  trunk  and 
the  said  goods  and  chattels  therein  contained,  were  de- 
livered and  received  as  in  the  declaration  mentioned,  for 
the  purpose  of  being  carried  and  conveyed,  as  in  the  de- 
claration mentioned,  by,  upon,  and  along  the  said  railway, 
in  and  upon  a  certain  train  of  railway  carriages,  and  that  die 
same  were  so  carried  and  conveyed,  and  that  the  plaintiff 
at  the  time  of  the  said  delivery,  to  wit,  on  the  same  day  and 
year,  became  and  was  a  passenger  by  the  said  train  from 
Wolverhampton  to  Birmingham  aforesaid,  to  be  carried  and 
conveyed  by  the  defendants  thereby  for  a  reward  to  the  de- 
fendants in  that  behab^  and  travelled  as  such  passenger  to 
Birmingham  aforesaid,  by  such  train,  and  that  the  said  trunk 
and  the  said  goods  and  chattels  therein  contained  vrere  ao 
delivered  and  received,  as  in  the  declaration  mentioned,  fi>r 
the  purpose  of  being  carried  and  conveyed  with  the  plaintiff 
as  such  passenger  as  aforesaid,  in  and  by  the  same  train  with 
him,  and  were  accordingly  so  carried  and  conveyed,  and  that 
the  said  trunk  and  the  said  goods  and  chattels  therein  con-» 
tained,  were  not  nor  was  any  part  thereof  articles  of  clothing 
of  the  plaintiff. 

Replication  de  injuria. 

Special  demurrer,assigning  for  cause,  that  the  saidplea  does 
not  consist  of  matter  of  excuse  only,  and  because  the  same 
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piea  denies  that  the  defendants  ever  incurred  any  such  liability 
to  the  plaintiff  as  allied  in  the  declaration^  and  amounts 
to  a  denial  also  of  the  averment  of  duty  as  alleged  therein; 
and  of  the  averment,  that  so  much  of  the  goods  and  chattels 
in  the  declaration  mentioned,  as  are  mentioned  in  the  in- 
troductoiy  part  of  the  said  last  plea,  were  delivered  and 
received  on  the  terms,  and  in  the  manner,  and  for  the 
purposes  aUeged  in  the  declaration,  and  because  the  said 
plea  contains  matter  of  law,  and  because  the  defendants 
dierein  justify  under  the  authority  of  the  statute  mentioned 
in  the  said  last  mentioned  plea,  and  because  the  said 
replication  is  in  other  respects  uncertain,  informal,  and  in-* 
suflScient,  &C. 


1840. 


Elwell 

V, 

The 

Grand 

Junction 

Railway  Co. 


CowHng,  in  support  of  the  demurrer.  The  plea  does  not 
consist  of  matter  of  excuse,  but  is  in  denial  of  the  duty 
alleged  in  the  declaration.  The  68th  section  of  the  4  Wm.  4, 
c.  25,  upon  which  the  plea  is  firamed,  enacts,  "  that  without 
any  extra  charge,  it  shall  be  lawful  for  any  passenger 
travelling  upon  or  along  the  said  railway,  to  take  with  him 
his  articles  of  clothing  not  exceeding  forty  pounds  in  weight 
and  fourteen  inches  in  dimensions,  and  the  said  company 
flhall  in  no  case  be  in  any  way  liable  or  responsible  for 
the  safe  carriage,  or  custody  of  or  for  any  loss  or  injury 
to  any  articles,  matters,  or  things  whatsoever  carried  upon 
or  along  the  said  railway,  with  or  accompanying  the  person 
of  OT  belonging  to  any  passenger,  and  delivered  for  the 
purpose  of  being  so  carried,  other  than  and  except  such 
paBBenger*s  articles  of  clothing  not  exceeding  the  weight 
and  dimensions  aforesaid."  If  the  plea  had  denied  that  it 
was  the  duty  of  the  defendants  safely  and  securely  to  carry 
the  articles  mentioned  in  the  plea ;  it  might  have  been  bad 
special  demurrer.  Cane  v.  Chapman{a)i  R.  v.  Everett(b) . 
vas,  therefore,  necessary  to  plead  in  the  terms  of  the 
lite,  in  order  to   shew   that  the   common  law  duty  of 


Aid.&E.  647 ;  I  Nev.  & M.  104.    (b)  S  B.  &  C.  114  ;  2  M.  &  R.  35. 

Q  2 


228 


CASES  ON   POINTS  OF   PRACTICK,  EXCH. 


1840. 


Elwell 
r. 

Tho 

Gband 

Junction 

Railway  Co. 


carriers  was  not  cast  upon  the  defendants.  The  plea  admits 
that  they  acted  as  carriers,  but  denies  that  they  CTer  incurred 
the  liability  alleged.  [Parke^  B. — The  company  is  incor- 
porated for  the  purpose  of  constructing  a  railroad,  (a)  and  the 
163rd  section  enables  them  to  carry  passengers  and  goods, 
if  they  think  fit  Then,  suppose  the  plea  had  traversed, 
that  the  goods  were  delivered  to  the  defendants  to  be  safely 
and  securely  carried  by  them  as  common  cairien,  unless 
the  plaintiff  could  prove  a  special  agreement  to  carry  as 
carriers,  the  issue  must  be  found  against  him].  It  is  not 
necessary  to  contend  that  the  plea  is  good,  for  it  is  too 
late  to  raise  that  objection,  Solly  v.  Neish  (b) ;  but  it  is 
submitted  that  the  plea  is  in  denial  and  not  in  excuse^  and, 
consequently,  that  the  replication  is  bad. 


jR.  F.  Richards,  in  support  of  the  replication.  The 
question  is,  whether  the  plea  is  in  confession  and  avoidance, 
or  a  bad  plea  in  denial?  It  is  submitted  that  it  is  the  former. 
Every  allegation  in  the  declaration  is  admitted  by  the  plea, 
which  shews  that  these  were  excepted  articles. 

Parke.  B. — Before  the  new  rule  the  whole  would  have 
been  in  issue  under  the  plea  of  not  guilty,  and  if  the  judge's 
attention  had  been  called  to  the  exception  in  the  act,  the 
plaintiff  must  have  shewn  that  his  case  did  not  fall  within  it. 
The  defendants  are  not  common  carriers,  unless  they  ex- 
pressly agreed  to  become  so,  then  the  plea  is  bad  as  amount- 
ing to  an  argumentative  traverse,  that  the  goods  were 
delivered  to  the  defendants  to  be  safely  and  securely  carried. 
You  had  better  amend. 


(a)  SeePahnerv.  OrandJunction      p.  232 ;  4  Mee.  &  W.  749. 
Railway  Company,  ante,  vol.  7,         (ff)  2  C,  M.  &  R.  355. 
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SCHERWINSRI  V.  PeRONNET. 

IN  this  case,  an  order  having  been  made  by  Jtolfe^  B.,  for  Under  the  i  & 
holding  the  defendant  to  bail  for  56i,  a  capias  issued  thereon,  ^Jcoun  h^' 
uponwhich  the  defendantwas  arrestedon  the  20thDecember,  the aamepower 

with  respect  to 

and  he  then  paid  into  the  hands  of  the  sheriff  the  amount  money  de- 
q)ecified  in  the  order,  U^ther  with  lOL  in  lieu  of  bail  ^*sheriff,  or 
On  the  23rd  December,  a  summons  was  taken  out  by  the  de-  ^iteu^biSl^* 
fendant  for  setting  aside  the  judge's  order,  on  the  ground  of  ir-  ^  under  the  43 
regularity,  whichwasdischargedon  the  7  th  January  following,  s.  -2,  and?  &8 
with  costs,  which  were  taxed,  and  paid  on  the  9th..    On  ^Adefcld^nt,' 
the  11th  January,  the  defendant  paid  into  Court  lOt,  in  ^l^rl°°d^*' 
addition  to  the  money  aheady  paid  into  the  hands  of  the  posited  with 
sheriff,  in  lieu  of  special  bail,  under  the  7  &  8  Geo.  4,  c.  71,  gum  indorsed 
8.2.    No  special  bail  had  at  that  time  been  put  in.  Zdm7^ 

costs.     On  the 

Ctnottng  (on  the  20th  January)  obtained  a  rule  to  shew  tookoutasum- 
caose  why  the  money  deposited  with  the  sheriff  and  paid  JheTudg^r**'** 
into  Court  should  not  be  paid  to  the  plaintiff,  under  the  ^^^^^j,  ^^^^^ 

^*-         ^  *    ^  was  dismissed 

43  Creo.  3,  c.  46,  s.  2,  special  bail  not  having  been  put  in  on  the  7th  Jan. 
and  perfected  in  due  time.  The  affidavit,  upon  which,  the  defendant  paid 
rule  was  obtained,  stated  that  special  bail  had  not  been  put  loMnto  Court, 
in,  but  it  did  not  negative  any  payment  of  money  into  wderthe7&8 
Court  in  lieu  of  baiL  s.  2,  and  on 

the  20th  the 
plaintiff  ob- 

Jervis  shewed  cause. — The  affidavit  is  defective ;  it  does  **™^  •  ™^® 

'  ^         msi  for  the 

not  state  that  money  has  not  been  paid  into  Court  in  lieu  payment  of  the 

of  special  bail,  under  the  7  &  8  Geo.  4,  c.  71,  s.  2.     Besides,  bail  above 

the  Court  has  no  power  to  entertain  an  application  of  this  ^Jfe^tSun  ° 

natmre,  since  the  1  &  2  Vict  c.  110.     Under  that  statute,  an  duetime.  Held, 

,  .  -  ,         that  as  the 

airest  and  holding  to  bail  are  merely  a  collateral  security,  money  was 

'PL    /^     _^      11   J  P"d  '"1*0  Court 

'^1  Court  called  upon  tefore  the  rule 

was  moved  for, 
the  plaintiff 

owUnoy  in  support  of  the  rule.     The  43  Geo.  3,  c.  46,  was  not  entitled 

•^  '^  to  have  it  pdd 

to  him  under 
'4  Geo.  3,  c  46,  s.  2.     SemMe,  that  an  affidavit,  in  support  of  an  application  under  the  43 
3,  c.  46, 8. 2,  need  not  negative  a  deposit  in  lieu  of  bail,  under  the  7  6i  8  Geo.  4,  c  7 1 ,  s.  2. 
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V. 

PsaONNET. 


s.  2,  enacts  that  in  case  the  defendant  shall  not  duly  put  in 
and  perfect  bail^  the  money  deposited  and  paid  into  Court 
shall,  on  motion,  be  paid  to  the  plaintiff.  Bail  has  not  been 
put  in,  and  if  the  defendant  relies  upon  the  payment  of 
money  into  Court  in  lieu  of  bail,  under  the  7  &  8  Geo.  4, 
c  71,  s.  2,  he  should  state  that  by  way  of  answer.  As  to 
the  other  objection,  admitting  that  the  arrest  and  holding  to 
bail  is  a  collateral  security  only,  yet,  under  the  4th  section  (a) 
of  the  1  &  2  Vict  c.  110,  the  Court  has  the  same  power  as 
formerly,  with  respect  to  deposits  and  payments  into  Court 
in  lieu  of  baiL 


Parke,  B. — ^If  the  plaintiff  is  not  entitled  to  make  this 
application,  what  remedy  has  he  to  compel  the  defendant 
to  put  in  special  bail  ? 

Jervis  then  shewed  cause  upon  the  facts,  and  contended, 
that  though  the  additional  lOi  had  not  been  paid  into 
Court  in  due  time,  yet  as  it  was  paid  previously  to  the  ap- 
plication, there  was  no  ground  for  entertaining  it 

Per  Curiam. — We  think  that  under  the  4th  section  of 
the  1  &  2  Vict  c  1 10,  we  have  the  same  power  of  ordering 
money  deposited  with  the  sheriff  to  be  paid  to  the  plaintiff, 
as  under  the  43  Geo.  3,  c.  46,  s.  2.     As,  however,  the  plain- 


Co)  Which  enacts,  ''That  the 
sheriff  or  other  officer  to  whom 
any  such  writ  of  capias  shall  be 
directed,  shall,  within  one  ca- 
lendar month  after  the  date 
thereof,  including  the  day  of 
such  date,  but  not  afterwards, 
proceed  to  arrest  the  defendant 
thereupon ;  and  such  defendant, 
when  so  arrested  shall  remain  in 
custody  until  he  shall  have  given 
a  bail-hond  to  the  sheriff,  or  shall 
have  made  deposit  of  the  sum 
indorsed  on  such  writ  of  capias. 


together  with  ten  pounds  for 
costs,  according  to  the  present 
practice  of  the  said  superior 
courts;  and  all  subsequent  pro- 
ceedings as  to  the  putting  in  and 
perfecting  special  bail,  or  of 
making  deposit  and  payment  of 
money  into  Court,  instead  of 
putting  in  and  perfecting  special 
bail,  shall  be  according  to  the 
like  practice  of  the  said  superior 
courts,  or  as  near  thereto  as  the 
circumstances  of  the  case  will 
admit.'' 
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tiff  had  obtained  the  fiill  security  before  the  present  rule  was        1840. 

moved  for,  he  is  not  entitled  to  have  it  made  absolute ;  but    g^^^^^J^ 

as  the  second  lOL  was  not  paid  in  due  time,  it  must  be  dis-  «• 

,         _      .  _  Peronnet. 

cliaiged,  without  costs. 

Rule  discharged. 


Crow  v.  Field. 

If  ALL  (on  the  13  th  November)  moved  for  a  rule  to  shew  'vniere  there  is 
cause  why   "the   copy   of  a  writ  of  summons    served,"  *n irregularity 

•'  /■*'  ^  in  the  copy  of 

should  not  be  set  aside  for  irregularity^     The  copy  of  the  a  writ  of  sum- 
writ  was  served  on  the  6th  November,  and  the  objection  the  motion  * 
was,  that  it  commenced  "  Victoria,  by  the  grace  of  the  J^^td^tJ^ 

Queen."  copy  ^^  ser- 

vice, or  the  ser- 
vice, and  not 

W.  H,  Watson  shewed  cause,  and  objected,  first,  that  the  * ^f^  served. 
application  was  too  late,  for,  it  should  have  been  made  within  ^°  w^^cation 

^*  '       '         ^  of  that  nature 

four  days  firom  the  time  of  service.  may  be  made 

at  any  time 
before  the 

Loid  Abinoeb,  C.  B.— I  believe  the  rule  is,  that  an  ap-  ^^Is^Jj?^ 
plication  of  this  kind  must  be  made  before  the  expiration  appearance  has 

,  ezpu'cd. 

of  the  time  limited  for  entering  an  appearance. 

WcUion. — Secondly,  the  motion  is  wrong  in  form,  it  should 
have  been  to  set  aside  the  service  of  the  writ  and  not  the 
copy. 

BaJly  contra»  as  to  the  first  point,  referred  to  Patersan  v. 
Busby  {a).  Secondly,  the  irregularity  complained  of  is  in 
the  copy  of  the  writ  and  not  in  the  service.  In  cases  where 
thfi  original  writ  is  irregular  and  the  service  regular,  the 

plication  must  be  to  set  aside  the  writ,  not  the  service, 
sker  V.  Jarmaine  (6) . 


i)  Ante,  vol.  7,  p.  868.  (6)  1  C.  &  M.  408. 
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Lord  Abinoeb,  C.  B. — ^The  motion  is  wrongly  firamed. 
It  should  have  been  to  set  aside  the  copy  and  service,  or  at 
least  the  service. 

Rule  dischaiiged. 


Kitchen  v.  Roots. 

In  a  writ  and  J.N  this  case,  which  was  a  country  cause,  a  writ  of  summons 
ration,  the  de^'  issued  against  the  defendant,  by  the  name  of  Richard 
S^^Ri^Wd  ^^'^^°-  On  the  24th  October,  an  appearance  was  entered 
in  the  declapa-  according  to  the  statute  in  the  same  name,  and  on  the  fol- 
judgment  by  lowing  day,  a  declaration  was  filed,  in  which  the  defendant 
«4n«^in^e  ^^  named  Joseph  Kitchen,  and  a  notice  thereof  served  in 
IjAtername.       the  name  of  Richard  Kitchen.     On  the  4th  November, 

Held,  that  the 

judgment  was  before  eleven  o'clock,  the  defendant's  attorney  sent  word  to 

tihat  thoi:^  the  ^^  plaintifPs  attorney  that  he  had  instructions  to  appear  and 

m^ht  have  P^^^  ^  ^^  action.     He  then  took  the  declaration  out  of 

been  objected  the  office,  and  shortly  before  twelve  o'clock  tendered  a  plea, 

to  as  varying  . 

from  the  wnt,  when  he  was  informed  that  interlocutory  judgment  had  been 

c^on\hould  signed.      The  judgment  was  signed  in  conformity  with 

with/*7°™**^^  ^^  declaration.     The  defendant's  attorney,  perceiving  the 

days,  from  the  Variance  between  the  writ  and  the  declaration,  returned  the 

service  of  the      i 
notice  of  latter. 

declaration, 
or  at  least 

before  the  time       Whatehy  on  the  6th  November,  obtained  a  rule  to  shew 

ior  pleading  , 

had  expired,      cause  why  the  judgment  should  not  be  set  aside. 

Crompton  shewed  cause. — The  variance  between  the  writ 
and  declaration  is  matter  in  abatement,  and  ought  to  have 
been  so  pleaded,  Com.  Dig.  tit  ^^  Abatement  (G8).  But 
at  all  events  the  application  is  too  late.  It  should  have  been 
made.witiiin  four  days  after  notice  of  declaration,  or  at  least 
before  the  time  when  the  plaintiff  was  entitied  to  sign  judg- 
•    ment,  Jerviss  Rules,  68,  ». 

JVhaiely,  contra.— As  the  judgment  corresponds  witii  the 
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deckiiation,  and  that  varies  from  the  writ,  there  is,  in  &ct,  a        1840. 
judgment  without  a  writ  to  support  it     Then  the  appli-     ^"^^"^^^"^^ 
cation  is  in  sufficient  time ;  it  was  made  promptly  after  the  v. 

inegularity  was  discovered.  The  general  rule  laid  down 
by  lAtikdale^  J.,  in  Grant  v.  Flower  (a)  is,  '^  that  the  time 
for  making  an  application  to  set  aside  a  judgment  for  irre- 
giularity,  begins  to  run  from  the  time  that  notice  was  received 
of  judgment  being  signed."  {Aldersotiy  B. — It  was  the  de- 
fendant's own  &ult  that  he  did  not  discover  the  variance 
before  the  judgment  was  signed.  He  should  have  taken 
the  declaration  out  of  the  office  before  the  time  for  pleading 
expired].  The  objection  is  not  waived  by  taking  the  de* 
daration  out  of  the  office.  Chapman  v.  Eland  (6).  [Parke^ 
B.— The  objection  is  to  the  declaration  which  does  not  follow 
the  writ,  and  not  to  the  judgment,  which  corresponds  with 
the  declaration].  As  the  judgment  does  not  follow  the  writ, 
die  judgment  appears  to  have  been  given  in  a  case  of  which 
the  Court  had  no  cognizance. 

Pabke,  B. — ^The  judgment  is  r^ular,  as  it  corresponds 
with  the  declaration.  It  is  true  that  the  latter  might  have 
been  objected  to  as  varying  from  the  writ,  but  it  is  now  too 
late.  The  case  ia  analagous  to  that  of  misnomer  of  a 
defendant,  in  which,  though  the  objection  was  formerly 
pleadable  in  abatement,  yet  now,  the  defendant  must  apply 
within  four  days  to  a  judge  to  amend  the  declaration,  under 
the  3  &  4  WuL  4,  c  42,  s.  1 1.  At  all  events,  the  application 
should  have  been  made  before  the  eight  days  allowed  for 
pleading  had  expired. 

Aldebson,  Gubnet,  and  Rolfe,  Bs.,  concurred. 

Rule  discharged. 

Ante,  vol.  5,  p.  419.  iff)  2  N.  Rep.  82. 
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Gbant  V.  Frt. 

The  place  of  CaRRINOTON  moved  for  the  costs  of  the  day  upon  an 
Iffi^^n^ybe  affidavit,  the  jurat  of  which  stated  it  to  have  been  sworn  at 
gtated  in  the      «  Cheltenham  aforesaid ;"  the  deponent  being  described  in 

jurat,  by  re-  i»  ^i    i       i_  •        i_  r 

ferenoe  to  the    the  commencement  as  "  of  Cheltenham,  m  the  county  ot 

place  in  the         ^-^i  ^      m 

body  of  the       Gloucester. 

affidavit. 

Per  Curiam. — That  is  sufficient 


Edwards,  and  Another,  Assignees,  &c.  v.  Lawley. 

On  the  6th  Jl  ROVER  by  the  assignees  of  a  bankrupt,  for  certain 
ecuSonwM*  g^ods  and  chattels.  Plea;  that  defendant  seized  the  goods 
levied  on  the     and  chattels,  by  virtue  of  a  writ  of  fieri  facias  directed  to 

foods  of  A. 
)n  the  I9ih  of  him  as  sheriff.     Replication ;  that  after  the  service,  a  fiat 

the'?&*3vS5t.  issued  upon  an  act  of  bankruptcy  committed  before  the  de- 
c.  29,  came  into  fendant  levied.     Rejoinder;  that  the  execution  was  bona 

operation,  and  •^  '     ^       ^ 

a  few  days        fide  levied  before  the  date  and  issuing  of  the  fiat    Demurrer 

afterwaros,  a  i   t  •     i 

fiat  of  bank-      and  Joinder. 

ruptcy  issued 
against  A. 

upon  an  act  of  Wigktman,  in  support  of  the  demurrer.     The  question 

committedbe-  arises  upon  the  2  &  3  Vict  c.  29,  which  enacts,  ^^  that  all 

Hddy^^^e  contracts,  dealings,   and   transactions   by,   and  with   any 

act  rendered  bankrupt,  really  and   bona  fide    made,  and  entered  into 

the  execution  r'^  j  ^  '    ^  ^ 

valid,  and  that   before  the  date  and  issuing  of  the  fiat  against  him,  and  all 

the  assiffnees  .  ^  ,  •  i      i       i  j 

were  not  en-  executions  and  attachments  against  the  lands  and  tenements, 
*  rowrt'  ^^  ^^  goods  and  chattels  of  such  bankrupt,  bona  fide  executed 
or  levied,  before  the  date  and  issuing  of  the  fiat  shall  be 
deemed  to  be  vaUd,  notwithstanding  any  prior  act  of  bank- 
ruptcy, by  such  bankrupt  committed,  provided  the  persons, 
so  dealing  with  such  bankrupt,  or  at  whose  suit,  or  on 
whose   account   such  execution  or  attachment  shall  have 
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issued  had  not,  at  the  time  of  such  contract,  dealing,  or 
tcansaction^  or  at  the  time  of  executing,  or  of  levying  such 
execution  or  attachment,  notice  of  any  prior  act  of  bank* 
ruptcy  by  him  committed;  provided  also,  that  notiiing 
herein  contained  shall  be  deemed,  or  taken  to  give  validity 
to  any  payment  made  by  any  bankrupt,  being  a  fraudulent 
{xeference  of  any  creditor  or  creditors  of  such  bankrupt,  or 
to  any  execution  founded  on  a  judgment  on  a  warrant  of 
atUNmey  or  cognovit  given  by  any  bankrupt  by  way  of  such 
fiaixdulent  preference."  In  the  present  case,  the  execution 
was  levied  on  the  6th  July,  on  the  19th  of  the  same  month 
the  2  &  3  Vict.  c.  29,  came  into  operation,  and  a  few  days 
afierwarda  a  fiat  issued,  upon  an  act  of  bankruptcy  com- 
mitted before  the  levy.  It  is  contended,  on  the  part  of  the 
assignees,  that  they  had  a  vested  right  at  the  time  the  act 
passed,  and  that  when  the  fiat  issued,  the  retroaction  of  the 
baoknipt  laws,  placed  them  in  the  same  situation,  as  if 
they  had  been  chosen  assignees  when  the  cause  of  action 
accrued.  By  the  retroaction  of  the  bankrupt  law,  the 
sheriff,  who  has  taken  in  execution  the  goods  of  a  bankrupt, 
has  been  held  liable  in  trover,  under  circumstances,  which 
would  otherwise  have  excused  him.  Potter  v.  Starkie  (a), 
Garland  v.  CarUsIe  (i),  Babne  v.  Hutton  (c).  The  Courts 
have  admitted  the  hardship  upon  the  sheriff,  but  still  they 
fek  bound  to  give  effect  to  the  retrospective  operation  of 
that  law.  Price  v.  Helyar{dy  Supposing  the  act  in 
question  had  not  passed,  the  assignees  would  clearly  have 
been  entitled  to  the  property,  on  the  ground,  that  when  the 
sheriff  seized,  there  was  a  vested  right  in  them,  the  act 
cannot  then  have  a  retrospective  effect  so  as  to  deprive 
them  of  that  right  The  position  contended  for,  may  be 
ittostrated  by  reference  to  a  decision  upon  the  4th  section 
of  the  Statute  of  Frauds,  (29  Car.  2,  c  3,)  which  enacts, 
^^  no  action  shall  be  brought,  whereby  to  charge  any 


1840. 


Edwaeds 
and  Another 

V, 

Lawley. 


4  M.  &  Sel.  259. 
4  Scott»  587. 


(c)  1  C.  &  M.  262. 

(d)  4  Bing.  597. 
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Edwabds 
and  Another 

V. 

Lawlsy. 
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person  upon  any  agreement  made  in  consideration  of 
marriage,  unless  there  shall  be  some  memorandum  or  note 
thereof  in  writing  ;**  and  the  Court  held,  that  an  acdon 
might  be  maintained  after  that  act  came  into  operation, 
upon  a  promise  of  marriage,  not  in  writing,  made  before  that 
time:  for  they  considered,  that  the  l^islature  could  not  have 
intended,  by  a  retrospective  operation  of  the  act,  to  defi^at 
all  provisions  made  before  the  passing  of  this  act  Gihnare 
V.  Shuter  (a).  So,  in  the  present  instance,  no  case  would 
fidl  within  the  act,  unless  the  execution  issued  after  it  came 
into  operation.  [Pa/rke^  B. — Who,  except  the  bankrupt, 
had  any  interest  in  the  goods  at  the  time  the  act  passed  ? 
Your  argument  proceeds  upon  the  assertion  that  the 
assignees  had  a  vested  interest,  but  that  is  not  sa]  Ad- 
mitting that  there  was  no  vested  interest  at  the  time  of  the 
levy,  yet  immediately  the  fiat  issued,  the  assignees  had  the 
same  rights  as  if  they  had  been  appointed  when  the  execution 
issued.  {Parkei  B. — That  argument  would  have  been  well 
founded,  if  the  words  of  the  act  had  been  ^^  all  execudons 
and  attachments  hereafter  executed  and  levied.'^  Unless 
the  statute  is  construed  as  prospective  only,  an  execution 
creditor  would  be  protected  by  it  in  causes  where  the  fiat 
issued  a  few  days  before  it  passed. 


Shee,  Serjt,  contra,  was  stopped  by  the  Court 

Parke,  B. — ^The  question  arises  upon  the  construction  of 
2  &  3  Vict  c.  29.  The  words  of  the  act  are  very  g^eneral, 
and  if  taken  according  to  their  grammatical  construction, 
will  apply  to  all  contracts,  whether  by-gone  or  fiiture.  Now 
the  sound  rule  of  construction  with  respect  to  acts  of  par- 
liament, is  to  read  them  in  the  ordinary  and  usual  gnunmatical 
sense,  giving  full  effect  to  their  provisions,  unless  such  mode 
of  construction    leads  to  manifest   inconvenience,  or   is 


(a)  2  Lev.  227  ;  S.  C.  1  Vent.  330 ;  2  Sir  T.  Joiie8>  108. 
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repugnant  to  the  evident  intention  of  the  l^slatnre.  I^ 
in  the  present  case,  such  construction  would  have  the  effect 
of  defeating  any  antecedent  vested  right,  then  we  ought  to 
coDstme  the  act  so  as  to  support,  not  defeat  it  Upon  the 
principle  of  Gihnore  v.  Shuter,  if  a  fiat  had  issued,  and 
assBgnees  had  been  appointed  before  the  act  passed,  they 
would  have  had,  at  the  time  of  the  seizure,  a  vested  right 
to  the  property  of  the  bankrupt,  and  it  would  have  been 
unjust  to  consider  the  act  as  defeating  that  right,  and  de- 
priving them  of  any  part  of  the  property.  Even  if  the 
assignees  had  not  been  appointed  when  the  act  passed, 
provided  the  fiat  issued  before  the  date  of  the  act,  we  should, 
in  that  case,  also  construe  it  so  as  not  to  defeat  the  right 
of  the  assignees.  But  with  respect  to  a  fiat  issued  after  the 
date  of  the  act,  we  think  there  is  no  injustice  in  saying 
that  the  assignees  must  take  the  property  subject  to  the 
new  law. 


1840. 


EdwaiU)8 
and  Another 

V, 

Lawlby. 


Aldebson,  B. — ^I  am  of  the  same  opinion.  At  the  time 
the  act  passed  anact  of  bankruptcy  had  been  committed,  upon 
which  it  was  possible  that  a  fiat  might,  at  some  fiiture  period, 
be  taken  out;  but  no  fiat  had  then  issued;  a  bon&  fide  ex- 
ecution is  put  in  by  a  creditor.  Under  the  old  law,  he 
would  have  had  the  property  to  satisfy  his  debt,  subject  to 
its  being  divested,  in  case  a  fiat  issued  within  two  months 
over-riding  his  execution.  In  the  opinion  of  the  l^islature, 
that  was  a  veiy  unjust  position,  and  they  enacted,  that  no 
fiat  should  have  the  effect  of  over-riding  any  fiiture  ex- 
ecution under  such  circumstances.  It  seeihs  to  me,  that  by 
thus  construing'  the  act,  we  give  it  a  prospective,  not  a  re- 
trospective, effect — the  party  who  has  acquired  a  right  is  no 
longer  subject  to  have  it  divested. 


[JBiiEY,  B. — ^I  entirely  concur.  By  putting  this  con- 
ction  on  the  act,  we  carry  out  the  remedy  without  doing 
injustice. 
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Edwards 
and  Another 

Lawlcy. 


RoLFE,  B. — It  is  a  fallacy  to  say,  that  by  putting  this  con- 
struction on  the  act  we  give  it  a  retrospective  effect ;  the 
title  of  the  assignees  was  not  complete,  but  a  certain  act 
only  takes  place,  before  the  statute  passes.  If  we  did  not 
so  construe  the  act,  in  cases  where  the  fiat  issues  after  its 
date,  the  very  injustice  would  arise,  which  the  legislature 
meant  to  remedy. 

Judgment  for  Defendant 


Declaration  by 
indorsee  on  bill 
drawn  by  de- 
fendant on  S. 
C,  and  in- 
dorsed by  de- 
fendant to  H. 
G.,  who  in- 
dorsed to  T.D. 
and  D.J.  D., 
who  indorsed 
to  plaintiif. 

Plea,  that 
defendant  drew 
the  bill,  and 
indorsed  it  to 
S.  C,  without 
consideration, 
and  that  there 
never  was  any 
consideration 
for  the  indoRie- 
ment  of  S.  C. 
to  the  plaintiff, 
who  holds  the 
same  without 
consideration. 
The  Court  set 
aside  the  plea 
as  frivolous. 


Emanuel  v.  Randall. 

Jl  he  first  count  of  the  declaration  was  on  a  bill  of  ex- 
change for  25OL9  drawn  by  the  defendant  upon  S.  C, 
payable  to  the  order  of  defendant  three  months  after  date, 
and  indorsed  by  the  defendant  to  Henry  Gompertz,  who 
indorsed  the  same  to  G.  Davis  and  D.  J.  Davis,  who  indorsed 
the  same  to  the  plaintiff. 

Plea;  that  defendant  made  and  drew  the  said  bill  of 
exchange,  and  indorsed  the  same  to  the  said  S.  C,  res- 
pectively, for  the  accommodation  of  the  said  S.  C,  and  not 
otherwise,  and  that  there  never  was  any  consideration  for 
value  for  such  making,  drawing,  or  indorsing,  or  for  the 
payment  by  the  defendant  of  any  part  of  the  amoimt  of  the 
said  bill,  and  that  there  never  was  any  consideration  for  the 
indorsement  of  the  said  bill  by  the  said  S.  C.  to  the  plaintifi^ 
and  the  plaintiff  always  held  and  now  holds  the  said  bill 
without  value  or<;onsideration.     Verification. 

ManseU  had  obtained  a  rule  to  shew  cause  why  the  plea 
should  not  be  set  aside,  and  why  the  plaintiff  should  not  be  at 
liberty  to  sign  judgment,  as  to  the  first  count,  against  which 

Edwards  shewed  cause,  and  admitted  that  the  plea  could 
not  be  supported,  but  requested  leave  to  amend,  in  order 
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that  the  proposed  defence  might  be  stated  in  the  proper        1840. 
fonn. 


Per  Curiam — The  plea  is  manifestly  sham  and  frivolous. 
The  role  most  be  absolute.  ' 

Rule  absolute. 


Emanuel 

V, 

Randall. 


Galwat  V.  Ro8£. 

Assumpsit.    The  declaration  stated  that  the  defendant,  a  declaration 
on  the  2l8t  November  1835,  at  Caidr,  in  Ireland,  made  his  arf^^^fi^e 
bill  of  exchamre  in    writimr,  and    directed  the    same  to  his  bill  of  ex- 

TU"  TV     •  •  •       change,  and  di- 

Messrs.  Daniel  and  Co.,  Dublin,  requiring  the  said  Daniel  rected  the  same 
and  Co.  to  pay  to  one  Captain  Bush,  or  his  order,  397£  at  j^  ^ J  ^^^^ 
three  months  after  the  date  thereof;  that  the  said  Captain  J^  "^^^ 
Bnsh  then  indorsed  it  to  the  plaintiff;  that  the  said  bill  was  that  the  bill  was 
presented  to  Daniel  and  Co.  for  acceptance,  but  that  they  nonaoceptanoe 
refitted  to  accept  the  same,  whereupon  the  bill  was  duly  non-payment, 
protested  for  non-acceptance,  whereof  the  defendant  had  ^,  ^  <*«- . 

*     ^  .  fendant  was  in- 

notice ;  that  the  said  bill  so  continuing  unaccepted  and  un-  debted  to  the 
paid,  afterwards,  and  on  the  day  when  it  become  due,  to  account  stated, 
wit,  24th  February,  1836,  the  s^d  biQ  was  presented  to  fondiit,?ircon' 
Daniel  and  Co,  for  payment,  but  that  they  would  not  pay  ^eration  of 
the  same  when  so  presented  to  them,  but  then  wholly  de-  "respectively," 
clined  and  refused,  whereupon  the  said  bill  was  duly  pro-  pontiff  to  pay 
tested  for  non-payment ;  of  all  of  which  said  last  mentioned  J^*^™f°®^^ 
premises,  &c.,  the  defendant  had  notice ;  and  whereas  also,  request    On 
the  defendant  before  the  commencement  of  this  suit,  to  rer,  for  dupli. 
wit,  on  the  18th  January  1839,  was  indebted  to  the  plaintiff  ^^fy^" 
in  600i  on  an  account  stated ;  and  the  defendant,  in  con-  ^^^*^*1 

.  .  ,       whether  the 

sideration  of  the  premises  respectively,  then,  to  wit,  on  the  declaration  was 

and  year  last  aforesaid,  promised  the  plaintiff  to  pay  two  counts,  or 

'the  said  several  moneys  respectively  on  request ;  the  ^^^^jJ^^y. 

ndant  had  disregarded  his  promise,  and  had  not  paid  «ble  on  the 

«,.,  ,  /<  jit_      grounds  as- 

of  the  said  moneys,  or  any  part  thereoi ;  and  that  by  signed. 
on  and  means  of  the  dishonour  of  the  said  bill  in  the 
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1840.        said  first  count  mentioned  as  in  that  count  mentioned,  he, 
^''^'^  the  plaintiff,  having  indorsed  and  negotiated  the  said  bilt  to 

f-  wit,  on  the  day  and  year  ip  the  said  first  count  mentioned, 

afterwards  to  wit,  on  the  day  and  year  last  aforesaid,  as 
such  indorser  of  the  said  bill  as  aforesaid,  was  called  upon 
and  obliged  to  pay,  and  did  then  pay  and  become  liable  to 
pay  divers  charges  and  expenses  attendant  upon  and  oc- 
casioned by  the  dishonour  of  the  said  bill  as  aforesaid,  and 
the  return  of  the  same  to  him,  the  plaintiff,  to  wit,  the 
charges  and  expenses  of  protesting  the  bill,  as  in  the  said 
first  count  mentioned,  commission,  postage,  and  divers 
other  charges  and  expenses,  amounting  together  to  lOL, 
to  the  damage  of  the  plaintiff,  &c. 

Special  demurrer,  assigning  for  cause  that  the  dedaiation 
was  double  and  uncertain. 

Butt  was  called  upon  to  support  the  declaration*  This 
declaration  consists  of  two  counts  only,  the  portion  relating  to 
the  bill  of  exchange  being  but  one  count,  though  it  discloses 
two  considerations  for  the  promise,  namely,  the  non-accept- 
ance and  the  non-payment  of  the  bilL  The  other  count  is  on 
an  account  stated.  {Parker  B. — They  are  not  in  the  form  of 
distinct  counts].  It  is  admitted  that  the  second  is  in- 
formally commenced,  but  there  is  no  special  cause  of  de- 
murrer pointing  to  that  objection,  Jourdain  v.  Johnson  (a), 
is  an  authority  to  shew  that  the  word  respectively  constitutes 
a  distinct  promise  to  each  count  In  the  note  to  Webber  v. 
TiviU  (i),  the  learned  editor  of  Saunders  states  that  the 
common  counts  in  a  declaration  may  be  contained  in  one 
count,  stating  that  the  defendant  was  indebted  to  the 
plaintiff  in  a  given  sum,  as  well  for  goods  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  as  for  money  lent 
and  advanced,  and  money  paid,  and  money  had  and  re- 
ceived, &c.,  and  that  in  consideration  thereoi^  the  defendant 
promised  to  pay. 

(a)  Ante,  vol.  4,  p.  534.  (Jb)  2  Wins.  Saund.  121. 
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MeUoTf  in  support  of  the  demurrer.  It  is  an  established  ^  1840. 
rule  of  pleading  that  the  declaration  must  not,  in  support 
of  a  single  demand,  allege  several  distinct  matters,  by  any 
one  of  which  that  demand  is  sufficiently  supported  (a). 
Here,  the  declaration  discloses  a  complete  cause  of  action, 
by  aO^jing  a  protest  for  non-acceptance,  Crossley  v.  HamQ)), 
and  consequently  the  subsequent  allegation  of  protest  for 
non-payment  renders  it  double.  The  informal  commence- 
ment of  the  count  on  the  account  stated,  is  not  specifically 
referred  to  by  the  demurrer,  but  one  of 'the  causes  assigned 
is  uncertainty,  and  the  declaration  is  framed  in  a  mode 
calculated  to  mislead  and  embarrass. 

Pabkjb,  B. — The  declaration  is  good  whichever  way  it 
is  idewed.  If  it  is  to  be  considered  as  two  counts,  then  the 
word  '^  respectively"  attaches  a  separate  promise  to  each 
count,  and  the  only  objection  would  be,  that  the  second 
count  is  informally  commenced;  but,  with  regard  to  that, 
there  is  no  special  cause  of  demurrer  assigned.  But  ij^  on 
the  other  hand,  the  declaration  be  viewed  as  one  coimt 
only,  it  is  equally  good,  for  then  there  are  different  causes 
of  action  arising  out  of  different  considerations,  which  are 
executed.  According  to  the  old  form  in  Saunders* s  Reports, 
there  might  be  several  different  considerations  included  in 
one  count ;  and  if  we  consider  this  as  one  count  only,  it 
amounts  to  this,  that  the  defendant  became  liable  to  the 
plaintiff  on  a  biU  of  exchange,  in  consequence  of  the  non- 
acceptance  thereof,  and  also  on  account  of  the  non-payment 
thereof  and  also  on  an  account  stated;  the  whole  con- 
cluding vdth  a  promise  to  pay.  Then  how  does  that  differ 
from  the  case  of  the  common  counts,  for  work  and  labour, 
&C.  ?  By  analogy  to  the  practice,  before  the  new  rules,  we 
— ist  hold  this  declaration  gpod.     There  is  no  ground  for 

ring  that  the  form  is  calculated  to  mislead  the  defendant ; 

bre  the  new  rules  the  whole  would  have  been  in  issue 

(a)  Step.  Fl.  2  ed.  292.  {b)  13  East,  498. 

VOL.  vin.  B  D.  p.  c. 
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under  the  plea  of  non-assumpsit,  but  now  the  defendant 
must  traverse  the  &ct8  of  presentment  for  payment  and 
acceptance. 

Judgment  fi>r  the  Phuntiff. 


^j/r.'2^ie£^^  s-JDr^'  /. 


Under  the  1  & 
2  Vict.  c.  1 10, 
8.  9,  it  is  not 
requisite  that 
the  attorney,  on 
behalf  of  a  de- 
fendant shoddy 
in  the  first  m- 
stance,  be 
named  by  him, 
it  is  sufficient 
if  he  adopts 
the  person  sug- 
gested by  the 
plaintiff's  at- 
torney. 

If  a  defendant 
informs  the 
attorney  at- 
tending on  his 
behalf,  that  the 
warrant  has 
been  read  over 
to  him,  and 
that  he  under- 
stands it,  the 
attorney  need 
not  read  it 
over  and  ex- 
plain it  to  the 
defendant 


Tatix>r  and  Another  v.  Nicholl. 

Al  rule  had  been  obtained,  callmg  on  the  plamtifis  to 
shew  cause  why  the  warrant  of  attorney  given  in  this  cause, 
and  the  judgment  and  execution  thereon  should  not  be 
set  aside,  on  the  ground  that  no  attorney  was  present 
on  behalf  of  the  defendant  expressly  named  by  him,  and 
attending  at  his  request,  pursuant  to  1  &  2  Vict,  c.  110, 
s.  9.  It  appeared,  from  the  affidavits,  that  the  warrant 
of  attorney  had  been  given  by  the  defendant  to  the 
trustees  of  his  wife's  marriage  settlement,  to  secure  the 
repayment  of  money  settled  upon  the  wife,  which  had 
come  to  his  hands.  The  defendant  called  at  the  office  of 
the  plaintiff's  attorney,  Mr.  Alexander,  for  the  purpose  of 
executing  the  warrant  of  attorney,  when  the  latter  read  to 
him  the  warrant  and  defeazance,  and  informed  him,  that  it 
was  necessaiy  that  some  attorney  should  be  present  on  his 
behalf  to  attest  the  execution  thereof,  and  inquired  of  the 
defendant  what  attorney  he  wished  should  be  sent  for. 
The  defendant  replied,  that  he  had  not  any  particular 
attorney,  but  that  he  should  not  like  the  matter  to  be 
known,  whereupon  Alexander  mentioned  the  name  of 
Rowland  Crossley,  of  Uali&x,  and  the  defendant,  without 
hesitation,  agreed  to  go  to  his  office  and  procure  him  to  act 
as  his  attorney  in  the  matter.  The  clerk  of  Alexander 
accompanied  the  defendant  to  Crossley's  office,  and  on  the 
warrant  of  attorney  being  produced,  Crossley  inquired  of 
the  defendant  if  he  wished  him  to  attest  it  on  his  behalf  to 
which  the  defendant  answered  that  he  did.  Crossley  further 
inquired,  whether  the  same  had  been  read  over  to  him,  to 
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which  the  defendant  answered  that  the  same  had  been  read 
over  to  him,  and  that  he  perfectly  miderstood  it  The  de- 
fendant then  executed  the  warrant  of  attorney. 

Cresnoell  shewed  cause.  The  1  &  2  Vict,  c  1 10,  s.  9  (a), 
has  been  in  effect  complied  with.  That  act  does  not  re- 
qoire  that  the  attorney  should,  in  the  first  instance,  be 
oamed  by  the  defendant;  it  is  sufficient  if  he  adopts  a  person 
suggested  to  him.  The  term  '^  expressly,"  used  in  the  act, 
cannot  have  the  force  of  ^*  originally,"  so  as  to  render  it 
nccessaiy  that  the  nomination  of  the  attorney  should  come 
from  the  defendant  alone.  The  statute  is,  in  terms,  the 
same  as  sec  72  of  1  Reg.  Gen.  H.  T.,  2  Wm.  4,  and  must  be 
eonstraed  according  to  the  decisions  thereon.  In  BUgh  v. 
Brewer  (b),  where  a  defendant  in  custody  was  about  to  exe- 
cute a  cognovit^  and  the  defendant's  attorney  being  absent 
from  home,  the  plaintiff's  attorney  suggested  another  attorney 
to  act  for  him,  to  whom  the  defendant  made  no  objection,  but 
went  to  his  office,  and  on  being  asked,  by  the  attome}%  if  he 
wished  him  to  attest  the  execution  as  his  attorney,  answered 
in  the  affirmative ;  this  was  an  express  naming  of  an  attorney, 
withing  the  meaning  of  the  rule. 


1840. 


Taylor 
and  Anotber 

V, 
NlCROLL. 


1%  JF*.  PoBock  and  W,  H.  WaUoriy  contra,  cited  HuUon 
V.  Huison  (c),  Fisher  v.  Papanicholas  (rf),  and  White  v. 
Cameron  (e),  and  contended  that  Crossley  was  not  the  bond 


(c)  Be  it  enacted,  that  from 

and  after  the  time  appointed  for 

the  commencement  of  this  act, 

no  wairant  of  attorney  to  confess 

judgment  in  any  personal  action, 

or  cognovit  actionem,  given  hy 

any  person,  shall  be  of  any  force, 

isa  there  shall  be  present  some 

>mey  of  one  of  the  superior 

rta  on  behalf  of  such  person, 

resaly  named  by  him,  and  at- 

iing  at  his  request,  to  inform 

i  of  the  nature  and  effect  of 


such  warrant  or  cof^novit,  before 
the  same  is  executed ;  which  at- 
torney shall  subscribe  his  name 
as  a  witness  to  the  due  execution 
thereof,  and  thereby  declare 
himself  to  be  attorney  for  the 
person  executing  the  same,  and 
state  that  he  subscribes  as  such 
attorney. 

(&)  Axte^  vol.  3.  p.  266. 

(c)  7  T.  R.  7. 

(rf)  2  C.  &  M.  215. 

(tf)  Ante,  vol.  6,  p.  476, 
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1840. 


Taylob 

and  Another 

v. 

NiCHOLL. 


fide  attorney  of  the  defendant,  and  that  he  did  not  mform 
the  defendant  of  the  nature  and  effect  of  the  warrant  of 
attorney. 

Pabke,  B. — The  rule  must  be  discharged.     The  act  of 
iMurliament,  which  gives  rise  to  the  present  question,  is  the 
1  &  2  Vict,  c.  110,  and  we  must  construe  it  according  to 
its  obvious  meaning  and  grammatical  construction,  unless 
such  mode  of  interpretation  is  likely  to  give  rise  to  practical 
inconvenience  or  absurdity.     The  act  uses  the  words,  ^^  ex- 
pressly named;"  the  meaning  of  which  is,  that  the  attorney 
must  be  expressly  named  by  the  defendant  in  contradis- 
tinction to  an  implied  naming  by  him.     It  was  never  in- 
tended to  exclude  the  suggestion  of  an  attorney  by  another 
person.   Then  why  should  the  warrant  be  held  void,  because 
the  suggestion  comes  fix)m  the  plaintiff's  attorney?  It  is 
true,  that  by  a  reasonable  construction  of  the  words  of  the 
act,  there  must  be  some  other  peison  than  the  plain  tifi's 
attorney  acting  for  the  defendant,  because  he  cannot  act  as 
attorney  in  two  capacities,  advising  both  parties.     That  was 
the  rule  deduced  fi*om  BUgh  v.  Brewer^  in  which  all  the 
prior  authorities  were  considered ;  but  there  is  no  reason 
why  the  defendant  may  not  expressly  adopt  an  attorney 
suggested  by  the   other  side.     Then  it  is  objected,  that 
Crofisley  did  not  inform  the  defendant  of  the  nature  and 
effect  of  the  mstrument    But  if  a  party  expresdy  attending 
at  the  request  of  a  defendant,  for  the  purpose  of  informing 
him  of  the  nature  and  effect  of  a  warrant  of  attorney,  is  told 
by  the  defendant  that  he  has  had  it  read  over  to  him,  and 
perfectly  understands  it,  the  &ct  of  such  person  not  reading 
it  over  to  him  does  not  affect  the  validity  of  the  warrant. 
Let  us  look  at  the  fects  in  the  present  case,  and  see  if  there 
be  not  an  attorney  expressly  named  by  the  defendant     He 
goes  to  the  plaintiff's  attorney  to  execute  the  warrant,  when 
he  is  told  that  it  is  necessary  to  have  an  attorney  on  his 
behalf  to  attest  it ;  he  answers  that  he  knows  no  attorney,  and 
does  not  wish  the  transaction  to  be  made  known,  and  after- 
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wards  agrees  to  go  to  Crossley's  office.  What  subsequently 
took  place  cleaily  shews  that  the  defendant  expressly 
adopted  Crossley.  The  defendant  is  asked  by  Crossley  if 
he  shall  act  as  his  attorney,  by  attesting  the  warrant  of 
attorney  on  his  behalf,  the  defendant  assents.  He  is  further 
asked  by  Crossley,  whether  he  should  read  over  the 
instniment,  when  he  said  that  there  was  no  occasion,  as 
the  same  had  been  read  to  him.  That  appears  to  me  an 
express  naming  of  attorney  within  the  meaning  of  the  act, 
and  that  the  act  has  been  complied  with.  The  only  effect 
of  the  attorney  being  in  the  first  instance  named  by  the 
other  party,  is  to  render  it  necessary  that  the  Court  should 
see  that  the  instrument  has  not  been  fraudulently  obtained. 
In  .the  present  case  there  is  nothing  to  shew  that  the 
warrant  of  attorney  had  not  been  read  over  to  the  defendant, 
and  he  said  that  he  understood  the  nature  and  effect  of  it 
It  is  clear,  firom  the  construction  put  upon  the  rule  of 
Court  in  BUgh  v.  Brewery  and  from  the  older  authorities, 
that  it  is  not  necessaiy  that  the  nomination  should  originate 
with  the  defendant 


1840. 


Taylor 
and  Another 

NiCHOLL. 


Aldebson,  B. — I  am  also  of  opinion,  that  the  provisions 
of  the  act  have  been  complied  with.  The  party  has  in 
substance,  been  named  by  the  defend^t,  after  having  been 
suggested  to  him  by  the  plaintiff's  attorney.  That  is  a 
compliance  with  the  act,  unless  we  import  into  it  that  the 
attorney  shall  be  named  by  the  defendant  originally  and 
without  any  suggestion  from  the  other  party.  The  mode  of 
naming  is  to  be  looked  to,  whether  there  are  any  cir- 
cumstances involving  fraud,  but  when  the  facts  of  this  case 
are  considered,  there  is  no  ground  for  that  imputation. 


GuBMBT,  B. — The  su^estion  by  the  plaintiff's  attorney 
I  circumstance  which  requires  narrowly  to  be  watched, 
.  does  not,  of  itself,  imply  fraud.  Such  suggestion  may 
ne  from  the  plaintiff's  attorney,  and  if  it  is  adopted  by 
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Taylob 
and  Another 

NiCHOLL. 


the  defendant  it  amounts  to  an  express  naming  of  an 
attorney  by  him. 

R0LFE5  B. — I  am  of  the  same  opinion^  and  think  the  act 
of  parliament  has  been  complied  with.  Mr.  Watson  urges 
that  the  consequences  of  executing  the  warrant  of  attorney 
were  not  explained  to  the  defendant  at  the  time.  But  that 
was  not  necessaryi  as  the  defendant  did  not  require  in- 
formation on  the  subject  The  same  thing  might  happen 
if  the  attorney  were  expressly  named  by  the  defendant  in 
the  first  instance. 

Rule  dischaiged.  (a) 

(a)  See  Oliver  \,  Woodruffe,  mUe,  vol.  7,  p.  166. 


A  writ  of  eiTor 
coram  nobiB.  is 
not,  of  itself' 
a  supersedeas, 
but  It  is  ne- 
cessary toapply 
to  the  Court 
for  leave  to 
issue  ezecu^ 
tion. 


Semple  o.  Tubneb. 

JLN  this  case,  the  defendant  having  sued  out  a  writ  of  error 
coram  nobis,  and  given  the  plaintiff  notice  thereof  the 
plaintiff  obtained  a  judge's  order  for  leave  to  issue  execution, 
and  thereupon  took  the  defendant  under  a  ca.  sa.  before  he 
could  apply  to  the  Court  for  a  stay  of  proceedings. 

Melhr  moved  to  'set  aside  the  ca.  sa.  and  subsequent 
proceedings.  He  referred  to  Zeri  v.  Price  (a)  as  an  authority, 
to  shew  that  the  writ  was  a  supersedeas  of  execution  finom 
the  time  of  notice,  and  not  fix)m  the  time  of  allowance  only. 

Pabke,  B. — This  case  differs  firom  Levi  v.  Price,  as 
there,  the  plaintiff,  after  notice  of  the  writ  of  error,  sued 
out  execution  without  leave  of  the  Court ;  that  was  held 
irregular.  Here,  however,  leave  has  been  obtained  for  that 
purpose.  A  writ  of  error  coram  nobis  is  a  stay  of  proceed- 
ings or  not,  as  the  Court  shall  direct 

(o)  Ante,  vol.  5,  776 ;  2  M.  &  W.  533. 
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Aloebson^  B. — A  writ  of  error  of  this  nature  is  not  of       1840. 
itself  a  supersedeas,  but  it  is  necessary  to  apply  to  the  Court       g^w^E 
for  leave  to  issue  execution ;  for  it  seemed  an  unreasonable      _  v, 
thing  that  the  plaintiff  should  of  himself  have  the  power  to 
iflsoe  execution  after  a  writ  was  sued  out,  which  might  al- 
together destroy  his  ri^t  of  action.     That  reaM>n  is  given 
fay  Lord  JEllenbaraugh  in  Birch  v.  Triste  (a),  as  the  ground 
upon  which  the  practice  proceeds,  and  he  cites  the  case  of 
WaO^  V.  Sioiae  (6> 

Rule  refused. 

(a)  8  Ba8t,  412.  (6)  Carth.  367. 


Armfdbld  V,  BuBGiN  and  Another. 

UEBT.     The  declaration  commenced  in  the  usual  form.   To  a  count  on 
by  alleging  that  the  defendant  had  been    summoned  to  chwige  or^pro- 
answer  the  plaintiff,  &c.,  and  that  the  plaintiff  demanded  missoiy  note,  a 

*  *  defendant  can- 

of  the  defendants  the  sum  of  1732.  3«.  9d.,  which  he  owed  not  pay  a 
to,  and  unjustly  detained  from  him.     It  then  contained  a  into  Court, 
ooont  on  a  bill  of  exchange,  drawn  by  plaintiff,  and  accepted  f"*  P^®***  ****^ 

o  '  "^  *  '  ^  he  was  never 

by  defendants,  for  the  sum  of  3321  Ss,  9d, ;  then  followed  two  indebted  to  a 
oomits,  the  one  alleging  701.  to  be  due,  for  goods  sold  and  but  should 
delivered^  and  the  other  70/.  for  money  found  to  be  due  on  J^^craridJia-'' 
an  account  stated.  *^<J°  ^  so™^ 

Plea.     That  except  as  to  the  sum  of  20/L,  parcel  of  the  fence  as  to 
said  sum  of  173A  3«.  9d,  in  the  said  declaration  demanded,  ^^  the  residue 
fin*  the  payment  of  which  said  sum  of  20i,  parcel  as  aforesaid,  "'**  ^°"^* 
the  pkuntiff  has  ^ven  defendants  credit,  in  his  particulars 
of  demand  delivered  in  this  action ;  the  defendants  say,  that 
the  plaintiff   ought  not  fiuther  to  maintain   his  action, 
^ause  die  defendants  now  bring  into  Court  the  sum  of 
L  12^.,  ready  to  be  paid  to  the  plaintiff;  and  the  defendants 
ther  say,  that  they  never  were  indebted  to  the  plaintiff 
a  greater  amount  than  the  said  sum,  &c.,  in  respect  of 
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Akmfikld 

V, 
BlTRGIN 

and  Another. 


the  cause  of  acdon  in  the  mtroductoiy  part  of  this  plea 
mentioned.     VerificatioiL 

Special  Demurrer.  Assigning  for  cause,  that  the  said 
plea  purports  to  answer  the  whole  declaration,  and  is,  in 
&ct,  only  an  answer  to  part  thereof  And  that  the  said 
plea  is  a  plea  of  payment  into  Court  of  the  sum  of  13iL  12<., 
in  satis&ction  of  all  the  debts  and  causes  of  action  in  the 
declaration  mentioned,  except  20L  parcel  thereof:  whereas 
such  debts  together  amount  to  173ZL  3s.  9dL,  and,  after 
deducting  therefix>m  the  said  sum  of  20/1,  is  a  much  larger 
sum  than  the  said  sum  paid  into  Court 


Ogle,  in  support  of  the  demurrer.  The  plea  is  no  answer 
to  the  declaration ;  it  is  a  payment  into  Court  of  a  smaller 
sum  in  satisfaction  of  a  greater.  It  professes  to  answer  the 
whole,  by  alleging  that  the  defend!uit  was  never  indebted 
to  the  plaintiff  in  a  greater  sum  than  that  paid  into  Court 
The  declaration  containing  a  count  on  a  bill  of  exchange, 
the  allegation  that  the  defendant  ^^  was  never  indebted,"  is 
bad  on  demurrer. 

The  Court  called  upon 

Fortescfte,  in  support  of  the  plea.  The  question  is, 
whether,  in  an  action  on  a  bill  of  exchange,  a  plea  of  pay- 
ment into  Court  of  a  less  sum  than  that  mentioned  in  the 
bill  is  good  ?  In  Finleyson  v.  M^Kenzie  (a),  there  was  a 
similar  plea,  and  the  plaintiff  having  taken  issue  upon  the 
amount  really  due,  the  Court  held,  that  he  could  not  avail 
himself  of  the  objection  by  motion  for  judgment  non 
obstante  veredicto.  \Parkei  B.,  referred  to  Jourdain  v. 
Joh7ison(by].  In  a  plea  of  payment  of  money  into  Court,  it 
is  not  necessary  to  state  upon  which  particular  count  the 
money  is  paid  in ;  but  it  may  be  pleaded  generally  to  the 
whole  declaration,  Marshall  v.  Whiteside  (c).     A  payment 


(a)  Anitt  vol.  6,  p.  71. 
(6)  Ante,  vol.  4,  p.  534. 


(c)  Ante,  vol.  4,  p.  766. 
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of  money  into  Court  is  only  an  admiaaion  of  a  liability       1840. 

upon  some  one  contract,  not  exceeding  the  amount  paid  in.      Armtikld 

Hingham  v.  RobtM  (a)     [Aider son^  B. — ^In  the  present  case       ^^  ''• 

how  can  the  defendant  plead  that  he  was  never  indebted  in    and  Another. 

a  greater  sum  than  that  paid  into  Court,  when  the  count 

on  the  bill  shews  that  he  was  ?  If  the  averment  had  been 

nil  debet,  the   inconsistency   would  not  arise.]     Then  it 

would  follow  that  in  no  case  could  money  be  paid  into 

Court  in  an  action  on  a  bill  of  exchange.     In  Kennedy  on 

Pleading,  p.  141,  some  doubt  is  expressed  as  to  whether, 

in  such  a  case,  money  can  be  paid  into  Court  since  the 

rule  of  T.  T.,  1  Vict     \Parkey  B.— There  is  no  doubt,  that 

if  the  defendant  shews  a  feilure  of  consideration  as  to  part 

he  may  pay  the  residue  of  the  money  into  Court]     The 

objection  as  to  the  mode  of  pleading  is  not  assigned  for 

« 

cause  of  demurrer. 

Ogky  contra,  contended  that  the  objection  was  matter  of 
substance,  and  rendered  the  plea  a  nuUity. 

Parke,  B. — The  plea  is  clearly  bad,  and  the  only 
question  is,  whether  it  is  so  upon  general  or  special 
demurrer?  But  as  the  plaintiff  has  caused  a  discontinuance, 
by  not  taking  judgment  for  the  sum  unanswered  by  the 
plea,  the  better  course  would  be  to  amend  on  both  sides. 
With  respect  to  paying  money  into  Court  on  a  bill  of 
exchange,  it  is  evident  that  a  defendant  cannot  plead  that  he 
never  was  indebted  in  a  larger  amount  than  the  sum  paid 
into  Court;  but  there  is  no  difficulty  in  shewing  an  answer 
as  to  part,  and  paying  the  money  into  Court  as  to  the 
residue. 

Amendment  accordingly. 

(a)  AnUe^  vol.  7»  p.  362. 
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An  attorney 
haTingbeen 
employed  to 
prepare 
deeds,  &a» 
aecuringthe 
payment  of  an 
annuity  by  L. 
to  P.,  and  the 
terms  of  an 
agreement  pre- 
pared by  him, 
beinff  tnat  L. 
should  pay  all 
the  expenses 
relating  to  the 
transaction,  the 
Court  held, 
that  although 
another  at- 
torney was  em- 
ployed by  L., 
to  witness  the 
execution  of  a 
warrant  of  at- 
torney on  his 
behslr,  in  the 
course  of  the 
transaction, 
the  attorney 
first  engaged 
was  com» 
pellable  to 
deliver  his  bill 
to  L.,  for  the 
purpose  of 
taxation. 


Painter  v.  Linsell. 

WW  HITE  had  obtained  a  rule,  calling  upon  the  defendant 
to  shew  caufle,  why  an  order  made  by  jErskine,  J.»  at 
Chambers,  and  a  rule  making  that  order  a  rule  of  Court, 
should  not  be  discharged.  From  the  affidavits  it  appeared 
that  in  the  month  of  September,  1839,  Mr.  Duncan,  an 
attorney,  was  employed  to  prepare  certain  documents' 
securing  an  annuity  payable  to  the  plaintiff  by  the  de- 
fendant upon  an  advance  of  money,  the  terms  of  an 
agreement  drawn  by  him,  being  ^*  that  the  expenses  of  pre- 
paring  and  perfecting  such  security,  and  everything  relating 
to  the  transaction  shall  be  paid  by  the  defendant"  Among 
the  papers  prepared  were  an  agreement  and  a  warrant 
of  attorney  to  confess  judgment,  and  both  these  securities 
were  afterwards  executed,  the  former  in  the  presence  of 
Duncan  only,  and  the  latter  in  the  presence  of  Duncan, 
who  acted  for  the  plaintiff,  and  of  A^^lkinson,  an  attorney, 
who  acted  for  the  defendant  Duncan  was  subsequently 
called  upon  by  Wilkinson  to  deliver  a  bill  of  costs  to  the 
defendant,  but  he  refiised  to  do  so,  saying,  ^*  I  shall  give 
him  no  bill  of  costs,  he  has  had  one;  and  unless  he  pays 
the  bill,  I  shall  sue  out  a  writ"  On  the  following  day, 
Duncan  renewed  the  threat  of  issuing  a  writ  immediately, 
and  suggested  that  the  defendant  should  **  make  a  tender." 
In  consequence  of  this,  the  defendant  applied  to  the  learned 
judge  for  an  order  for  the  delivery  of  a  bill  of  costs,  with  a 
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new  to  its  being  taxed.     The  order  was  made,  Duncan        1840. 
being  described  as  **the  defendant's  late  attorney."     In     ^"]^2™tbb 
support  of  the  present  application  to  the  Court,  Duncan  «• 

swore  that  he  had  never  acted  as  attorney  for  the  defendant 
'^except  so  fiu:  as  he  mi^t  be  considered  to  have  done  so 
88  rq;aided  this  agreement" 

Chandleu  now  shewed  cause,  and  contended  that  the 
defendant^  being  the  parly  chargeable  with  the  amount  of 
the  bill  of  costs,  might  be  sued  by  Duncan  under  the 
piovisiaDa  of  the  statute,  2  Geo.  2,  c  23,  s.  23,  and  was 
therefore  entitled  to  have  the  bill  taxed.  He  cited  JVebb 
V.  Rhodes  (a).  There  was  nothing  in  the  affidavits  which 
sofficientfy  denied  that  Duncan  had  acted  as  the  attorney 
for  the  defendant 

Whiie9  contra,  referied  to  the  terms  of  the  affidavit,  which 
distincdy  stated  that  Duncan  had  never  acted  as  the  de- 
fendant's attorney,  ^  except  so  far  as  he  might  be  considered 
to  have  done  so  as  regarded  this  agreement"  The  agree- 
ment was  not  a  taxable  item  upon  which  the  Court  would 
compel  the  delivery  of  a  bill  of  costs.  Duncan  had  never 
been  employed  as  the  defendant's  attorney,  and  could  not 
soe  him,  therefore,  for  the  amount  of  his  bill ;  and  the  threat 
floggesled  to  have  been  thrown  out,  that  he  would  issue 
a  writ,  must  be  taken  to  have  referred  to  a  writ  in  the  name 
<rfthe  i^aintiffi  It  now  appeared,  firom  the  affidavits,  that 
the  plaintiff  had  paid  Duncan  the  amount  of  the  bill,  and 
any  suit  to  recover  the  costs  fix>m  the  defendant  must  be 
brought  by  the  former.  [Mauk,  J* — That  was  not  made 
the  ground  of  an  answer  to  the  summons  at  chambers]. 

BosANQUET,  J. — I  am  of  opinion  that  this  rule  must  be 
tthaiged.  It  seeks  to  set  aside  an  order  of  my  brother 
skine's,  directing  Mr.  Duncan,  an  attorney,  to  deliver  a 

(a)  4  Scott,  497 ;  3  Bing.  N.  C.  732. 
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1840.        bill  of  costs  upon  the  application  of  Thomas  linsell.     The 
question  is,  whether  Linsell  stands  in  the  situation  of  being 
liable,  either  separately  or  jointly,  to  Mn  Duncan  for  the 
costs  and  expenses  occasioned  by  the  preparing  the  se- 
curities for  this  annuity?  The  transaction  commences  thus : 
Painter  is  the  lender  of  some  money,  Linsell  is  the  borrower, 
and  Duncan  is  the  attorney  employed  to  prepare  the  se* 
curities,  and  no  one  else  is  at  first  engaged.    An  agreement 
is  drawn  up  by  him,  and  it  directs,  as  between  Painter  and 
Linsell,  which  is  to  bear  the  expenses.     The  stipulation  is, 
^^  that  the  expenses  of  preparing  and  perfecting  such  se- 
curity and  every  thing  relating  to  the  transaction  diall  be 
paid  by  LinselL"    Painter,  therefore,  is  not  to  bear  any 
part  of  it     But  by  whom  is  Duncan  employed  ?   He  is 
employed  to  conduct  the  transaction  in  which  both  are 
interested,  and  the  agreement  does  not  specify  by  whom. 
He  prepared  that  agreement,  he  was  present  at  the  time 
of  its  execution,  and  he  had  notice  that  Linsell  was  the 
person  who  was  ultimately  to  pay  the  costs.   I  do  not  say  that 
that  is  conclusive  that  Linsell  was  the  client  of  Duncan,  but  it 
appears  that  the  latter  was  employed  in  a  transaction  by  two 
persons  who  were  to  be  mutually  benefited.   He  prepared  a 
deed  to  which  he  only  was  a  witness,  and  then  a  warrant 
of  attorney  was  executed  in  the  presence  of  another  attorney 
named  Wilkinson.     The  subject  matter  of  this  application 
is  costs  and  expenses  of  preparing,  amongst  other  things, 
the  warrant  of  attorney ;  and  if  any  doubt  existed  as  to  the 
bill  being  taxable,  it  is  clearly  open  to  be  taxed  by  reason 
of  the  charge  in  respect  of  that  item.     Then  the  matter 
remaining  in  doubt  is,  who  is  to  pay  Duncan  for  what  has  been 
done  ?    We  must  look  to  the  conduct  of  Duncan  himself 
on  this  subject,  and  I  think  that  that  is  conclusive.      He  is 
called  upon  to  deliver  a  bill  to  Linsell,  and  he  says  ^'  I  will 
give  him  none,  he  has  had  one  already,  and  if  it  is  not  paid, 
I  will  issue  a  writ"    It  does  not  rest  there,  however,  for 
after  that,  Wilkinson  calls  upon  him,  and  he  says  then,  that 
unless  Linsell  pays  the  bill  on  the  following  day,  he  will 
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issne  a  writ  against  him.     Here  then,  there  is  another  de-        1840. 
daration  by  which  he  threatens  Linsell,  and  then  fiirther       Padjte* 

he  says,  "  Why  does  he  not  make  a  tender  ?"    These  cir-      ,    *• 

,  ,  L1N8ELL. 

coiDstaneeSy  therefore,  in  the  conduct  of  Dimcan  himself 
show,  that  he  considered  that  LiQsell  was  Uable  to  pay  him 
the  money. 

Ebskike,  J. — It  is  clear,  from  the  affidavits  lidd  before 
the  Court,  that  there  was  no  pretence  that  the  money  had 
been  paid  before  the  appUcation  was  made  to  me  at 
Chambers,  because  the  first  answer  would  have  been  to  such 
a  motion,  that  the  bill  of  costs  had  been  paid  by  the 
phiintiff,  and  that  the  defendant  was  liable  to  him.  The 
application  was  made  to  me  on  the  ground  that  Duncan 
had  threatened  Unsell  to  sue  out  a  writ;  and^  therefore^ 
he  wished  to  know  the  amount  to  which  he  was  liable,  in 
order  to  avoid  the  expense  of  a  suit  The  whole  question 
DOW  is  as  to  the  fact^  whether  Duncan  was  employed  by 
linsell  or  not  Linsell  says  that  he  was,  that  at  first  he  had 
no  other  attorney,  and  that  he  employed  Duncan  for  the 
purpose  of  preparing  the  agreement  Duncan  does  not 
say  positively  that  he  was  not  the  attorney  of  the  defendant, 
bat  only  that  he  was  not  acting  in  that  capacity,  **  except 
so  &r  as  he  may  be  considered  to  have  done  so,  as  regarded 
this  agreement"  But  the  agreement  was  the  very  matter 
in  which  he  was  employed.  Then  it  is  said  that  Wilkinson 
was  engaged,  and  that  he  was  Linsell's  attorney,  and  not 
Duncan.  But  it  does  not  follow,  that  because  Wilkinson 
was  his  attorney  for  one  purpose,  he  should  be  so  for 
another.  He  was  called  in  by  Linsell,  for  it  was  necessary 
that  a  second  attorney  should  be  there,  as  a  warrant  of 
attOTney  was  to  be  executed^  and  that  fact  does  not  prevent 
^^incan  standing  in  the  position  of  attorney  for  the  original 
rpose.  Then  Linsell  says  that  Duncan  was  acting  as  his 
Forney,  and  Duncan  does  not  say  positively  that  he  was 
t,  and  his  conduct  does  not  show  that  he  was  not  He 
■^s  not  go  the  plaintifi^.  Painter,  and  say,  **  you  must  pay 
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Painter 

0 
LiNSELL. 


me,  and  you  must  go  to  Linselly"  but  he  claims  the  costs  of 
Linsell,  and  threatens  that  unless  they  are  p^d,  he  wiU 
sue  out  a  writ,  and  in  whose  name  could  that  writ  be  issued 
but  his  own?  He,  therefore,  admitted  himself  to  be  Linsell's 
attorney,  and  I  think  the  rule  must  be  dischaiged. 


Maule,  J. — I  also  think  that  this  rule  should  be  dis- 
charged, on  the  ground  that  Duncan  was  employed  by  Linsell 
as  to  the  chaiges  in  the  bill  in  question,  which  are  within  the 
2  Geo.  2,  c  23,  and  that  Linsell  is,  therefore,  entitled  to  have 
the  bill  taxed.  It  seems  to  me,  that  in  &ct,  Duncan  acted  as 
attorney  with  respect  to  this  work  on  behalf  and  on  the  part 
of,  both  parties.  There  is  nothing  expressed  as  to  who  shall 
be  his  employer,  but  looking  at  the  nature  of  the  transaction, 
there  can  be  no  doubt  that  he  was  employed  for  LinselL 
His  conduct  shews  that  he  thought  so,  and  I  think  that  he 
was  right  in  considering  that  Linsell  was  liable  to  him. 
He  might,  therefore,  have  maintained  an  action  against 
Linsell,  and  as  the  latter  is  the  party  to  be  charged,  he  is 
entitled  to  have  the  bill  taxed. 

Rule  discharged,  with  costs. 


Doe  dem.  Scott  v.  Roe. 

JoINGHAM  moved  for  judgment  against  the  casual 
ejector.  The  tenant  in  possession  had  absconded,  leaving 
the  key  of  the  house  in  the  care  of  a  broker,  with  directicms 
that  he  should  let  the  premises.  A  copy  of  the  declarar 
tion  had  been  served  on  the  broker,  and  another  copy  had 
the  door  with  a  been  affixed  to  the  door  of  the  house.     Doe  d.  Dickens  v. 

The  Court  granted  a  rule  absolute. 


In  ejectment 
on  a  motion 
for  judgment 
against  the 
casnal  ejector, 
the  tenant 
haying  ab- 
sconded, leay- 


the  house,  the 

Court  held, 

that  service  of 

a  copy  of  the 

declaration  on 

the  broker;  and 

by  sticking  up  another  copy  on  the  door  of  the  premises  was  sufficient. 


(a)  Ante  voL  7»  p*  121. 
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Smstb  «•  White. 

£  j9IS  case  came  before  the  Court  upon  a  demurrer  to  the  The  plaintiff 
plamtiflTs  declaradon.     The  declaration  alleged,  that  before  caae.thatbeing 
and  at  the  times  of  the  committing  of  the  grievances  by  the  ^^^^^J^ 
defendant,  the  phuntiff  was  desirous  of  printing  and  pub-  work,  he  em- 

.  ployed  and  ne- 

Gflhing,  for  sale,  a  certain  work,  to  be  continued  annually,  tained  the  de- 
under  the  name  and  title  of  «  The  CathoUc  Du^ctoiy  and  ^etSle^Sd ' 
Annual  Rerister,*  whereof  the  defendant  then  had  notice.  ^l*^««d  to 

D         '  ^     ^  ^  himlamqaan- 

That  on  the  1st  October,  1837,  the  plaintiff  retained  and  titieso^Miperto 

employed  the  defendant,  at  his  request,  to  print  the  afore-  printing:  that 

said  work  for  the  plaintiff,  for  reasonable  reward  to  be  paid  ^J^^  JJ" 

by  the  plaintiff  to  the  defendant  in  that  behalf;  that  the  ^  retainer,  it 

,  ,     ,  ,  ,  became  the 

plaintiff  then  delivered  to  the  defendant,  at  his  request,  duty  of  the  de- 

J*         «-  ■  •  •        •  /•  1        fendant  to  ue 

oivers  lai]ge  quantities,  to  wit,  sixty  reams  of  paper,  to  be,  due  diligence 
by  the  defendant,  used  in  and  about  the  printing  of  the  said  JJ1,^'^^{!^ 
work,  and  on  which  the  same  was  to  be  printed;  and  that  tUthenegject- 

,      _  _  ,  ed  hia  retainer 

the  defendant  then  accepted  and  entered  upon  such  retainer  andproceededm 
and  employment,  and  took  and  received  the  said  paper  aSfitmy^mM- 
from  the  plaintiff  for  the  purpose  and  on  the  terms  afore-  ^L^  *^ 
said;  and  thereupon  it  became  and  was  the  duty  of  the  r^B;arded  hia 
defendant  to  use  due  diligence  in  and  about  the  printing  tdner,  and  * 
of  the  sidd  work,   and  to  proceed  with  the  same  with  J^^[^n^^ 
reasonable  despatch,  and  also  to  print  the  said  work  upon  ^  ■•"^  ^» 

'■  ^  *  ^  *         pawned  and 

the  said  paper  so  delivered  to  him  by  the  plaintiff  for  that  pledged  lam 

purpose.     But  that,  nevertheless,   the  defendant,  not  re-  3iepap^ 

garding  such  his  duty,  &c.,  but  contriving  and  intending  J^ve^to*^ 

to  injure  and  a^rieve  the  plaintiff  in  that  behalf  did  not  him,  inatead  of 

nor  would  use  due  or  any  diligence  in  and  about  the  printing  puipote  of 

of  the  said  work,  and  did  not  nor  would  proceed  with  the  work!"^UiK>n 

same  with  reasonable  despatch ;  but,  on  the  contrary,  greatly  '*^®*^^2^"'" 

;lected  the  business  of  his  said  retainer  and  employment,  cause  of  action 

I  for  a  long  period,  to  wit,  for  six  months  then  next  fol-  performance  of 

ing;  proceeded  vnth  the  printing  of  the  said  work  in  a  Jj^'^^^JSa 

tory  and  neffliirent  manner;  and  the  defendant  also,  pot  lie,  it  was 

J  *^"©  .    .     .       '  .   .  held  that  the 

her  wrongftdly  and  injuriously  contriving,  &c.,  further  declaration  was 

rightly  drawn. 
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1840.  disregarded  his  said  duty  and  retainer,  and  deceived  the 
plaintiff  in  this,  that  the  defendant  did  not  nor  would  use 
the  said  paper  so  furnished  to  him  by  the  plaintiff  in  and 
about  the  printing  of  the  said  work,  and  did  not  nor  would 
print  the  said  work  thereupon,  but  wholly  neglected  and 
refused  so  to  do ;  and  on  the  contrary  thereof  wrongfiilly 
and  injuriously,  and  without  the  leave  and  against  the  will 
of  the  plaintiff,  used  divers  large  quantities,  to  wit,  sixty 
reams  of  the  same  paper  for  other  and  different  purposes 
than  for  the  printing  of  the  said  work,  to  wit,  for  the  private 
purposes,  and  for  the  use  and  benefit  of  the  defendant  only ; 
and  then  wrongfully,  and  in  violation  of  his  duty  in  that 
behalf  pawned  and  pledged  the  said  last  mentioned  paper 
with  divers  persons  to  the  plaintiff  unknown,  in  order  to 
raise  money  for  the  private  purposes  of  the  defendant ;  by 
means  of  which  said  several  grievances  the  plaintiff  had  not 
only  lost  and  been  deprived  of  the  said  last  mentioned  paper, 
but  the  publication  of  the  said  work  was  greatly  delayed, 
and  the  same  could  not  be  and  was  not  published  until  a 
very  long  and  unreasonable  time,  to  wit,  six  months  longer 
than  that  in  which,  but  for  the  committing  of  the  said  several 
grievances  by  the  defendant,  the  same  might,  and  otherwise 
would  have  been  published ;  whereby  the  sale  of  the  said 
work  was  greatly  diminished  and  curtailed ;  and  the  plaintiff 
lost,  and  was  deprived  of  the  means  of  disposing  of  divers, 
to  wit,  two  thousand  copies  thereof  to  divers  persons,  who 
otherwise  would  have  been  purchasers  of  the  same ;  and 
the  plaintiff  had,  by  reason  of  the  premises,  lost  and  been 
deprived  of  divers  large  gains  and  profits,  and  had  been 
and  was  otherwise  injured  and  damnified. 

The  defendant  demurred  specially,  for  that  this  action 
on  the  case  was  brought  for  the  non-performance  of  a  duty 
supposed  to  have  arisen  out  of  a  retainer  and  employment, 
whereas  the  obligation,  if  any,  to  do  the  act,  for  the  non- 
performance of  which  the  action  was  brought,  could  only 
have  arisen  from  some  promise  of  the  defendant,  but  that 
no  promise  was  stated.     That  an  action  on  the  case  did  not 
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lie  for  the  non-peiformance  of  a  promise,  or  for  the  non-        1840. 
peifonnance  of  any  duty^  but  a  public  duty ;  and  that  no        si^Jth 

such  duty  was  averred  to  exist  on  the  part  of  the  defendant ;       ^  ^' 
•^  *  WHITE4 

that  no  such  duty  as  that  averred  in  the  declaration  was  to 
be  inferred  from  the  defendant's  retainer  and  employment ; 
d]at  it  was  not  averred  that  the  defendant  had  been  re- 
quested to  publish  the  woik  in  question ;  that  the  defendant 
was  not  bound  to  print  it  on  the  identical  paper  delivered 
to  him,  but  that  it  was  sufficient  if  it  were  printed  on  paper 
of  as  good  a  quality ;  and  that  the  declaration,  so  far  as  it 
lefened  to  the  user  of  the  paper  by  the  defendant,  amounted 
only  to  an  informal  and  argumentative  statement  of  a  con- 
veraon,  and  of  a  cause  of  action  in  trover.     Joinder. 

Channetty  in  support  of  the  demurrer,  contended,  that  the 
action,  in  its  present  form,  could  not  be  maintained.  The 
breaches  in  the  declaration  consisted  entirely  of  allegations 
of  acts  not  performed^  for  although  there  was  a  statement 
of  the  pawning  of  the  paper,  that  was  immaterial,  because 
the  defendant  might  reUeve  himself  from  any  liabiUty  arising 
upon  such  an  avfrment,  by  providing  papeL  good  asZ 
stated  to  have  been  supplied  To  sustain  such  an  action  as 
that  now  brought,  some  mis-feasance  must  be  shewn,  unle^ 
die  Court  were  prepared  to  assent  to  the  application  of  the 
piinciple  laid  down  in  Mast  v.  Goodson  {a)  to  this  case. 
Here,  the  plaintiff  dedated  in  a  count  upon  an  agreement 
in  writing,  that  the  plaintiff  should  build  a  yard  in  the  de- 
fendant's close,  and  lay  out  not  less  than  20/L  thereupon, 
and  that  the  plaintiff  should  enjoy  it  for  life,  and  alleged 
that  he  did  build  the  yard,  and  enjoyed  the  same  for  a 
certain  number  of  yean,  as  an  easement,  and  assigned  as  a 
breach,  iSbal  the  defendant  obstructed  him  in  the  enjoyment 
of  his  said  easement,  and  the  Court  held  that  such  a  count 
;ht  well  be  joined  with  a  count  in  trover.  In  giving 
gment,  the  Court  said,  «  This  is  certainly  a  mis^feasance, 

(a)  3  Wils.  348. 
rLu   VnL  S  D.    P.   C. 
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1840.       and  sounds  wholly  in  tort,  force,  and  wrong,  and  not  in 
Smith        contract ;  for  the  agreement  or  contract  which  had  been 
"•  for  some  years  before  executed  both  by  plaintiff  and  de- 

fendant,  is  only  introduct(»y  to  shew  the  tort  or  wrong 
done  by  the  defendant  to  the  plaintiff,  in  hindering  him 
from  the  enjoyment  of  his  easement,  which  he  had  an  un- 
doubted right  to  enjoy :  so  that  we  are  of  opinion  that  the 
first  count  is  founded  on  tort  and  not  upon  contxact" 
Samuel  v.  Judin  {a)  was  to  the  same  effect 

Martin,  in  support  of  the  declaration.  The  pawning  of 
the  paper  might  be  a  breach  of  contract,  but  it  was  a  tort 
also,  for  which  the  plaintiff  might  well  declare  as  he  had 
done  in  case. 

BosANQUET,  J» — ^This  is  a  special  demurrer  for  certain 
causes,  but  the  precise  form  and  mode  in  which  the  breach 
in  the  declaration  is  alleged  is  not  the  subject  of  objection. 
The  question  is,  whether  or  not  the  substantial  breach 
alleged,  be  or  be  not  a  tortious  breach  of  the  duly  of  the 
defendant,  or  of  the  contract  entered  into?  It  appears,  by 
the  declaration,  that  goods  were  deposited  with  the  de- 
fendant for  a  specific  purpose,  and  the  plaintiff  having 
parted  with  the  possession  of  them,  the  possession  of  them 
by  the  defendant,  under  the  circumstances,  was  a  lawfiil 
possession  at  that  time.  Then  the  defendant  being  thus  in 
possession,  imlawfuUy  and  wrongfully  pledged  them  for  his 
own  use,  instead  of  implying  them  to  the  purposes  for  which 
they  were  given  to  him.  That  is  a  tortioMS  act  The  sub- 
stantial breach  is  the  misappropriation  of  these  goods,  and 
the  unlawful  mode  in  which  the  defendant  wrongfully  mis- 
appHed  them ;  and,  under  the  drcumstances,  I  think  that 
the  judgment  must  be  for  the  plaintiff 

Erbkine,  J. — I  am  of  the  same  opinion.    I  think  that 

(a)  6  East,  333. 


HILARY  TERM^   3   VICT.  259 

there  is  a  substantial  allegation  in  this  declaration  of  an  act  1840. 
done  by  the  defendant,  which  amounts  to  a  tort  The  de-  Smth 
fendant  having  received  certain  paper,  he  not  only  omits  to  »• 

use  it  with  the  object  with  which  it  was  delivered  to  him, 
but  he  pawns  it  This,  therefore,  is  in  substance  an  alle- 
gation, that  instead  of  employing  the  paper  for  certain 
purposest,  he  wrongfiilly  applied  it  to  his  own  use.  Here, 
then,  is  the  act  of  tort,  and  although  it  is  connected  with  a 
bleach  of  contract,  yet  there  is  something  beyond  that^ 
which  warrants  the  adoption  of  this  form  of  action. 

Mauls,  J. — The  question  is,  whether  there  is  exclusively 
a  breach  of  contract  stated,  or  something  beyond  that  ?  and 
I  dunk  that  the  wrongful  pawning  being  aUeged,  whereby 
the  plaintiff  lost  the  use  of  the  paper,  it  is  a  tortious  act  and 
more  than  a  breach  of  contract  If  there  was  any  contract 
between  the  parties,  it  would  be  the  subject  of  an  action, 
but  the  fiu!t  of  there  being  such  a  contract  does  not  alter  the 
case.  If  the  count  simply  stated  that  the  party  had  un- 
bwfiiUy  pawned  the  goods,  it  might  be  open  to  the  objection 
that  it  was  a  dicuitous  count  in  trover;  but  such  a  sugges- 
tion cannot  here  prevail,  as  in  the  beginning  of  the  de- 
claration the  goods  are  stated  to  be  in  the  possession  of  the 
defendant  by  the  act  of  the  plaintiff,  before  the  pawning. 
It  is  more  like  the  case  of  a  plaintiff  letting  a  chattel  to  a 
third  person  for  an  unexpired  term,  with  which  he  deals 
tortiously.  That  would  not  be  the  subject  of  an  action  of 
trover  or  contract  I  think,  therefore,  that  there  is  stated 
in  this  declaration,  among  other  things,  matter  which  is  the 
fit  subject  of  an  action  on  the  case. 

Judgment  for  the  Plaintiffi 
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CocKBURN  and  Others  v.  Wright  and  Others,  Executors. 
The  pldntifi     £  HIS  was  an  action  broiurht  by  the  plaintifis,  who  were 

declared  on  a  .  -o         ^  r  ' 

charter-party,  merchants  in  London,  to  recover  damages  from  the  defend- 
wLch,  therii^  ftcits,  who  were  the  executors  of  Henry  Wright,  deceased, 
ceued^'who^  ^^^  ^  breach  of  a  charter-party.  The  case  came  before  the 
the  defendants   Court  UDon  a  demurrer  to  a  plea.     The  declaration  stated^ 

were  executors,     ,  io>i-i-»«-i         ^i  i  /•/• 

was  to  proceed  that  on  the  25 th  March,  1836,  by  a  charter-party  ot  at- 
Bombay^  Md**^  freightment,  made  between  Henry  Wright,  deceased,  as 
ch*^  \^^  owner  of  the  ship  Bengal,  and  the  plaintiffe,  it  was  agreed 
car^o;  and  that  the  said  ship  should,  with  all  convenient  speed,  proceed 
loaded  a  full     to  a  loading  berth  in  the  London  Docks,  or  so  near  thereunto 

SinhilTas  ^  ^^®  °^«^^  ^^^y  «^^  ^^  ^^^  ^^^  ^^  *^  ^^"  ®^ 

to  return  direct  the  plaintifis  a  fiiU  and  complete  cargo  of  lawful  merchandize^ 
London,  and      not  exceeding  what  she  could  reasonably  stow  and  carry, 

discharge  the  ji  i^ii  i  ••  ji»« 

same  in  such  ^^^^  <^d  above  her  tackle,  apparel,  provisions,  and  rami- 
rivw  Tlwunes  ^^"^ '  ^^^  being  SO  loaded,  she  should  therewith  proceed  to 
as  the  char.       Bombay,  or  so  near  thereunto,  &c.,  and  deliver  and  dis- 

terers  should 

<tirect,  in  con-  chaige  the  Same,  and  should  then  load  a  full  and  complete 
the  charteren '  ^argo  of  lawful  merchandize,  with  which  she  should  proceed 
wi^1^^e^<rf  direct  to  London,  and  dischaige  the  same  in  such  dock  in 
tending  the  the  rivcr  Thames  as  the  charterers  might  direct ;  in  con- 
bay  to  Calcutta,  sideration  whereof,  the  charterers  engaged  to  pay  to  the 
I7*!^^rton,  ^^  owner  the  sum  of  2,3502^  in  full,  and  in  lieu  of  all  port 
jw  month,  for  charges  and  pilotage ;  the  freight  to  be  paid  300/.,  at  two 
occupied;  and  months'  date  from  clearing  outwards  at  the  Custom 
turned  direct  to  House,  London,  and  the  remainder  at  two  months'  date 
Bom^,^"  from  the  delivery  of  the  inward  cargo ;  sixty  running  days 
haTe  the  pri-      to  be  allowed  the  merchant  for  loading  the  ship  at  Bombay, 

vileffe  of  send-  i  •  -i  i      • 

ing  her  to  one  and  ten  days  on  demurrage,  over  and  above  the  said  laying 
SalaUr  cost :    ^^J^  at  6i  per  day ;  penalty,  &c. ;  the  merchants  to  have 

breach,  that  tiie 
deceased,  hay- 
ing discharged  the  lading  of  the  yessel  on  her  outward  voyage  at  Bombay,  he  refused  to  cany  » 
new  cargo  to  Calcutta.  The  defendants  pleaded,  that  the  deceased  was  ready  and  willing,  bavrng 
discharged  the  carge  at  Bombay,  to  take  a  new  cargo  for  London,  but  refused  to  carry  a  cargo 
to  Calcutta,  that  port  not  being  a  port  of  dischaige  within  the  meaning  of  the  charter-party. 
The  Court  held  the  plea  good  on  special  demurrer. 
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the  privilege  of  sending  the  ship  to  Calcutta  from  Bombay, 
thej  paying  at  the  rate  of  17  s.  per  register  ton  per  month 
fi)r  the  extra  time  occupied ;  the  merchants  also  engaging 
to  pay  the  ship's  port  charges  and  pilotage  at  Calcutta ;  if 
the  ship  returned  to  London  direct  from  Bombay,  the  mer- 
chants to  have  the  power  of  sending  her  to  one  port  on  the 
Hidabar  coast,  to  receive  cargo,  paying  the  ship's  port 
diarges  and  pilotage,  &c.  The  declaration  then  alleged 
mutual  promises,  and  proceeded  to  aver,  that  the  plaintifis 
pud  the  sum  of  SOOL  in  the  charter-party  mentioned^  and 
were  ready  and  willing  to  advance  cash  at  Bombay,  ac- 
cording to  the  true  intent  and  meaning  of  the  charty-party : 
that  on  the  20th  May  in  the  year  aforesaid,  the  ship,  having 
received  a  cargo  on  board,  according  to  the  charty-party, 
proceeded  to  Bombay  in  the  East  Indies,  arrived  there, 
and  delivered  and  discharged  her  outward  cargo  to  the 
agents  of  the  plaintifis  in  that  behalf ;  that  the  plaintiffs 
afterwards,  having  procured  a  cargo  of  lawful  merchandizes 
in  that  behali^  within  a  reasonable  time,  called  upon  and 
required  the  said  Heniry  Wright,  deceased,  to  load  the  same 
on  board  the  said  ship,  and  proceed  therewith  to  Calcutta, 
but  the  said  Henry  Wright  wholly  refrised  so  to  do ;  that 
afterwards,  the  ship  proceeded  from  Bombay  to  Calcutta 
urithout  any  cargo  whatever  on  board  her,  contrary  to  the 
tenor  and  efiect  of  tiie  charter-party,  and  the  promise  and 
andertaking  of  the  said  Henry  Wright ;  that  by  means  of 
the  premises,  the  plaintifis  had  lost  divers  gains,  which  they 
would  have  acquired  by  the  conveyance  of  the  said  cargo 
from  Bombay,  and  tiie  sale  and  disposal  thereof;  and  had 
been  deprived  of  the  benefit  of  tiie  said  charter-party,  and 
the  advantages  which  would  have  accrued  therefrom. 

The  defendant  pleaded,  that  from  the  time  of  the  arrival 

^♦be  ship  at  Bombay,  and  the  discharge  of  her  outward 

'O,  as  in  the  declaration  mentioned,  and  from  thence 

inually    until    the  ship  proceeded    fi^m  Bombay,  as 

lein  also  mentioned,  the  said  Henry  Wright  was  ready 


1840. 
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Wright 
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and  willing,  and  during  that  period,  to  wit,  &c.,  offered 
and  tendered  to  the  plaintijBfB  to  load  and  receive  on  board 
the  ship  a  fiiU  and  complete  caigo  of  lawful  merchandize,  to 
be  conveyed  in  the  said  ship  according  to  the  charter-party, 
to  wit,  to  London ;  that  the  cargo  of  lawful  merchandize, 
which,  in  the  declaration  the  said  Henry  Wri^t  was  alleged 
to  have  been  required  to  load  on  board  the  ship  at  Bombay, 
was  to  be  conveyed  to  and  discharged  at  a  certain  port  or 
place  other  than  London,  or  any  dock  in  the  river  Thames, 
that  is  to  say,  Calcutta,  contrary  to  the  charter-party,  and 
on  that  account,  and  no  other,  the  said  Henry  Wright 
refused  to  load  the  said  cargo  on  board  the  ship.  That 
finom  the  time  of  the  arrival  of  the  ship  at  Bombay,  and 
from  thence  continually  until  she  sailed  fiom  Bombay,  as 
in  the  declaration  mentioned,  the  plaintiffi  wholly  n^lected 
and  refused  to  load  on  board  the  ship  a  fiill  and  complete 
cargo,  or  any  part  of  a  cargo,  of  merchandize  to  be  conveyed 
to  London,  and  there,  or  in  any  dock  in  the  river  Thames;, 
to  be  dischaiged ;  and  afterwards  discharged  the  said  Henry 
Wri^t  from  any  further  detaining  or  keeping  the  ship  at 
Bombay ;  whereupon  the  ship  proceeded  fiom  Bombay  with- 
out any  cargo  on  board,  in  manner  and  form  as  the  plaintiflb 
bad  alleged.  Verification. 

Demurrer,  assigning  for  cause,  that  by  the  terms  of  the 
charter-party,  the  deceased,  Henry  Wright,  was  bound  to 
load  a  cai^  at  Bombay  at  the  request  of  the  plaintifis, 
without  regard  to  its  subsequent  destination,  provided  it 
was  Calcutta,  or  a  port  on  the  Malabar  coast,  at  the  option 
pf  the  plaintifis.    Joinder  in  demurrer. 


IL  V.  Richardsy  in  support  of  the  demurrer.  The  vessel 
was  clearly  bound  to  proceed  to  Calcutta  fix>m  Bombay, 
^d  it  could  not  be  supposed  that  the  charterers  intended 
that  she  should  take  that  voya^  in  ballast.  The  effect  of 
the  charter-party  was,  that  the  plaintifis  should  have  the 
|x>wer  of  sending  a  cargo  from  Bombay  to  Calcutta,  or  to 


miiABT   TERM,  3  VICT. 


263 


the  Malahar  coast,  after  the  delivery  of  the  caigo  taken  from 
London  to  that  place.    The  plea  was,  therefore,  bad. 

BmnpaSi  Seijt.,  for  the  defendants.  It  was  the  duty  of 
the  plaintiflh  to  shew  clearly  that  the  charter-party  bore  the 
construction  which  they  put  upon  it,  in  order  to  entitle 
them  to  succeed  in  this  demurrer.  The  meaning  of  the 
parties  was;,  that  the  veasel  should  discharge  at  Bombay  or 
Calcutta,  according  to  the  option  of  the  plaintiffii,  and  that 
if  she  diflchaiged  at  Bombay  and  returned  direct  to  London, 
Aey  were  to  have  the  privilege  of  sending  her  one  voyage 
to  the  Malabar  coast  Whatever  caigo  the  vessel  took  in, 
ridier  at  Bombay  or  Calcutta,  it  was  clearly  to  be  delivered 
in  London. 


1840. 


COCKBUBN 

and  Others 

9. 
WaiGHT 

and  Others. 


JL  V.  Richardi  repUed. 

BosAHQUET,  J. — ^This  declaration  is  founded  on  a  charter- 
party,  of  a  breach  of  which  the  plainti%  complain,  and  if  it 
has  been  broken,  the  plaintifi  must  shew  that  the  breach  is 
of  that  description  which  they  all^;e.  The  charter-party  pro- 
vides, in  the  first  instance,  that  the  ship  Bengal  shall  proceed 
to  load  in  the  London  Docks,  and  that  being  so  loaded  it 
flhall  {HTOceed  to  Bombay,  and  there  discharge  her  cargo,  and 
Aall  there  load  a  full  and  complete  cargo  of  merchandize, 
with  which  it  shall  return  direct  to  London.     The  voyage, 
therefore,  at  first  is  from  London  to  Bombay,  and  from 
thence  direct  to  London  again,  or  some  dock  in  the  river 
Thames,  in  consideration  of  the  payment  of  a  gross  sum, 
for  which  provision  is  made.     It  is  then  provided,  that  the 
ship  shall  sail  from  London  by  the  1st  June,  the  merchants 
to  have  the  privilege  of  sending  her  to   Calcutta  from 
Bombay,  upon  their  paying  17«.  per  register  ton  per  month, 
the  extra  time  during  which  it  is  employed;  and  if  the 
J   shall  return   direct  from  Bombay   to  London,  the 
xhantis  to  have  the  power  of  sending  it  one  voyage  to 
Malabar  coast  to  receive  caigo,  paying  for  the  extra 
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COCKBUAN 

and  Others 

V. 

Wkight 
and  Otlien, 


time.    Then  the  plaintifGs  complain,  that  upon  the  ship's 
amval  at  Bombay,  and  on  her  having  discharged   her 
outwsErd  cargo  there,  the  deceased,  Henry    Wright,  was 
required  to  take  on  board  and  load  a  cai^  to  proceed  to 
Calcutta, but  that  he  refiised  to  do  so;  that  theship  proceeded 
to  Calcutta  from  Bombay  without  any  cargo  at  all,  con- 
trary to  the  tenor  of  the  charter-party,  by  means  whejeof 
the  plaintifis  were  deprived  of  profits,  which  would  others 
wise  have  accrued  to  them.     To  that  the  defendants  plead, 
that  upon  the  arrival  of  the  ship  at  Bombay,  the  deceased 
was  ready  to  load  and  receive  a  full  and  complete  cargo  in 
the  ship,  to  be  carried  and  conveyed  according  to  the  terms 
of  the  charter-party,  to  wit,  to  London ;  but  that  the  cargo, 
which  he  was  required  to  load  on  board  the  said  ship,  was 
to  be  carried  and  conveyed  to,  and  to  be  discharged  at  a 
certain  port,  other  than  London,  or  any  dock  in  the  river 
Thames,  that  is  to  say,  Calcutta,  contraiy  to  the  charter- 
party ;  and  that  on  that  account,  and  no  other,  he  refiised  to 
receive  and  load  the*  said  cargo.     Now  I  cannot  find  in  the 
charter-party  any  terms  which  compel  the  owners  to  take 
on  board  any  cargo  destined  fi>r  a  place  other  than  that 
mentioned,  that  is,  London;  and  it  does  not  iqppear  to  me  that 
anything  is  contained  in  that  instrument  to  authorize  the 
employment  of  the  vessel  in  any  intermediate  voyage^  or 
by  which  the  cargo  having  been  discharged  at  Bombay, 
she  is  to  take  on  board  a  second  at  that  place  to  be  carried 
to  Calcutta.     The  judgment  of  the  Court,  therefore,  on 
this  plea  must  be  for  the  defendants. 


Ebskine,  J. — ^I  am  of  the  same  opinion.  According  to 
the  terms  of  the  early  part  of  this  charter-party,  the  con- 
tract appears  to  be  for  an  outward  voyage  firom  London  to 
Bombay,  and  a  homeward  voyage  fix)m  Bombay  direct  to 
London,  but  after  that  it  is  stipulated  that  the  merchants 
shall  have  the  privilege  of  sending  the  ship  fi^om  Bombay  to 
Calcutta.  Now  it  is  not  expressed  for  what  purpose  the 
merchants  were  to  have  the  privilege  of  sending  the  ship 
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diere,  but  it  does  not  necessarily  follow  that  it  was  to  deliver 
a  caigo.  Taking  the  whole  instrument  together,  it  appears 
to  me  that  the  true  construction  to  be  put  upon  it  is,  that 
two  voyages,  and  two  only,  were  contemplated,  one  out^ 
wards  to  the  East  Indies,  the  other  homewards  to  London, 
and  that  the  parties  never  thought  of  any  intermediate 
voyage  with  a  cargo^  and,  therefore,  made  no  provision  for 
any. 


265 


1840. 


COCKBUEN 

and  Othen 

V. 

Weight 
tad  Othen. 


Hauls,  J. — I  also  think  that  our  judgment  must  be  for 
the  defendants  on  this  plea.  There  is  no  express  provi- 
sion in  the  charter-party,  that  the  vessel  should  proceed  to 
Calcutta  to  deliver  any  cargo  taken  in  at  Bombay.  Then 
does  it  i^pear,  by  necessary  intendment,  on  the  fiice  of 
the  instrument,  that  there  was  a  promise  by  the  defendant 
to  do  that,  which  the  declaration  says  he  did  not  do.  The 
dedaration  allies  what  legally  amounts  to  this,  that  the 
deceased  promised  to  take  acargo  from  Bombay  to  Calcutta, 
and  the  question  is  whether  that  is  true?  I  agree  that  if  we 
were  to  import  into  this  case  a  knowledge  extrinsic  fit>m 
the  record  itself — that  Calcutta  is  in  the  East  Indies,  and 
that  it  is  usual,  on  the  outward  voyage,  to  take  in  a  cargo  at 
Bombay,  to  be  dischaiged  at  Calcutta  before  the  commence- 
ment of  the  voyage  homewards,  there  might  be  some 
grounds  for  the  construction,  for  which  the  plaintifis  con- 
tend, but  exclusive  of  that  it  appears  to  me  that  there  is  no 
such  promise  contained  in  this  instrument,  as  the  plaintifi 
insist  there  is. 

Judgment  for  the  Defendants. 
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Seeley  r.  Ellison. 

In  saroort  of  WvILDE,  Sent,  in  Michaelmas  Tenn,  moved  for  a  rule, 
to  bnng  back  caUiDg  upon  me  plaintiff  to  shew  cause,  why  the  venue  m 
Lincokffih^to  ^^  action  should  not  be  restored  to  London,  where  it  had 
London,  in  an    been  originally  laid,  from  Lincolnshire.     It  was  an  action 

action  of  BB~ 

sanlt,  it  was  for  assault  and  battery,  and  the  plaintiff  originally  laid  the 
plaintiff  and  venue  in  London.  The  defendant  subsequently  removed 
^S^f  dS[*  it  to  Lincolnshire,  upon  the  usual  affidavit,  the  assauk 
ferent  political  having  taken  place  in  that  county,  and  the  plaintiff  now 
that  the  sabject  moved  to  i^store  it  to  London,  upon  affidavits,  in  waich  it 
had  ^enmiuA  ^^^^  alleged  that  the  plaintiff  was  a  person  of  liberal  political 
discussed  in  the  opinions,  that  he  had  taken  an  active  part  in  the  discussion 

local  newspa-        *,  *  . 

pen;  that  the  of  the  question  of  the  com  laws,  and  had  thereby  given 

Lowntorater-  offisnce  to  the  formers  of  the  county,  who  had  exhibited 

oTOoSeTtoThe  P^^  irritation  against  him,   and   had  employed  various 

existingsyitem  expressions  of  ill  will  as  applicable  to  him;  and  that  jdacaids 

laws,  and  had  had  been  posted  in  the  market  place  at  Lincoln,  in  which 

by  pla^^  as  ^^  ^^  designated  as  '^  Charies  Silly,  the  fonner's  enemy," 

^  enemy  to  gQ([  su^ested  that  the  injury  which  he  had  sustained  from 

and  that  the  the  defendant  was  no  more  than  he  deserved,  as  he  desired 

intimately  con-  ^  murder  the  farmers ;  that  the  subject  of  the  action  had 

S^S^OTati^e****  ^^^^'^  discussed  in  the  local  newspapers ;  that  the  defendant 

party  in  the  was  closcly  connected  with  the  conservative  party  in  the 

county.     On  ''  .     ,  r      j 

the  other  side  countj,  and  that  the  {Plaintiff  could  not,  therefore,  under 
thidlSie  ^¥8-  these  circumstances,  hope  to  obtain  an  impartial  trial  in 
'^^^'^^f^L.    Lincohishire. 

810ns  bad  been 
commenced  by 

the  plaintiff  Oouibum,    Serjt.,    now  shewed  cause,   and    produced 

^edl^d^  affidavits,  denying  that  any  such  prejudice  as  that  alleged 

of  his  being  existed  against  the  plaintiff  in  Lincolnshire ;  and  stating  that 

cure  a  fair  trial  the  discussions  in  the  newspapers  were  commenced  by  the 

The  €k>urt  re-  editors  of  papers  fovourable  to  the  plaintiff's  views,  and  that 

thTniJe  1^^  ^  there  were  12,000  persons  in  the  county,  liable  to  serve 

lute.  on  juries,  the  suggestion  of  the  plaintiff  being  unable  to 

obtain   a  fair  trial  could  not  be  supported.      The  other 
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grounds  stated  in  the  plaintiff's  affidavits  were  insufficient        1940. 
to  justify  the  granting  of  this  application  by  the  Court  Skelky 


Bompat,  Serjt,  (in  the  absenee  of  Wilder  Serjt,)  sup* 
ported  the  rule.  He  urged  that  there  was  extreme 
probability  that  the  plaintiff  would  be  unable  to  obtain  an 
impartial  trial  fiom  the  facts  set  out  in  the  affidavits 
produced^  and  that  the  Court  would  direct  the  venue  to  be 
brought  back  to  London. 

BoflANacBT,  J. — I  am  of  opinion  that  the  plaintiff  has 
shewn  no  sufficient  grounds  for  our  assenting  to  this  motion. 
It  IS  an  action  of  assault  brought  to  recover  damages  for  a 
pesBonal  injury,  unconnected  with  local  or  political  feelings. 
Tlie  suggestioDy  that  the  plaintiff  and  defendant  are  opposed 
in  pditical  opinions^,  is  indeed  made,  but  that  is  no  reason, 
even  in  the  case  of  a  county  where  there  are  strong  feelings 
upon  such  subjects^  for  removing  the  trial  of  a  cause  fiom 
it»  and  particularly  from  a  coun^  so  extensive,  and  where 
there  are  so  many  persons  liable  to  serve  as  jurors,  as 
Lincolnshire.  Some  reliance  has  been  placed  upon  the 
discussions  which  have  been  had  in  the  newspapers,  but  it 
18  sworn  that  those  discussions  commenced  with  the  friends 
of  the  plaintiff  himsel£  The  paragraphs  which  allude  to 
the  defendant  are  offensive  to  him,  while  those  on  his 
part  are  merely  of  a  defensive  character.  The  circumstances 
of  the  exhibition  of  a  placard  in  Lincoln  on  a  market  day, 
is  also  relied  upon,  but  as  the  defendant  is  in  no  way  proved 
to  have  been  connected  vnth  that,  I  think  the  rule  must  be 
discharged. 

Ebskine,  J. — According  to  the  established  rule,  the  de- 
fendant, in  this  case,  is  entitled  to  retain  the  venue  in 
icolnshire,  unless  the  plaintiff  is  able  to  prove  that  a 
r  trial  cannot  be  had  in  that  county.     The  plaintiff  says 
t  he  has  taken  part  in  political  discussions,  and  has  ex- 
ssed  his  opinion  in  fevour  of  a  repeal  of  the  com  laws, 


«. 
Ellison. 
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and  has  thereby  excited  the  anger  of  the  fiinners  against 
him,  but  I  do  not  think  that  that  is  any  ground  for  calling 
upon  the  Court  to  grant  such  an  application  as  the  present 
The  defendant  is  not  proved  to  have  been  connected  with 
the  exhibition  of  the-  placard,  and  the  discussions  in  the 
newspapers,  independendy  of  their  being  attributable  to 
the  friends  of  the  plaintiff  himself,  are  such  as  take  place 
upon  almost  eyery  subject  of  local  interest 


Maulb,  J. — ^I  am  of  the  same  opinion,  I  have  no  doubt 
that  the  plaintiff  himself  thinks  that  great  prejudice  exists 
against  him,  for  it  is  not  an  uncommon  thing  for  parties 
to  have  an  exaggerated  notion  of  the  attention  paid  to  their 
own  cases,  or  for  newspaper  editors  to  attach  too  great  a 
degree  of  importance  to  the  eflfects  produced  by  their 
paragraphs ;  but  I  cannot  see  any  ground  for  acceding  to 
this  rule. 

Rule  dischaiged. 


The  right  of 
pleading  audi- 
ence in  this 
Court  is  con- 
fined to  the 
seijeants-at- 
law,  notwith. 
standing  the 
royal  warrant 
of  H.  T..  4.  W. 
4.,  but ''all 
barristers,  not 
of  the  degree  of 
the  coif,  will  be 
heard  in  the 
business  of  the 
suitors^n  which 
they  are  at  pre- 
sent engaged, 
until  the  same 
be  fully  des- 
patched and 
trought  to  an 
end." 


In  the  Matter  of  the  Sebjeants-at-Law. 

JLN  Michaelmas  Term,  Wilde,  Seijt,  having,  on  behalf  of 
Serjts.  Toddy,  Spankie,  Atcherley,  and  Meretoether,  called 
upon  the  Court  to  exclude  barristers  from  practice  in  this 
Court,  who  were  not  of  the  degree  of  the  coif 

On  the  20th  January,  Tindal,  C.  J.,  who  had  been 
hitherto  engaged  under  a  special  commission,  in  the  trial  of 
certain  prisoners  at  Monmouth,  resumed  his  seat  on  the 
bench,  having  called  on  die  serjeants-at-law  to  move, 
abstained  from  calling  upon  any  barristers,  not  of  the  degree 
of  the  coif,  to  do  so. 

Newton  addressed  the  Court  at  some  length,  upon  the 
subject  of  the  exclusion  of  barristers  from  practising  in  the 
Court,  and  on  the  following  morning, 
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TiNDAL,  C.  J.,  delivered  the  leasons  of  the  judges  for        1840. 
restQring  the  exclusive  right  to  practice  to  the  serjeauts.    i^"]^^^j^^ 
He  said,  '^  A  question  has  been  raised  before  us  as  to  the        of  the 

,,  _     Sebjeantb- 

vBiidity  and  legal  efiect  of  a  warrant,  (a)  under  the  sign  manual      at-Law. 

of  lus  late  Majesty,  (the  warrant  itself  being  subject  to  some 

exception  in  point  of  form,  to  which,  however,  it  is  not 

necessary  further  to  advert,)  ordering  and  directing  that  the 

nght  of  practising,  pleading,  and  audience,  in  the  Conmion 

Pleas  during  Term  time,  should,  from  the  first  day  of  Trinity 

Teim,   1834,  cease  to  be  exercised  exclusively  by  the 

seijeants-at-law,  and  that,  from  and  after  that  day,  the 

barristers-ot-law  might  have,  and  exercise  equal  right  and 

privily  of  practising,  pleading,  and  audience,  in  the  said 

Court,  with  the  serjeants-at-law;  and  we  have  been  called 

upon  by  such  of  the  learned  seijeants  as  have  joined  in  the 

application,  to  declare  our  opinion  upon  a  question  which 

afiects  so  nearly  their  privileges,  and  to  act  upon  it     At 

the  time  when  the  warrant  of  his  late  Majesty  was  read  in 

Court,  in  the  presence  of  all  the  Serjeants,  if  any  one  of  our 

learned  brethren  had  expressed  a  doubt  as  to  its  legaHty 

or  validi^,  and  had  called  for  the  opinion  of  the  Court 

upon  that  point,  we  should  have  felt  it  to  be  our  duty  to 

have  paused  before  we  gave  effect  to  the  warrant,  and 

should  have  given  our  deliberate  opinion  upon  the  objec- 

tioDS  which  might  have  been  urged  in  aigument  against  it 

But  no  doubt  whatever  was  thus  suggested ;  indeed,  the 

laiger  number  of  the  Serjeants  accepted,  under  the  warrant, 

the  grace  and  £sivour  of  the  crown,  in  giving  them  permanent 

rank,  with  respect  to  any  gentleman  who  should  afterwards 

be  appointed  King's  Counsel ;  and  those  of  our  brethren 

who  had  previously  obtained  permanent  rank  from  the 

crown,  and  who  are  the  only  parties  to  this  application, 

allowed  the  matter  at  that  time  to  pass  sttb  silentio.     Under 

3e  circumstances  it  cannot  be  matter  of  surprise  that  the 

nrt  did  not,  of  its  own  authority,  interpose  any  objection 

(o)  Vide  Ante,  Vol.  2,  p.  814. 
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1840.        to  the  warrant;  more  especially  as  the  object  which  the 
j^^TXTT  J.  warrant  had  in  view — the  opening  of  the  Court  of  Common 

of  the        Pleas — ^was  that  which  the  Common  Law  Commissioners 
at-Law.      had,  by  their  report,  previously  recommended  to  be  adopted 
for  the  benefit  of  suitors ;  though  certainly  with  a  much 
closer  limit,  as  to  extent,  than  the  warrant  directed* 

But,  notwithstanding  the  period  of  acquiescence  under 
this  warrant  has  been  considerable,  we  see  no  legal  ground 
upon  which  those  who  have  joined  in  this  application  can 
be  held  barred  of  their  right  to  call  for  the  opinion  of  the 
Court  upon  the  validity  of  the  warrant;  and  we  think 
ourselves  bound,  in  the  execution  of  our  duty  of  adminis- 
tering justice  to  all,  not  only  to  the  suitors  of  the  Court, 
but  to  the  officers  and  members  of  the  Court,  to  declare 
our  judgment  upon  the  efiect  and  validity  of  the  warrant  in 
question,  when  called  upon  to  do  so. 

Now,  we  think  the  question  before  us  turns  upon  the 
single  point,  whether  the  seijeants-at-law  have,  by  the  con- 
stitution of  the  Court,  and  consequently  by  law,  held  and 
enjoyed  the  sole  and  exclusive  privilege,  by  virtue  of  their 
office  or  degree  of  serjeant,  of  practising,  pleading,  and 
audience,  in  the  Court  of  Common  Pleas ;  for,  if  they  are 
so  entitled,  we  think  they  cannot  be  deprived  of  it  by  a 
warrant  fiom  the  crown  under  the  sign  manual,  nor, 
indeed,  by  any  power  short  of  an  act  of  the  whole 
legislature. 

That  the  antiquity  of  the  state,  degree,  and  office  of  a 
serjeant-at-law,  is  as  high,  at  the  least,  as  the  existence  of 
the  Court  itself,  is  evident  firom  all  the  text  writers  and 
records  which  bear  upon  the  point  The  Serjeants  are 
mentioned  in  the  "  Mirror  of  Justices,^  a  book  of  great 
authority,  and  of  the  earliest,  though  uncertain  date,  by 
Brdctony  who  wrote  in  the  time  of  Henry  3 ;  and  in  records 
which  are  to  be  found  in  the  Tower,  of  the  time  of  Edward  1. 
They  are  called  to  the  state  and  degree  of  seijeants  by  writ, 
which  of  itself  is  a  strong  argument  in  &vour  of  the  an- 
tiquity of  their  office,  the  form  of  such  writ  being  found  in 
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the  most  ancient  manuscript  registers,  in  substance  the  same        1840. 
with  the  writ  by  which  they  are  called  to  that  d^ree  at  the   ^^^^'j^g^^ 

present  day.  By  their  oath  of  office,  which  has  existed  from        of  the 
*  .  ,      Sbejeants- 

me  earliest  times,  an  oath  by  which  no  other  barrister  is      at-Law. 

bound,  they  bind  themselves  ^'to  give  due  attendance  for 

the  service  of  the  King's  people  in  their  causes."    As  early 

as  any  authentic  records  exist,  the  seijeants  are  to  be  found 

pnictisiiig  in  the  Court  of  Common  Pleas ;  and  there  is  no 

e?idence  of  any  barrister  being   allowed  to  practise,  or 

pracdsing  in  this  Court  See  the  various  authorities  collected 

in  the  speech  of  the  Lord  Commissioner  Whitelocke,  to  the 

newly  created  Serjeants  in  his  ''  Memorialiy**  p.  356, 

We,  therefore,  feel  ourselves  justified  in  saying,  that  from 

time  immemorial,  the  seijeants  have  enjoyed  the  exclusive 

privil^e  of  practising,  pleading,  and  audience  in  the  Court 

of  Cooimon  Pleas.     Immemorial  enjoyment  is  the  most 

sdid  of  all  titles ;  and  we  think  that  the  warrant  of  the  crown 

can  no  more  deprive  the  Serjeants,  who  hold  an  immemmial 

ofiBoe,  of  the  benefits  and  privileges  which  belongs  to  it,  than 

it  could  alter  the  administration  of  the  law  within  the  Court 

itsel£     The  rights  and  privileges  of  the  Serjeants,  and  the 

rights  and  privily  of  the  peers  of  the  reahn  stand  upon 

the  same  foundation,  immemorial  usage. 

We  hold,  therefore,  that  the  right  of  the  seijeants  to  the 

sole  and  exclusive  privilege  which  they  claim,  is  still  in 

existence,  notwithstanding  the  king's  warrant ;  and  we  feel 

ourselves  bound,  by  the  due  course  of  administering  justice, 

to  allow  such  right  to  be  still  exercised. 

Extreme  cases  may  certainly  occur,  in  the  progress  of 

time,  under  which  the  Court  may  be  called  upon,  for  a  time 

at  least,  to  admit  others  to  plead  and  practise  within  it, 

until  the  circumstances  which  created  such  necessity  shall 

have  peflsed  over,  and  this,in  order  to  prevent  a  fsdlure  in  the 

dinstration  of  justice  of  the  Queen's  subjects,  for  which 

Courts  of  justice  were  instituted.   In  the  case  of  Partan 

Penney^  Setjeant-at-Law,  Trin.  2  Edw,  4,  foL  2.  pL  4, 

tileUmy  J.  says,  '^  K  all  the  Serjeants  were  dead,  we  could 
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1840.        hear  the  apprentices  to  plead  here  by  necessity,  and  in 
intheWter  ^^^^  ^^  ^®  people  f  to  which  Bryan,  C.  J.  answers^  "  Then, 

of  the  according  to  you,  no  Serjeant  shall  be  made  for  necessity,  ftc;" 
at-Law.  and  it  appears  to  us,  upon  the  present  occasion,  that  as  the 
Serjeants  have,  by  their  own  voluntary  act,  under  the  supposed 
legality  of  a  warrant,  which  they  now  dispute,  induced  suitors 
of  the  Court  to  retain  as  counsel  in  their  causes,  in  this 
Court  during  Term  time,  barristers  who  are  not  of  the  d^ree 
of  the  coi^  it  would  be  against  reason  and  justice  that  such 
suitors  should  not  have  the  foil  benefit  of  the  services  so 
engaged  by  them* 

While,  therefore,  we  declare  our  opinion  to  be,  that,  under 
the  present  constitution  of  the  Court,  we  ought  to  allow  the 
Serjeants  the  exclusive  liberty  of  practising,  pleading,  and 
being  heard  in  this  Court  during  Term  time,  it  is  with  this 
reserve, — that  all  those  banisters,  not  of  the  d^;ree  of  the 
coif  shall  be  heard  in  the  business  of  the  suitors  in  which 
they  are  at  present  engaged,  until  the  same  shall  be  fiiUy 
despatched  and  brought  to  an  end. 


Legge  v.  Boyd. 

^h^^^  •^I^RTIN,  in  Michaehnas  Term,  moved  for  a  rule,calling 
the  Pendant,    uponthe  defendant  in  this  action  to  shewcause,  why  the  plain- 

a  cuBtom  houie     . 

officer,  the  tiff  should  not  be  at  liberty  to  amend  his  declaration.  It  was 
ed  in  trover.  '  <^  action  of  trover  brought  against  the  defendant,  who  was 
C«ti»  ^  an  officer  of  Customs,  for  refiosing  to  deUyer  to  the  plaintiff  a 
arose  in  the       warrant  for  the  delivery  of  certain  tobacco  firom  the  bonded 

case,  upon 
which  It  was 

agreed,  that  a  special  case  shoold  be  framed  for  the  opinion  of  the  Coort ;  one  of  the  questions 
beisff,  whether  the  defendant  was  liable  in  the  action?  The  cases  were  excfaaoffed  b^  the  parties 
on  the  Idth  May,  1837.  It  was  discovered  that  similar  questions  were  depeiraing  m  the  Court 
of  Queen's  Bench  upon  a  similar  case,  and  the  plaintiff  thereupon  suspended  his  proceedings 
until  that  Court  should  have  come  to  a  conclusion  upon  it.  In  Trinity  Term,  1839,  that  Comt 
gave  judgment,  determining  tiiat  that  action  was  properly  brought  in  tort  for  non-feasance,  and 
not  in  trover.  This  Court,  in  Afichaelmas  Term,  1839,  grantra  a  rule  nui^  on  the  appUeatioB 
of  the  plaintifl^  to  amend  his  declaration,  by  substituting  a  count  in  tort  for  that  in  trover,  which 
in  the  following  term  was  made  absolute. 
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wiarehouses  of  the  Custom  House,  in  London,  upon  a        1840. 
proper  amount  of  duty  being  tendered  to  him.    It  appeared       j^C^ 
that  the  tobacco  having  been  lodged  in  the  warehouses  in  f . 

question,  a  difference  arose  as  to  the  proper  amount  of  duty 
to  be  paid.  The  phintiff  tendered  a  certain  amoimt,  but 
the  defendant  refused  to  accept  it,  and  refused  also  to 
deliver  a  warrant  for  the  delivery  of  the  tobacco,  without 
which,  it  could  not  be  obtained.  On  the  2nd  January,  1837, 
the  present  action  was  ccnnmenced*  By  the  3  &  4  Wm.  4, 
c  53,  s.  107,  the  time  within  which  the  plaintiff  was  entitled 
tosue  is  limited  to  six  months.  That  period  expired  on 
the  10th  of  February,  1837.  A  special  case  was  sub- 
sequently assented  to  by  both  parties,  with  a  view  to  the 
determination  of  the  questions  of  law  arising  in  the  cause, 
and  on  the  13th  of  May,  1837,  cases  were  exchanged 
between  the  parties ;  one  of  the  questions  being,  whether 
the  defendant  was  liable  in  this  action?  The  questions 
irtiich  were  raised  upon  that  case  were,  at  the  same  moment, 
pendingin  the  Court  of  Queen's  Bench,  in  a  cause  of  Barry 
y.  Amaudy  and  there  was  also  a  point  there  raised,  whether 
the  action  was  properly  brought  in  case  for  non-feasance, 
or  whether  it  should  have  been  commenced  in  trover.  The 
plaintiff  consented  to  suspend  proceedings  in  tins  cause, 
until  the  decision  of  the  Court  of  Queen's  Bench  should 
have  been  obtained,  and  on  the  last  day  of  Trinity  Term, 
1839,  that  Court  gave  judgment,  among  other  points,  that 
the  acdon  was  rightly  brought  in  case.  The  object  of  the 
present  motion  was  to  amend  the  declaration,  by  the  sub- 
stitution of  a  count  in  tort  for  not  signing  the  warrant,  for 
that  in  trover,  which  was  already  on  the  record. 

Spankie,  Seijt,  and  T.  F.  EUis^  now  shewed  cause,  and 

ocMitended  that  it  was  too  late  for  the  plaintiff  to  come  to 

Court  so  long  after  the  commencement  of  the  action. 

question  of  the  liability  of  the  defendant  to  an  action 

rover  was  known  to  exist  so  long  ago  as  May,  1837, 

Li  ym.  T  D.  p.  c. 
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1840.  and  the  plaintiff  ought  then  to  ha?re  applied  to  the  Court 
The  efiect  of  granting  the  present  application,  however, 
would  be  to  allow  the  plaintiff  to  set  up  a  new  cause  of 
action.  Orcen  v.  MUton  (a)  ims  a  case  in  point  There* 
the  plaintiff  commenced  his  action  in  H.  T.,  ISSl,  and 
declared  in  trover;  issue  was  joined,  and  the  plaintiff  was 
placed  under  a  peremptoiy  undeatakingto  try;  inMichaelmaa 
Term,  1832,  having  been  advised  that  the  action  was  mis- 
conceived, he  moved  for- leave  to  substitute  a  count  in 
detinue  for  that  already  on  the  record,  and  to  add  one  in 
debt;  but  the  Court  refused  to  accede  to  the  application, 
it  being  sworn  that  no  new  ground  of  action  was  ccm- 
templated.  Cross  v.  Mstealfe  (6)  tended  to  ccmfirm  the 
principle  there  adopted.  In  that  case,  a  verdict  having  been 
taken,  subject  to  an  award,  the  cause  was  referred  at  nisi 
prius;  and  the  arbitrator  certified  to  the  Court,  pending 
the  reference,  that  the  justice  of  the  case  rendered  tt  fit 
that  the  plaintiff  should  be  allowed  to  amend  his  replication 
by  pleading  de  injurill,  but  the  Court  xefiised  to  order  the 
amendment  to  be  made  without  the  consent  of  the  de* 
fendant  ConoUy  v.  Finch  {c\  was  a  much  stronger  case,, 
for  there,  the  Court  of  Exchequer,  in  an  action  for  ftlse 
imprisonment,  refused  to  allow  a  count  de  bonis  asportatis 
to  be  added  to  the  declaration  after  a  lapse  of  two  terms. 
The  su^estion  that  the  plaintiff's  claim  would  be  baixed 
by  the  clause  of  limitation  in  the  statute,  could  have  no 
effect  here.     Roberts  v.  Bate  (<2)» 

Martin^  contra,  urged  that  this  case  was  not  analogous  to 
any  of  those  cited.  There  was  an  object  in  delay  here> 
which  was  to  obtain  the  judgment  of  the  Court  of  Queen's 
Bench  upon  a  similar  question,  and  the  decision  given  by 

(a)  1  Nev.  &  Man.  673 ;  4  B.  (c)  2  Chitty's  Archbold's  Pr.» 

&  Ad.  369*  p.  1121. » 7th  ed. 

{h)  5  Ad.  &  El.  800 ;  1  Nev.  &  ((0  6  Ad.  k  El.  778. 
Per.  232. 
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that  Court,  might  have  rendered  the  present  application        1840. 

mmecessaiy.    In  the  case  cited  of  Oreen  v.  Milton,  the 

plaintiff  was  under  terms  peremptorily  to  try  at  a  certain 

time;  and  in  Crass  v.  Metcalfe,  preparatory  to  the  reference^ 

a  verdict  was  taken  for  the  plaintiff.     Janes  v.  Edwards  (a) 

was  a  case,  the  authority  of  which  was  strongly  in  &vour 

of  the  plaintiff.     There,  in  a  penal  action,  brought  against 

a  person  for  acting  as  a  magidtrate  without  qualification, 

the  Court  allowed  the  declaration  to  be  amended,  after 

special  demurrer,  on  the*  terms,  that  the  defendant  should 

be  at  liberQr  to  plead  de  novo,  and  the  phdntiff  undertaking 

to  try  at  the  next  assizes ;  and  that  decision  was  given, 

aldiough  it  was  sworn  that  the  declaration  had  been  already 

amended  once,  that  the  plaintiff  was  a  person  in  indigcfntcir- 

cmnstances,  and  that  the  defendant  had  a  good  defence  on 

die  merits.     The  Court  would  not  sanction  any  steps  to 

deprive  the  plaintiff  of  his  rights  upon  technical  grounds, 

but  would  rather   prevent  the   defendant  from   availing 

himself  of  a  plea  of  limitation  under  the  statute.     Aylmn 

V.  Todd{b)y  Laktn  v.    Watson  (c),  Steel  v.   Sowerhy  {d). 

Cross  V.  Kaye{e)9  Maddock  v.  Hammett(f),  Horton  v. 

The  Inhabitants  of  Stamford  (g). 

TiNDAii,  C.  J. — ^I  felt  very  great  doubt  in  the  pn^ress  of 
this  aigument,  whether  we  i^ould  yield  to  the  application 
for  this  amendment ;  and  the  point  which  struck  me  the 
most  forcibly  was  that  of  the  discovery  of  the  existence  of 
this  question  so  long  ago  as  the  13th  May,  1837.  At  aU 
events,  the  plaintiff  Aould  have  either  applied  to  a  learned 
judge  at  Chambers,  for  leave  to  add  a  count  or  to  amend, 
and  in  case  of  a  refusal  on  his  part  he  might  have  come  to 
the  Court  I  am  not  prepared  to  say,  however,  that  as  &f 
as  I  can  see,  there  being  really  a  question  of  the  sam€ 

0  3  M.  &  Wels.  218.  (0)  6  T.  R.  543. 

»)  1  Bing.  N.  C.  170.  (/)  7T.  R.  55. 

c)  2  Cr.  &  Mees.  685.  (g)  1  Cr.  &  Mees.  773^ 

i)  6  T.  R.  171. 
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character  depending  in  the  Court  of  Queen's  Bench,  in 
which  there  was  a  doubt  as  to  the  proper  mode  of  declaring, 
which  was  only  removed  in  Trinity  Term  last,  we  should 
hold  the  rule  so  stricdy  as  to  refuse  to  allow  this  amendment 
But  I  give  this  opinion  with  the  express  reservadon  of  the 
question  upon  the  clause  of  limitation. 

BosANQUBT,  J. — I  concur  in  the  opinion  just  expressed 
by  my  Lord  Chief  Justice,  but  I  b^  to  be  understood  to 
assent  to  this  motion,  not  on  the  ground  that  if  the  amend- 
ment were  refused,  the  clause  of  limitation  would  run.  We 
must  not  consider  this  as  any  amendment  of  the  writ;  and 
as  it  appears  that  there  was  a  case  in  the  Court  of  Queen's 
Bench  which  left  the  question  undecided  for  a  long  time, 
and  the  plaintiff  might  have  been  in  doubt  about  that  case, 
under  the  special  circumstances,  I  am  disposed  to  allow  the 
amendment 

Ebskine,  J.,  concurred. 

Mauls,  J. — I  agree  in  the  opinion  expressed  by  the 
Court  The  plaintiff  does  not  seek  to  alter  the  writ,  or 
to  add  any  new  party,  or  fitct,  or  cause  of  action;  but 
only  to  alter  the  declaration ;  and  the  limitation  of  the 
time  for  suing  is  six  months  from  the  time  of  doing  the 
act  complained  o£  Doe  dem.  SheUan  v.  Shelt(m{a)  is 
the  converse  of  this  case.  There,  a  verdict  was  taken 
for  the  plaintiff  in  ejectment,  subject  to  a  special  case, 
which  stated  that  it  was  the  custom  of  the  manor,  in 
which  the  premiset  in  question,  being  copyhold  lands,  were, 
that  where  a  copyholder,  being  a  feme  covert,  surrendered, 
if  the  husband  consented  to  the  surrender,  such  consent 
should  be  expressed  in  the  surrender  and  admission,  and 
that,  without  his  consent,  the  surrender  was  inoperative ; 
the  Court  refused  to  amend  the  case  at  the  instance  of  the 

(a)  3  Ad.  &  £1.  265  ;  4  Nev.  &  M.  875. 
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pkdndff  alone,  by  the  judge's  notes,  so  as  to  limit  it  to  a        1840. 
mere  statement,  that  the  common  practice  was  to  enter  the        legge 

ooDsentin  the  smrender  and  admission.     In  the  present  «• 

*  Boyd. 

case,  there  is  no  application  to  amend  the  state  of  facts 
yrinch  the  parties  agreed  to  in  May,  1837,  but  to  adapt  the 
declaration  to  the  state  of  &cts  agreed  to.  All  that  we 
decide,  is,  that  the  question  really  intended  to  be  raised 
by  the  parties,  shall  not  be  refused  a  trial,  because  the 
plaintiff  has,  by  mistake,  framed  his  declaration  in  trover 
instead  of  tort  for  a  non-feasance. 

Rule  absolute. 


DoBBiEN  V.  Howell. 

URAMWELL  shewed  cause  against  a  rule  obtained  by  A  cause  itood 
Bompas,  Serjt,  for  setting  aside  the  verdict  given  for  the  ligtatdsiprius; 
plaintiff  on  the  ground,  that  the  trial  had  been  improperly  H?*  rwfit 
taken  out  of  its  turn  at  Nisi  Prius.    It  appeared  that  the  ^«8  called  on 
cause  stood  tenth  on  the  list  at  Nisi  Prius  for  the  day.     As  upon  a  sugges- 
soon  as  the  Court  sat,  the  plaintiff's  counsel  addressed  the  phLtiff's  conn. 
Court,  and  su^ested  that  the  cause  was  undefended,  and  "^^jS*^  jl7** 
should  be  taken  at  once  out  of  its  turn*     A  verdict  was  there-  and  a  verdict 
upon  found  for  the  plaintiff.    It  was  sworn  on  behalf  of  the  the  pluntiff. 
defendant,  that  counsel  had,  been  employed  for  him,  but  that  JJ^^  Lidcthe 
the  learned  gentleman  had  not  arrived  in  Court,  when  the  ▼erdict,  it  was 
cause  was  called  on.     There  was  no  affidavit  of  ments.     It  counsel  had 
was  now  contended  that  the  Court  would  not  assent  to  this  f^^  ^^  ^^^q. 
motion,  without  an  affidavit  of  merits,  at  all  events,  and  the  *^^'',^°(j^P;;^ 
cases  of  Fourdrinier  v.  Bradbury  (a),  Blackhurst  v.  Bui-  rfiortly  after 

.       /  \  ^"*  cause  had 

mer(b)y  Bland  y.  Warrefi{c\  snd  Just  v.  Fenwick{d)9  were  been  taken. 
dted.     The  rule,  however,  could  only  be  made  absolute  on  ^i^ont  m'affi- 
-^-ment  of  costs.  ^*  °f  "«"*»' 

ordered  the 
cause  to  be  set 

iompat,  Serjt,  contra,  uiged  that  there  had  been  a  mis-  trial,  the  costs 

of  the  rule  to 
)  3  B.  &  Aid.  328.  (c)  7  Ad.  &  El.  11.  abide  the  event 

5  B.  &  Aid.  907.  W)  Ante,  vol.  2,  p.  246.  ""^  ^^  ^""^- 
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representation  of  a  tBuct  by  the  plaintiff's  counsel,  although 
unintentional,  and  that  the  Court  would  not  compel  the 
defendant  to  pay  the  costs,  because,  if  such  a  proceeding  as 
that  taken  was  countenanced,  great  inconvenience  would 
arise. 

The  Court  made  the  rule  absolute  for  setting  down  the 
cause  again  for  trial,  the  costs  of  the  rule  to  abide  the  event 
of  the  cause. 

Rule  accordingly. 


London  and  Brighton  Railway  Company  v.  Fairclough. 

The  London  T^ALFOVRDy  Seijt,  had  obtained  a  rule  nisi  in  this 
Slaiwr*^  A^t  ^*"^  ^^  behalf  of  the  plaintifis,  to  set  aside  two  pleas  put  in 
(iVict  c.  119,  by  the  defendant  It  was  an  action  in  debt  for  calls  due 
vided,'that,  in  from  the  defendant  as  a  proprietor  in  the  London  and 
SlUulnbiS  Brighton  Railway,  and  the  defendant  pleaded  four  pleas, 
be  sufficient  for  under  the  authority  of  an  order  of  a  judire  obtained  at 

the  company  to  •^  »  ^t        y 

prove  that  the  Chambers;  they  were,  first,  never  indebted;  secondly,  that 

a  proprietor  of  ^^  defendant  was  not  a  proprietor;  thirdly,  that  by  non- 

Sn^f  thecalls  P^^y™^®"^^  ^^  the  previous  calls,  the  defendant  had  forfeited 

being  made,  hig  shares  in  the  company,  before  the  making  of  the  calls, 

ftued  to  allow  the  Subject  of  the   action;  and  fourthly,    that  the    de- 

pleadTin  addi«  fondant  had  forfeited  his  shares  after  the  calls  were  made, 

tion  to  a  plea,  ^^j  before  the  commencement  of  the  suit    The  object  of 

that  he  was  not  "^ 

a  proprietor,  a   this  motion  was  to  set  aside  the  third  and  fourth  pleas.  The 

plea  that  he  ,  ,  _, 

had  ceased  to  act  under  which  the  railway  was  formed,  (1  Vict  c.  119, 
beforethe'aJS  ^  ^^)»  rendered  it  sufficient  for  the  company  to  prove 
were  made,  by  ^t  the  trial,  in  order  to  support  an  action  for  calls,  that 

reason  of  the  5  7 

non-payment  the  defendant  was  a  proprietor  of  shares  at  the  time  of 
calls ;  and  a      the  calls  being  made.     The  third  plea  was,  therefore,  un- 

plea,  that  he 
bad  forfeited 
his  shares  after  the  making  of  calls,  and  before  the  commencement  of  the  action. 


HILABT   TERM^  3  VICT. 


279 


necenary,  in  addition  to  the  second,  and  that  which  was 
fourthly  was  inconsistent  with  the  pitmsions  of  the  Act  of 
Parliament 

Stephen,  Seijt,  shewed  cause,  and  contended  that  the 
ttsweis  sought  to  be  given  nnder  the  two  last  pleas  were 
material  to  the  defendant's  case,  and  that  the  Court  ought 
not  to  take  fiom  him  the  power  of  shewing  what  he  proposed 
to  prove. 

The  Court,  however,  held  that  the  third  plea  was  quite 
unnecessary  after  diat  which  stood  second  on  the  record, 
and  that  the  fourth  was  opposed  to  the  spirit  and  meaning 
of  the  provisions  of  the  Act  of  Parliament 

Rule  absolute  (a). 

(a)  For  the  terms  of  the  act,  vide  Ante,  p.  43. 


1840. 


London 
and 

BlUGHTON 

Railway  Co. 

o. 
Faibcxough. 


Wray  v.  Brown. 

£  ALFOURD9  Serjt,  moved  for  a  rule,  calling  upon  the 
I^aintiff  to  shew  cause,  why  he  should  not  give  security  for 
costs.    The  motion  was  made  on  an  affidavit,  which  stated 
that  the  plaintiff  had  been  three  times  discharged  under 
the  provisions  of  the  Insolvent  Debtors'  Act,  the  last  time 
80  lately  as  the  month  of  December,  1839,  and  that  he  had 
also  been  a  bankrupt;  that  the  action  was  brought  to  re- 
cover the  amount  of  a  bill  of  exchange,  as  it  was  alleged, 
made  payable  to  the  plaintiff  personally,  but  that  he  had 
^"ought  this  action  as  trustee  for  another  person,  in  whose 
tds  he  had  placed  the  note  as  a  collateral  security  for 
ebt  due  from  him  to  that  person;  and  the  affidavit 
»  contained  an  allegation   that  the  defendant  had  a 
xi  defence  to  the  action  upon  the  merits.     The  cir- 


The  plaintiff 
had  been  three 
times  insolvent, 
and  once  a 
bankrupt,  and 
brought  an  ac- 
tion on  a  bill  of 
exchange,  as 
trustee  for  a 
third  person,  to 
whom  he  had 
transferred  the 
bill:  the  Court 
refused  to 
order  on 
those  grounds, 
that  the  plain- 
tiff should  give 
security  for 
costs. 
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cumstaxices  alluding  to  the  transfer  of  the  note  by  the 
plaintiff  to  the  present  holder  appeared  in  the  plaintiff's 
last  schedule. 

SpankiOi  Serjt,  shewed  cause,  and  produced  an  affidavit, 
in  which  it  was  sworn  that  the  assignees  of  the  plaintiff  had 
refused  to  sue.  The  action  had  been  commenced  since 
the  dischaj^  of  the  plaintiff,  and  the  Court  would  not  re- 
quire security  for  costs.  Townsend  v.  Snow  (a),  was  a  case 
where  the  Court  refused  to  require  an  insolvent  to  give 
security  for  costs,  the  assignees  having  declined  to  sue. 
In  Morgan  y.  Evans  (b)^  the  Court  came  to  a  decision,  that 
they  would  not  require  security  for  costs,  although  it  was 
sworn  that  the  plaintiff  was  insolvent,  and  that  the  action 
was  brought  in  his  name  for  the  benefit  of  a  person  who 
alone  was  beneficially  interested  in  the  result 

Taffourdy  Seqt,  contra,  cited  Heaford  v.  Knight  (c). 
There,  the  plaintiff,  having  been  discharged  under  the 
Insolvent  Debtors'  Act  ailer  issue  joined,  and  before  notice 
of  trial,  the  Court  stayed  the  proceedmgs  until  the  as- 
signee, or  some  creditor  of  the  plaintiff,  should  ^ve  se- 
curity for  costs.  Doyle  v.  Anderson  ((Q,  was  also  in  point 
The  action  was  commenced  after  the  insolvent's  discharge, 
but  the  insolvent  had  no  interest  in  the  cause,  and  ought 
to  be  compelled  to  give  the  security  required 

TiNDAL,  C.  J. — As  each  of  the  grounds  taken  separately 
affords  no  reason  for  granting  this  application,  so  I  think, 
they  do  not  help  each  other.  Morgan  v.  Evans  shews 
that  the  facts  of  the  plaintiff  having  made  over  the  debt, 
aad  of  his  now  suing  as  trustee  for  another  person  fonn  no 
ground  for  the  motion ;  and  Townsend  v.  SnoWf  shews  that 
insolvency  itself  affonls  no  sufficient  reason.    Lord  Kenyon^ 


Oi)  1  Marsh.  477. 
Jfeore»  344. 

4L  679 ;  4  Dowl. 


&K81. 
((/)  Ante,  vol  2,  p.  5^6. 
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in  the  case  of  Webb  v.  Ward  (a),  lays  down  the  rule  that 
security  shaU  not  be  required  of  a  bankrupt  in  all  cases,  but 
only  when  he  sues  for  the  benefit  of  his  assignees.  This 
role,  therefore,  must  be  discharged. 


Wray 


9. 

Brown. 


The  rest  of  the  Court  concurred 


(a)  7  T.  R.  296. 


Rule  dischaiged. 


Taylor  v.  Shuttleworth. 
Jf^HATELE  Y  moved  for  a  rule,  calling  upon  the  plaintiff  ^."^^ 
to  shew  cause  why  the  award  made  by  the  arbitrator  in  brou^  to  re- 
this  action  should  not  be  set  aside.  The  action  was  brought  for  a  breach  of 
for  two  breaches  of  an  agreement  alleged  to  have  been  SJSS?^'* 
entered  into  between  the  plaintiff  and  the  defendant,  by  d«fend*n* 

*  '      '*    coTenantedio 

mdiich,  the  latter  agreed  to  purchase  an  estate  of  the  former  purchase  an 

in  Gloucestershire,  paying  a  portion  of  the  purchase-money  pUuntifl^  for 

by  instalments,  and  securing  the  remainder  by  an  annuity  Jjl^y  ^  i^^ 

chargeable  upon  certain  property  of  his  own.     Issue  was  «™  ^y  instal. 

joined  in  the  cause,  and  the  trial  came  on  at  Gloucester,  secare  the  re- 

on  the  7th  August,  1836.     A  verdict  was  then  taken  for  J^^^dii^ 

the  plaintiff,  with  10,000^  damages,  subject  to  a  reference  ^  ^^If 

under  an  order  of  Nisi  Prius.     The  order  of  reference  au-  suflScicntviiue, 

thorized  the  arbitrator  to  settle  the  cause  and  all  matters  in  taken  at  nisi 

difference  between   the  parties,  and   it  then  directed  that  iJ^)(2'^  ^\^ 

the  defendant  should  pay  into  the  hands  of  the  arbitrator  jecttoarefer- 

*^  ^  ^  enoe  of  the 

before  the  10th  October  following,  the  simi  of  35002L  on  cause,  and  all 
account  of  the  plaintiff's  claim ;  that  sum  to  be  paid  out  by  ference;3500/.' 

to  be  paid  by 
the  ddfendant 
into  the  hands  of  the  arMtrator,  to  be  paid  as  the  latter  thought  fit,  and  the  arbitrator  to  order  what 
aboukl  be  done  in  the  aetion.     The  arbitrator  awarded,  that  the  plaintiff  was  entitled  to  have  a 
verdict  entered  for  him  on  the  several  issues  in  the  cause,  and  that  he  had  sustained  damage,  by 
reason  of  the  premises  in  the  pleadings  mentioned,  and  the  matters  in  difference,  to  the  amount 
»0672.,  ana  he  then  awarded  that  the  3500/.  should  be  paid  to  the  plaintiff,  togeUier  with  a 
Jier  sum  of  25671.,  the  balance  of  such  damages,  on  all  the  causes  ot  action.    Held,  that  the 
Td,  although  it  did  not  distinguish  the  amount  awarded,  in  respect  of  the  action,  from  that 
Q  the  matters  in  difference,  and  although  it  awarded  a  gross  sum,  including  the  value  of  the 
iiity,  was  good.     Held  also,  that  the  bankruptcy  of  the  defendant,  before  the  making  of  thd 
rd,  was  not  a  ground  for  setting  aside  the  award.     Semble,  that  the  bankruptcy  did  not 
rate  as  a  revocation  of  the  submission  to  reference. 


282 


CASES  ON   POINTS  OF   PRACTICE,  C.  P. 


1840. 


Taylor 

o. 
Shottle- 
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him  in  such  a  manner  as  he  should  think  fit;  if  the  money 
was  not  paid  by  the  day  named^  then  judgment  was  to  be 
entered  up  for  the  10,00CML»  and  execution  was  to  issue  for 
256721  and  costs,  with  certain  interest ;  the  order  fiirther 
directed,  that  the  arbitrator  should  determine  what  he 
thought  fit  to  be  done  by  the  parties  respecting  the  matters 
in  dispute ;  the  costs  of  the  cause  to  abide  the  event  of  the 
award,  and  the  costs  of  the  award  to  be  in  the  discretion  of 
the  arbitrator.     The  arbitrator  awarded  that  the  plaintifi^ 
was  entitled  to  recover,  and  to  have  a  verdict  entered  for 
him  on  the  several  issues  joined  in  the  cause,  and  that  the 
plaintifi*  had  sustained  damages  by  reason  of  the  premises 
in  the  pleadings  in  the  cause  mentioned,  and  also  of  the 
several  other  matters  in  difierence  and  dispute  between  the 
parties,  referred  and  submitted  to  arbitration  to  the  amount 
of  6,067  JL ;  and  he  fiirther  ordered  and  determined  that  the 
sum  of  3,500iL  deposited  with  him,  should  be  paid  to  the 
plaintifi^,  on  account  of  the  said  damages  so  found  due  to 
the  said  plaintiff,  and  directed  that  the  said  defendant  should 
pay  to  the  said  plaintiff,  on  the  21st  January  following,  the 
sum  of  2,5672i,  being  the  balance  of  such  damages  so  found 
due  to  the  said  plaintiff  as  aforesaid,  together  with  the  costs 
of  the  reference  and  award.     After  then  providing  for  other 
matters,  he  directed  that  afi;er  the  damages,  &c.  had  been 
paid,  the  plaintiff  should  assign  to  the  defendant  his  interest 
in  the  property  in  question,  and,  at  the  expense  of  the  de- 
fendant, execute  a  release  of  the  annuity  agreed  to  be  se- 
cured.    This  award  was  published  on  the  18th  December, 
and  delivered  to  the  defendant  on  the  19th  of  the  same 
month.    The  present  motion  was  made  on  the  following 
grounds ;  first,  that  the  arbitrator  had  awarded  a  gross  sum 
to  be  paid  to  the  plaintiff  in  respect  of  the  action,  and  all 
matters  in  difference,  without  determining  what  was  the 
amount  due  in  respect  of  each ;  secondly,  that  the  arbitrator 
had  not  awarded  for  what  sum  the  verdict  should  be  en- 
tered, Martin  v.  Surge  (a) ;  thirdly,  that  he  had  exceeded 

(a)  4  Ad.  &  £U.  973. 
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his  authority  in  awarding  a  gross  sum  as  the  value  of  the 
annuity  j  fourthly,  that  the  defendant  had  become  bankrupt 
before  the  award  was  made,  and  in  support  of  this  objection, 
an  affidavit  was  produced,  in.  which  it  was  sworn  that  the 
defendant  conunitted  an  act  of  bankruptcy  on  the  14th  De- 
cember ;  that  a  docket  was  struck,,  of  which  notice  was  con-^ 
▼eyed  to  the  arbitrator  on  the  samQ  day,  and  that  on  the 
19th  December,  a  fiat  was  issued  against  the  defendant, 
under  which  he  was  declared  a  bankrupt.  Marsh  v.,  Wood  (a); 
Andrews  v.  Palmer  (ft),  Ex  parte  Kemshead  (c) ;  and  fifthly, 
that  the  award,  therefore,  was  not  final 


1840. 


Tayloe 

.9. 

Shuttle** 

WOKTH. 


R.  V.  Bichardi,  Lee^  and  W.  Alexander^  subsequently 
shewed  cause,  and  contended,  on  the  first  point,  that  the 
objection  could  not  be  supported.  The  general  effect  of 
the  order  of  Nisi  Prius  was,  that  the  verdict  should  stand 
as  a  security  for  the  whole  amount  found  to  be  due,  and 
that  must  be  taken  to  include  both  the  damages  in  the 
action,  and  the  amount  due  on  the  matters  in  difference. 
Prentice  v.  Reed  {d)  was  in  point  There,  a  cause  and  all 
matters  in  difference  were  referred,  a  verdict  having  been 
taken  for  SOOJL,  subject  to  the  award ;  and  Mansfieldy  C.  J., 
said,  ''It  was  meant  that  the  verdict  should  stand  as  a 
security  for  the  plaintiff's  receiving  the  sum  to  which  he 
was  in  justice  entitled. "  Smith  v.  The  Festiniog  Railway 
Company  {e)  was  also  in  point  Mortin  v.  Barge  was  not 
i^licable  to  this  case.  There,  the  specific  authority  given 
to  the  arbitrator  was  to  enter  the  verdict  for  plaintiff  or 
defisndant,  as  be  should  think  proper.  A  verdict  had  pre- 
viously been  taken  for  3000JL,  and  the  arbitrator  awarded 
generally  that  a  verdict  should  be  entered  for  the  plaintiff, 
and  that  250£  damages  sho^d  be  paid  by  the  defendant  on 
a  certain  day.     Tha^  therefore,  was  clearly  an  uncertain 

ard.     The  power  here  conferred  upon  the  arbitrator. 


a)  9  B.  &  C.  659. 
6)  4  B.  &  Aid.  250. 
I  1  Roie,  149. 


(d)  1  Taunt.  151. 

(e)  4  Bing.  N.  G.  23  ;  5  Scott, 
255. 


284 


GASES  ON  POINTS   OF   PRACTICE,  C.  P. 


1840. 


however,  was  to  settle  the  cause,  and  the  verdict  entered  at 
Nisi  Prius  must  be  taken  to  stand  as  a  security  for  the  pay^ 
ment  of  the  amount  found  to  be  due.  The  same  reasoning 
applied  also  to  the  second  ground  of  objection.  "With  regard 
to  the  award  of  a  gross  sum  in  respect  of  the  annuity,  the  ar- 
bitrator was  clearly  authorized  to  adopt  the  course  which  he 
had  taken.  The  power  given  to  him  was  to  determine  what 
should  be  done  between  the  parties  respecting  the  matteis 
in  dispute,  and  that  was  an  authority  so  general  as  to  com- 
prehend the  terms  of  the  award.  Dunn  v.  Mu/rray  {a\ 
As  to  the  bankruptcy,  the  Court  would  not  come  to  a 
determination,  such  as  that  desired  by  the  defendant,  upon 
affidavits.  Supposing  the  suggestion  of  bankruptcy  to  be 
true,  the  case  of  Andrews  v.  Palmer  (b)  shewed  that  that  was 
no  revocation  of  the  defendant's  submission  to  arbitration. 
HaeweU  v.  Thorogood  (c)  was  a  decision  to  the  same  effect. 
Besides,  since  the  stat.  2  &  3  Vict  c.  29,  eveiy  bona  fide 
transaction  of  the  bankrupt  before  fiat  issued  is  valid,  not- 
withstanding the  commission  of  a  previous  act  of  bankruptcy, 
of  which  no  notice  was  conveyed  to  the  person  dealing  with 
the  bankrupt 


Talfourd,  Serjt,  and  Whateley,  in  support  of  the  rule. 
First ;  the  power  to  setde  the  cause,  was  in  efiect  the  same 
as  that  to  enter  a  verdict  for  the  successful  party,  and  J(for- 
tin  V.  Surge  was  in  no  wise  distinguishable  fipm  this  case. 
It  was  the  duty  of  the  arbitrator  to  specify  the  amount,  for 
which,  the  verdict  was  to  be  entered ;  otherwise,  the  plaintiff 
might  issue  execution  for  the  10,0002.  for  which  it  already 
stood :  the  amount  found  due  on  the  issues  in  the  action, 
and  that  payable  on  account  of  the  matters  in  difference, 
therefore,  ought  to  have  been  separately  disposed  of.  Doe 
dem.  Madkins  v.  Homer  (d),  and  Ross  v.  Boards  {e)  were  both 
decided  in  accordance  with  the  principle  contended  for.  The 


(fl)  9  B.  &  C.  780. 
{b)  4  B.  &  Aid.  250. 
(c)  7  B.  &  C.  705. 


id)  3  Nev.  &  P.  344;  S  Adol. 
&  £1.  235. 
(e)  lb.  290. 
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award,  therefore,  was  not  final.  Secondly,  the  arbitrator 
had  exceeded  his  authority  in  awarding  a  gross  sum  in  re- 
spect of  the  annui^ ;  for,  supposing  a  person  to  have  taken 
a  house  at  a  fixed  rent,  an  arbitrator  could  not,  because  the 
rent  was  in  arrear,  order  him  to  purchase  the  house ;  nor 
ooald  he,  in  case  of  his  having  agreed  to  purchase  it,  and 
pay  for  it  by  instahnents,  order  him  to  pay  the  whole  pur- 
chase money  at  once.  Dunn  v.  Murray  was  no  authority 
here.  That  was  a  case,  where  a  person  having  been  dis- 
charged firom  his  employment,  sought  to  recover  the  amount 
of  his  salary,  which  was  payable  weekly,  up  to  the  end  of 
the  year,  but  commenced  his  action  before  the  year  had 
expired ;  the  arbitrator  awarded  payment  up  to  the  time 
of  the  commencement  of  the  suit,  and  the  Court  held  that 
the  award  was  a  bar  to  any  finilier  action.  The  authorities 
cited  in  support  of  the  rule,  upon  the  subject  of  the  bank- 
nq>t<7,  it  was  submitted,  were  conclusive. 


1840. 


Tayloe 

Shuttle- 
worth. 


TiNDAi^  C.  J. — I  am  of  opinion  that  the  objections  which 
have  been  made  to  the  validity  of  diis  award  are  satis&ctorily 
answered.     The  first  objection  is,  that  the  arbitrator  has 
awarded  a  gross  sum  on  account  of  the  action  and  all  matters 
in  difference,  without  determining  what  sum  is  due  in  re- 
elect of  eacL     I  agree  that  if  this  case  had  resembled  Mor" 
tin  V.  Surge  in  its  circumstances,  there  would  have  been 
some  groimd,  which  might  probably  have  been  deemed 
sufficient,  for  setting  aside  the  award;  but,  fix>m  the  peculiar 
circumstances  of  this  case,  the  terms  of  the  order  of  re- 
ference shewing,  in  fact,  that  no  possible  injury  can  arise 
to  die  defendant  firom  the  supposed  want  of  finality  in  the 
award,  I  think  that  the  finding  of  the  arbitrator  is  sufficiently 
dear  and  determinate.    The  action,  it  appears,  was  referred 
upon  the  terms,  that  a  verdict  should  be  entered  for  the 
idff,  with   10,000JL  nominal  damages,  subject  to  the 
trd  of  an  arbitrator.     The  order  of  reference  provides 
the  arbitrator  shall  setde  the  cause  and  all  matters  in 
rence ;  but  it  does  not  stiq>  there,  but  it  stipulates  that 
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a  sum  of  3500  JL  shall  be  paid  into  the  hands  of  the  arbitrator 
before  a  day  which  is  named,  and  in  case  that  sum  is  not 
paid  by  the  given  period,  judgment  is  to  be  signed  for  the 
amount  of  damages  in  the  declaration,  and  execution  is  to 
isfloe  for  26671,  together  with  costs  and  interest    The  ar- 
bitrator, in  the  award,  states  that  the  sum  of  3500  JL  was  duly 
paid  into  his  hands  by  the  day  appointed,  so  that  by  that 
payment,  the  only  mode  in  which  the  plaintiff  could  have 
availed  himself  of  the  verdic^t  for  10,000JL,  which  had  been 
entered  pro  forma,  is  entirely  taken  away  from  him.     He 
then  goes  on  to  say,  that  there  is  due  upon  the  subject 
matter  of  the  action,  and  of  the  several  matters  in  difference 
between  the  parties,  the  sum  of  6067/1,  and  it  is  one  of  the 
grounds  of  objection  that  he  has  awarded  this  gross  sum, 
and  that  he  has  not  separated  the  amount,  apportioning 
distinct  damages  to  each  of  the  matters.     So  &r  as  I  have 
gone,  it  appears  to  me,  on  the  fiice  of  the  award,  thai  it  is 
utterly  impossible  that  the  plaintiff  could  ever  have  availed 
himself  of  the  verdict,  which  had  been  entered  up   for 
10,000/.,  on  the  very  ground  which  appears  on  the  &ce  of 
the  award  itself    As  the  arbitrator  then  goes  on  to  appro- 
priate the  sum  of  3500Z^,  which  he  has  received,  in  part 
payment  of  the  amount  due,  and  directs  that  the  remainder 
2567^,  shall  be  paid  by  a  certain  day,  and  that  on  the  pay- 
ment of  that  sum  and  costs  to  the  plaintiff,  a  release  diall 
be  executed  by  him ;  I  want  to  know  whether  he  has  not, 
within  the  meaning  of  the  reference,  settled  the  cause  and 
all  matters  in  difference  between  the  parties  ?    The  arbi- 
trator has  followed  the  directions  which  were  given  to  him, 
and  I  think  that  the  award  is  final,  and  that  the  defendant 
is  perfectly  free  from  tiie  posrability  of  any  ftiture  daim 
against  him,  when  the  terms  of  the  award  are  obeyed  and 
completed.    The  second  objection  is,  that  the  arbitrator 
has  awarded  a  gross  sum  to  be  paid  as  the  value  of  the 
annuity,  and  that  he  was  not  authorized  in  doing  so ;  and  I 
agree,  that  if  the  party  had  brought  an  action  for  the  arrears 
of  an  annuity  which  were  due,  and  that  action  had  been 
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Purred,  the  arbitrator  would  have  had  no  right  or  power  to 
fix  the  valae  of  the  annuity,  and  to  throw  so  large  a  burden 
upon  the  defendant ;  but  that  is  not  the  case  here.  The 
original  agreement  was,  not  only  that  the  defendant  ahould 
pay  the  annuity,  but  that  he  should  give  security  for  its 
payment ;  the  non-payment  of  the  annuity,  and  the  omission 
to  provide  sudi  security  as  was  required,  are  the  two  breaches 
alleged  in  the  dedaiadon*  That  subject,  therefore,  being 
brought  before  the  arbitrator,  as  one  of  the  matters  in  dif- 
ference, and  it  being  expressly  stipulated  by  the  order  of 
reference,  that  the  parties  shall  do  whatever  the  arbitrator 
directs  upon  that  subject,  it  appears  to  me,  that  it  is  within 
the  power  given  him  to  find,  as  we  must  suppose  he  has 
found,  thatthere  was  no  sufficient  securify  in  the  possession 
or  power  of  the  defendant,  and  that  he  should  fix  what  was 
the  value  of  the  annuity,  and  that  it  should  be  paid  as 
matter  of  damage  to  the  plainti£  Then,  with  regard  to 
the  third  ground,  that  before  the  award  was  made,  the  de- 
fendant became  bankrupt,  and  that  that  bankruptcy  was  in 
point  of  law  a  revocation  of  the  reference,  I  think  that  such 
a  question  is  of  too  grave  a  character  by  ^  to  be  decided 
npcMi  motion*  In  the  first  place,  however,  it  is  by  no  means 
clear,  upon  the  affidavits,  that  the  defendant  did  become  a 
bankrupt ;  there  is  no  affidavit  made  of  the  &ct  of  tlie  bank« 
raptcy,  but  a  reference  only  to  certain  proceediogs,  not 
brou^t  before  u&  The  defendant  or  his  assignees  are 
asking  us,  upon  an  affidavit,  very  loose  in  its  terms,  to  set 
aside  the  whole  security  of  the  plaintiff,  but  the  plaintiff 
ought  to  have  an  opportunity,  if  he  thinks  proper,  to  discuss 
the  question  of  bankruptcy  before  a  jury,  and  r^se  the 
question,  as  matter  of  law,  in  a  more  grave  and  scdemn  way 
than  he  can  upon  affidavit 


1840. 


SosANamsT,  J. — ^I  entirely  concur  in  the  opinion  ex- 
ssed  by  the  Lord  Chief  Justice,  and  I  feel  it  unnecessary 
lay  more  than  a  few  words  upon  each  point.  The  first 
ection  is  grounded  upon  the  case  of  Mortin  v.  Surge, 
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but  I  think  the  present  case  is  wholly  distinguishable  firom 
that    A  verdict  was  there  taken  for  3000/L,  and  there  was  a 
reference  of  the  cause  and  all  matters  in  dispute,  the  ar- 
bitrator being  left  to  determine  what  should  be  done  between 
the  parties.     No  award  was  made  with  respect  to  the  verdict 
of  3000/L,  and  the  verdict,  therefore,  stood  unaffected  by  the 
award,  and  that  is  the  portion  of  the  case  which  is  adduced 
to  support  the  objectiou  here  made.      When   the   arbi- 
trator there  gave  a  sum  of  260JL  I2s.  6d.  to  the  plaintiff, 
however,  there  was  nothing  to  shew  in  respect  of  what  claim 
that  sum  was  awarded,  and  on  that  ground  the  award  was  set 
aside.   Now  the  doubt  which  there  existed  has  been  deared 
up  in  the  present  case,  because  it  is  awarded,  that  upon  all  the 
issues  joined,  the  plaintiff  is  entitled  to  a  verdict ;  and  it  is 
expressly  awarded,  that  a  laige  sum  of  money  on  account 
of  the  matters  in  the  pleadings,  and  also  on  account  of  the 
matters  in  difference,  shall  be  paid  by  the  defendant  to  the 
plaintiff.    It,  therefore,  appears  clearly  that  the  whole  of 
the  sum  to  be  paid  is  on  account,  not  only  of  that  which  is 
the  subject  of  the  action,  but  of  that  also  which  is  the 
subject  of  the    matters  in  difference,  and  that   reduces 
the  objection  to  this  point,  namely,  whether  it  was  neces- 
sary that  in  making  the  award,  the  arbitrator  should  separate 
and  distinguish  how  much  was  due  on  one  account,  and 
how  much  on  the  other?  It  is  true,  that  he  has  said  nothing 
with  regard  to  the  verdict  for  10,000iL,  standing  or  being 
reduced,  but  it  is  quite  dear  that  after  the  award,  the 
plaintiff  cannot  avail  himself  of  that  verdict  There  may  be 
some  cause  of  delay  to  the  plaintiff  in  getdnghis  costs,  but  it  is 
not  the  plaintiff  who  is  here  complaining ;  and  the  whole  sum 
awarded  may  be  recovered  by  the  ordinary  proceedings 
under  an  award.     As  to  the  next  question,  I  can  entertain 
no  doubt,  when  we  see  that  by  the  submission,  the  cause 
and  all  matters  in  di^erence  are  to  be  settled,  and  the  ar- 
bitrator is  to  have  the  power  to  direct  what  shall  be  done 
by  the  parties,  that  the  proper  course  has  been  taken  in 
directing  that  a  sum  of  money  shall  be  paid  on  account  of  the 
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annuitj,  that  the  annuity  shall  be  put  an  end  to,  and  that  a 
release  shall  be  given  to  the  grantor.  As  to  the  question  of 
bankruptcy,  it  does  not  sufficiently  appear  whether  or  not, 
in  reality,  an  act  of  bankruptcy  has  been  committed,  and  we 
are  not  to  deprive  those  who  choose  to  contest  it  of  the  power 
to  do  so.  Besides,  we  have  no  authority  cited  to  shew  that 
the  party  is  entitled  to  revoke  a  submission  to  arbitration, 
in  consequence  of  his  having  committed  an  act  of  bank- 
ruptcy. The  language  of  Lord  Tenterdefh  ^^  Marsh  v. 
Wood,  leaves  that  question  altc^ther  doubtful  This, 
therefore,  is  not  an  application  which  we  ought  to  decide  in 
a  sommary  way. 


1840. 


Taylor 
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Ebskine,  J. — I  also  agree,  for  the  reasons  which  have  been 
given,  that  Martin  v.  Burge  is  materially  different  from  this 
case.  The  argument  of  the  defendant  is,  that  he  is  injured, 
because  the  arbitrator  has  not  in  any  way  modified  the 
yerdict  which  was  taken  at  the  trial  If  it  had  appeared 
to  the  Court  that  the  plaintiff  could  enter  up  judgment  for 
the  full  amount  of  that  verdict,  and  under  that  obtain 
a  better  security  for  the  amount  awarded  than  he  can 
get  under  the  award,  that  would  be  a  grievance,  of  which 
the  defendant  would  have  a  right  to  complain;  but  I 
do  not  think  that  such  can  be  the  consequence  of  the  ar- 
bitrator not  having  made  any  more  specific  award  with 
r^ard  to  the  verdict  The  verdict  is  not  to  stand  as  a 
flecuiity  for  the  sum  awarded,  but  only  for  such  a  sum  as  the 
arbitrator  may  find  to  be  the  damage  recoverable  in  the 
action.  If  there  was  no  sum  recoverable  in  the  action 
for  damages,  the  verdict  would  not  stand  as  a  security  for 
any  part  of  the  sum  that  he  has  awarded  The  plaintifi^, 
perhaps,  might  complain  that  he  had  not  the  benefit  of  that 
verdict  as  a  security  for  damages ;  but  surely  the  defendant 
no  reason  for  coming  to  the  Court,  and  saying  that  he 
ot  subject  to  have  a  verdict  entered  up  for  that  amount, 
reby  a  better  remedy  would  be  given  to  the  plaintiff 
he    at  present  has   under  the  award      As  to  the 
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award  of  a  gross  amount  in  respect  oi  the  value  of  an 
annuity,  the  defendant  having  failed  in  his  part  of  the 
agreement,  by  which  he  was  to  give  security  for  the  an- 
nuity, I  think  that  the  arbitrator  has  done  right  in  making 
him  pay  that  money,  which  he  has  been  found  incapable 
of  securing.  The  last  objection  with  which  the  Court 
is  called  upon  to  deal,  is,  that  the  defendant  was  a 
bankrupt  before  the  award  was  made.  I  agree  with  the 
rest  of  the  Court,  that  the  fact  of  the  bankruptcy  is  not 
made  out  on  the  affidavits ;  but  I  think  that,  even  if  it  was 
made  out,  it  would  be  no  answer  to  the  award,  because, 
according  to  the  case  of  Marsh  v.  Woody  though  the  bank- 
ruptcy might  be  held  to  be  a  revocation,  if  the  party  had  the 
power  to  revoke,  yet,  where  he  has  not  that  power,  it  will 
not  operate  in  that  way.  In  this  case  neither  party  had 
the  power  of  revocation,  and  the  bankruptcy  of  one  will  not 
produce  that  effect.  If  the  assignees  had  been  chosen,  and 
the  reference  had  been  still  pending,  it  would  have  been 
proper  that  they  should  have  been  called  before  the 
arbitrator,  in  the  place  of  the  bankrupt ;  but  all  had  been 
completed,  with  the  exception  of  the  making  of  the  award. 
It  appears  to  me,  therefore,  that  the  arbitrator  had  a  right 
to  proceed  with  and  make  the  award,  without  reference  to 
any  notice  of  a  docket  being  struck.  The  question  of  the 
docket  itself  might,  at  the  time,  have  been  open  to  suspicion, 
and  upon  such  a  suggestion,  the  arbitrator  had  no  right  to 
suspend  his  award.  I  do  not  think,  however,  that  the  act 
of  bankruptcy  is  made  out,  or  if  it  was  made  out,  that  it 
would  operate  as  a  revocation  of  the  authority  of  the 
arbitrator. 


Maule,  J. — I  also  think  that  this  rule  ought  to  be 
charged.     The  arbitrator  having  awarded  a  certain  sum  to 
be  due  in  respect  of  the  damages  in  the  action,  as  well  as 
the  other  matters  in  difference,  without  distinction,   the 
effect  of  that  is,  that  the  plaintiff  cannot  take  any  benefit  oi 
a  judgment  upon  the  verdict,  which  has  been  entered,  in 
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order  to  enforce  that  verdict     There  is  no  detriment  in 
this,  however,  to  the  defendant    The  plaintiflFmight,  indeed, 
have  complained,  that  the  arbitrator  had  not  given  him  such 
benefit  of  the  verdict  as  he  was  entitled  to,  in  addition  to 
the  benefit  to  be  obtained  under  the  award ;  but,  if  it  is  an 
evil,  it  operates  against  the  plaintiff;  and  the  defendant 
cannot,  therefore,  on  that  groimd,  make  any  objection  to 
the  award.     Upon  the  next  point,  I  think  the  arbitrator 
had  the  power  to  award  a  gross  sum  in  respect  of  the 
annuity.     The  declaration  alleges  a  contract  to  grant  an 
annuity,  to  be  secured  in  a  certain  way.     The  contract  is 
broken,  and  I  think  that  it  is  competent  for  the  parties  to 
agree  that  the  arbitrator  should  put  the  grantee  in  the  same 
situation  as  that  in  which  he  would  have  been  if  the  de- 
fendant had  abided  by  his  original  agreement     I  think  that 
it  is  perfectly  clear,  that  under  this  rule  of  reference  the 
arbitrator  had  power  to  award  what  he  should  think  fit  and 
proper,  and  it  is  a  salutary  authority  which  is  given  to  him, 
as  it  puts  an  end  to  all  future  litigation.    Then,  with  respect 
to  the  bankruptcy,  it  is  suggested  that  it  is  a  revocation  of 
the  submission  to  reference.     I  think  that  the  arguments 
have  a  tendency  of  an  opposite  character,  and  I  caimot  see 
how  the  &ct  of  a  person  becoming  bankrupt,  afi^r  he  has 
entered  into  a  contract,  can  put  an  end  to,  or  disturb  the 
pecuniary  interests  of  other  parties  to  that  contract.     At  all 
events  it  does  not  constitute  a  good  ground  for  setting  aside 
the  award,  and  if  the  objection  be  well  founded  the  de- 
fendant may  contest  the  matter  in  another  way. 
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Rule  discharged,  with  costs. 
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^®4^'  Floweb  v.  Adams. 

w?bM*l»ra°'  -"^^^  applied  for  a  rule  to  shew  cause,  why  the  verdict 

present  at  the  in  this  case,  in  &YOur  of  the  plaintiff  should  not  be  set 

on  a  writ  of  aside,  and  a  new  trial  had,  or  why  the  damages  should  not 

Jlin^uSe^"*  be  reduced  to  the  sum  of  9i  10*.     It  was  an  action  for 

Btatementof  work  and  labouT,  and  had  been  tried  on  a  writ  of  trial 

what  occurred  . 

at  the  trial  from  before  the  Recorder  of  Wella     A  copy  of  the  learned 
moving  to  set^  Recorder's  notes  had  not  been  obtained,  but  Bere^  having 

dicl**without"     ^^'^  *^  ^^  ^^  ^^  prepared  to  state  what  had  occurred 
the  production    on  that  occasion. 

of  the  notes 
taken  by  the 

JJl^  °*^  Patteson,  J.  — As  you  were  at  the  trial,  I  will  take  a 

statement  of  the  &cts  from  you,  without  the  production  of 
the  Recorder's  notes,  on  applying  for  the  rule  nisi. 

The  rule  was  afterwards  granted. 


Doe  d.  Earl  Somebs  v.  Roe. 

Special  service  mUeLLY  moved  for  judgment  against  the  casual  ejector. 
where  v^eL  ^^^  property  sought  to  be  recovered,  consisted  of  a  Baptist 
ttonofachapel  chapel  with   a  school-room  attached.      A  service  of  the 

IS  sought  to  be  '^       ^ 

recovered.         declaration  had  been  effected  on  the  person  who  was  in 
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the  occupation  of  the  school-room,  and  also  on  the  person  1840. 

who  paid  the  rates  and  outgoings  of  the  chapel.     It  was  n^rdTBA 

believed  that  there  was  no  fixed  minister  appointed  to  do  Somees. 

duty  at  the  chapel.  r^e. 

LiTTLEDALE,  J. — You  may  take  a  rule  nisi,  which  must 
be  served  on  the  two  persons  you  have  mentioned,  and  a 
copy  of  it  must  be  put  up  on  the  door  of  the  chapeL 

Rule  nisi  granted. 


Ex  parte  Twtnam. 

r  •  LEE  applied  to  have  an  articled  clerk  examined  forth-  The  Court  will, 
witL    His  five  years'  clerkship  would  expire  on  the   11th  circumstancet, 
of  April,  which  would  be  a  few  days  before  the  commence-  Jded  cleA" 
ment  of  Easter  Term.     He  would  then  be  able  to  mve  propowa  to 

practise  abroBd 

notice  to  be  admitted  in  Trinity  Term.  He  intended  to  only,  allow  him 
proceed  firom  this  country  to  practise  in  New  Brunswick,  before^STex- 
and  not  in  any  part  of  the  United  Kingdom.  If  he  was  jj^d^**^^" 
not  admitted  until  Trinity  Term,  that  would  be  after  aU 
the  ships,  which  are  usually  in  the  habit  of  sailing  for  New 
Bronswick,  had  departed.  He  would,  therefore,  be  com- 
pelled either  to  go  round  by  New  York,  or  arrive  at  New 
Brunswick  in  the  winter.  Under  these  special  circumstances 
it  was  hoped  that  the  Court  would  allow  his  examination 
to  take  pkce  immediately,  so  that  he  might  be  admitted  in 
Easter  Term.  Lee  cited  Ex  parte  Htdme  (a),  where  the 
admission  of  an  attorney  was  allowed  without  a  Term's 
notice,  under  particular  circumstances,  for  the  purpose  of 
practising  in  New  South  Wales.  In  the  case  of  In  re 
ncock  (i),  a  similar  application  was  allowed,  to  enable 
party  to  go  to  India  for  tlic  purpose  of  practising.    The 

(a)  Ante,  vol.  4,  p.  88.  {b)  4  Ad.  &  Ell.  779- 
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case  oi  Ex  parte  Cooper  (a)^  was  an  authority  to  shew  that 
the  Court  would,  under  particular  circumstances,  relax  the 
strict  rules  of  practice  on  this  subject  A  notice  of  the 
applicant's  intention  to  make  this  application  had  been 
served  on  the  secretary  of  the  Incorporated  Law  Society. 

LiTTLEDALS,  J. — Let  him  be  examined  immediately. 


Application  granted  (6). 


(a)  Ante,  vol.  5,  p.  703. 

(Jb)  This  application  was  made  in  Michaelmas  Term. 


A  rule  to  ex- 
amine wit- 
nesses abroad, 
under  1  Wm. 

will  be  granted, 
if  tbe  names  of 
some  of  the 
witnesses,  pro- 
posed to  be 
examined,  are 
m,entioned  m 
the  affidavits, 
although  the 
names  of  others 
arc  not. 


Beresfobb  v.  Easthope. 

J:^AGET  mavedy  on  behalf  of  the  plaintiff,  for  a  com- 
mission under  the  1  Wm.  4,  c  22,  s.  4,  to  examine  witnesses 
in  Ireland  on  interrogatories.  It  was  an  action  of  libel^  and 
the  affidavit  on  which  the  appUcation  was  founded,  stated 
the  names  of  several  of  the  witnesses,  whose  attendance 
would  be  required,  and  mentioned  several  other  witnesses 
whose  names  were  not  given. 

/.  fF,  Smith  shewed  cause,  in  the  first  instance,  and  con- 
tended, that  the  affidavit  supporting  the  application  was 
insufficient,  as  it  did  not  state  the  names  of  all  the  witnesses, 
who,  it  was  proposed,  should  be  examuied.  He  cited  the 
case  of  Gunter  v.  McKear  (a),  where  it  was  held  that  upon 
an  application  for  the  issuing  a  commission  to  examine  wit- 
nesses abroad,  under  the  1  Wm.  4,  c.  22,  s.  4,  the  names  of 
the  witnesses  ought  to  be  given  in  the  affidavits,  or  at  least 
some  certain  description  of  them.  Here,  there  was  no  certain 
description  given  of  those  witnesses  who  were  not  named. 
liOrd  AbingeTy  in  that  case,  said,  ^^  the  act  authorizes  us  to 


{\i)  Ante,  vol.  4.  p.  722. 


r. 
Easthope. 
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iaBue  a  commission  to  examine  witnesses.     I  am  not  aware        1840. 
of  any  instance  of  such  an  application  without  specifying     beeesford 
the  names,  and  I  think  the  objection  taken  is  a  good  one. 
Not  only  are  the  names  omitted,  but  no  address  or  any  de^ 
scription  \s  given.     This  has  the  appearance  of  being  a 
speculative  motion." 

Paget,  in  support  of  the  rule,  contended,  that  the  present 
case  was  distinguishable  from  that  cited.  There,  no  name 
or  description  was  given  of  any  of  the  witnesses  proposed 
to  be  examined,  and  consequently  there  was  nothing  to 
shew  that  the  application  was  made  bona  fide.  It  had  the 
appearance  of  being  merely  speculative.  Here,  however, 
the  names  of  several  witnesses  were  given.  The  idea  of  its 
not  being  a  bona  fide  appUcation  was,  therefore,  completely 
rebutted.  In  Dimond  v.  Fallance  (a),  it  was  held,  that  in 
an  application  to  examine  witnesses  abroad,  by  a  commission 
under  1  Wm.  4,  c.  22,  s.  4,  the  Court  will  allow  the  com- 
mission to  go  for  the  examination  of  witnesses  not  named 
in  the  affidavit,  if  the  names  of  certain  witnesses  are  given. 
It  might  be  impossible  for  a  party  to  give  the  names  of  all 
the  witnesses  whom  he  would  examine,  as,  witnesses  of 
whom  he  had  no  kind  of  knowledge  at  present  might  ap- 
pear in  the  course  of  the  investigation. 

Patteson,  J. — The  case  of  Dimond  v.  Fallance  is  a 
direct  authority  in  support  of  the  present  application.  You 
may,  therefore,  have  the  rule  absolute  to  examine  the  wit- 
nesses named,  and  others. 

Rule  absolute  accordingly. 

(a)  Ante,  vol.  7,  p.  590. 
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Spence  V,  Babker. 
Whan  the  time  'fj  BALL  moved  for  a  distriniras,  in  order  to  compel  an 

for  appearance  , 

to  a  writ  of       appearaace.     The  affidavit  on  which  be  applied,  stated  that 

summons  is  oat   xi_     ^«        /»  i_   j         •     j         t?  -j  j  i_ 

on  Friday,  a  ^^  ^^^^  ^<^^  appearance  had  expired  on  l^nday,  and  a  search 
"dbtri  ^^^  ^  ascertain  whether  the  defendant  had  appeared  was  made 
ma?  be  made     on  Satmdav.     No  appearance  had  then  been  entered.     The 

on  Monday,  on  •  i      i  i  j  -^j-      j 

an  affidavit,  question  was,  whether,  as  the  motion  was  made  on  Monday, 
Satorday,  ^^  ^^  sufficiendj  sbcwn  that  the  defendant  had  not  i^ 

statinp,  that  on  peared? 
that  day  no         ^ 
appearance  had 

by  the  defen-  Patteson,  J. — ^I  think  that  is  Sufficient  to  entide  jou  to 
^^  the  writ 


Rule  granted. 


Shoredicke  v.  Gilbard  and  Another. 

On  a  motion  •/«•  SMITH  moved  for  the  costs  of  the  day,  on  two 

day,  for  not  de&ults  by  the  plaintiff  in  proceeding  to  trial.     It  was  pro- 

SSl^two*^  posed  that  the  payment  of  the  costs  of  these  two  de&ults 

(Afferent  occa-  should  be  made  a  condition  precedent  to  the  plaintiff  beimr 

sions  pursuant  ^  ^  ^  *  ® 

to  notice,  the     allowed  to  take  his  cause  down  to  trial 

Court  will  not 
make  the  pay- 

^te  a  rondU  LiTTLEDALE,  J. — I  Cannot  do  that  in  a  direct  application 
tion  precedent  of  this  kind.  You  may  compel  the  plaintiff  to  proceed.  If 
trying  his  he  requires  any  indulgence,  then  I  may  make  the  payment 

of  these  costs  a  condition  on  granting  it;  but  I  cannot  make 
it  a  direct  ground  of  application.  The  defendant  has  his 
remedy  by  attachment  The  rule  will  be  absolute  in  the 
first  instance,  for  paying  the  costs  of  the  day. 

Rule  accordingly. 
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Stockdale  v.  Hanbabd. 

M:^LATT  applied  for  a  rule,  tx>  compel  the  sheriff  to  return  where  a  sheriff 
the  writ  of  inquiry  in  this  case.     He  had  not  returned  it  m  ^^^due  ti^  a™ 
die  ordinary  course,  and  on  an  application  being  made  to  him  ?^"*  J?^  inquir?, 
to  return  it,  he  had  refused  to  do  so,  on  the  ground  that  he  compel  him  by 
had  received  notice  from  Messrs.  Parkes  and  Preston  not  to  ^ 
return  the  writ.     These  gendemen  were  attorneys,  but  it 
was  sworn  that  they  were  not  the  attorneys  for  the  defendant 
This  was  the  only  mode  to  which  the  plaintiff  could  resort 
for  the  purpose  of  compelling  the  sheriff  to  proceed. 

Cur.  adv.  vuU. 

Ltttledale,  J. — You  may  take  your  rule,  and  it  will  be 
absolute  in  the  first  instance. 

Rule  absolute. 


Arbistbong  v.  King. 

Jo  ALL  moved  for  a  rule  to  shew  cause,  why  the  declaration  where  a  fimi 

and  all  subsequent  proceedings  in  this  case  should  not  be  jlS^  OT*Ae"' 

set  aside  for  irregularity.     The  writ  had  been  issued  by  ^»ck  of  a  writ. 

Capes  and  Siuarty  who  described  themselves,  on  the  back  for  anoSer 

of  the  ^rit,  as  agente  for  another  person,  who  was  the  at-  '^^'^'^ 

lomev  for  the  plaintiff.     In  the  declaration,  Mr.  Ca/pes  was  pJamtiff^.  . 

'    /.       1        1  .     .  attorney,  it  is 

described  as  the  attorney  for  the  plaintiff.  no  objection, 

that  one  of  the 
firm  appears  in 

Patteson,  J. — There  is  nothing  to  prevent  the  agent,  ^tjje^^^I^^ 
who  sues  out  the  process,  from  being  the  attorney  mentioned 
***  the  declaration. 

Rule  refused. 
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Weight  v.  Lewis. 
Where  an  en-    CtREENWOOD  applied  for  leave  to  file  affidavits  nunc 

larged  rule  re-  ,  _,  i.       .  i  ,  /.    i 

quires  affidavits  pro  «tim&  Ine  application  was  made  on  the  partoi  the 
within  alimited  st^^nff*  ^  ^^  ^^  hecxx  obtained,  calling  OB  him  to  show 
time,  the  Court  eauge  why  a  Wilt  of  attachment  should  not  issue  lundnst 

will  not  allow  •'  ^  . 

themtobefiled  him  foT  not  making  a  proper  return  to  a  writ  of  recordari 

unless  it  18  fiuiss  loquelam.     The  rule  had  been  enlaa:ged  firom  the 

UiaTttie^notr'  P^^^^  Term,  and  in  the  enlarged  rule  was  contained  the 

filing  them  usual  requisition,  that  affidavits  to  be  used  on  shewinir 

arose  firom  ^  *^ 

inevitable  aod-  cause,  should  be  filed  a  week  before  Term.  The  agent 
in  tovm  was  not  aware  that  the  rule  contained  such  a 
direction  until  Friday  the  3rd  of  January.  It  was  then  too 
late  to  send  to  the  country  for  affidavits,  so  as  to  comply  with 
the  directions  in  the  rule.  Under  these  circumstances, 
it  was  hoped  that  the  Court  would  allow  the  affidavits  in 
answer  to  the  rule  to  be  filed  nunc  pro  tunc  By  a  rule 
of  this  Court  in  M.  T.,  36  Geo.  3,  it  was  ordered,  that 
where  a  specific  time  is  limited,  in  any  rule  before  which 
any  affidavit  is  required  to  be  filed,  no  affidavit  filed  after 
that  time  can  be  made  use  of  in  the  Court  or  before  a 
Master,  unless  it  appears  to  the  satisfaction  of  the  Court, 
that  the  filing  of  such  affidavits  within  the  time  limited, 
was  prevented  by  inevitable  accident  This  rule  had,  how- 
ever, on  some  occasions  been  relaxed.  In  Hoar  v.  HiU  (a), 
affidavits  under  similar  circumstances  were  allowed  to  be 
read,  although  they  had  only  been  filed  the  day  before 
Term.  In  Harding  v.  Austen  (6),  affidavits  were  allowed 
to  be  used,  although  not  filed  within  the  time  specified  by 
the  enlarged  rule. 

Patteson,  J. — The  case  of  Turner  v.   Vnwin  (c),  was 
subsequent  to  those  cases,  and  I  consider  myself  bound  by 

(a)  1  Chit.  Rep.,  27.  (c)  Ante,  vol.  4,  p.  16. 

(6)  8  Moore,  523. 
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it    That  was  a  decision  of  the  fiiU  Court ;  and  the  Court        1840. 
there  laid  it  down>  that  they  were  determined  to  abide  by 
the  strict  dbections  of  the  rule  of  M.  T.,  36  Geo.  3.     Not- 
withstanding your  client  may  suffer  in  this  particular  case, 
I  think  I  am  doing  much  better  by  adhering  strictly  to  the 

rule. 

Application  refused. 


AsHTON  V.  Johnstone. 

%ArCHBOLD  moved  for  judgment  as  in  a  case  of  a  non-  where  apUun. 
suit  after  a  peremptory  undertaking,  and  therefore  absolute  ^re™tory"  * 
in  the  first  instance.  The  plaintiff  had  given  a  peremptory  undertaking 
undertaking  to  try  at  the  first  sittings  in  the  present  ticular  sittings 
Term.  Those  sittings  had  now  passed ;  and  no  notice  of  ^e  has  flowed 
trial  had  been  given,  or  the  cause  put  down.  It  was  im-  ^^^^Xut 
possible,  therefore,  now  for  the  pliuntiff  to  fiilfil  his  under-  giving-  notice 

, .  '^  of  tnal,judg- 

taung.  ment  abflolute 

may  be  ohtun- 
ed  in  the  same 

Patteson,  J. — I  do  not  see  any  objection  to  granting  '^®™- 
the  rule. 

Rule  granted. 

Storey  t?.  Gabrt. 

JUARTIN  moved  for  an  attachment  against  the  defendant  After  the  lapse 

for  the  non-performance  of  an  award.     The  award  had  been  from^^^*" 

made  four  years  previous  to  the  application,  and  required  ^J^^^JJJ 

the  delivery  of  certain  bills  of  exchange  to  the  person  in  Court  will  not 

,  grant  an  at- 

''•^ose  fitvour  the  award  was  made.     No  affidavit  was  pro-  tachment  for 
•xA  accoimting  for  the  delay  in  the  application.     The  fo^^c^JJith- 
BStion  was,  whether,  in  the  absence  of  such  an  affidavit,  <*'**,■?  affidaint 

'  explainmg  the 

1  after  such  a  lapse  of  time,  the   (.^ourt  would  grant  an  delay, 
ichment  ? 
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Patteson,  J. — I  think  that  where  a  par^  has  delayed 
so  long  in  applying  for  an  attachment^  an  affidavit  ought  to 
be  produced,  giving  some  explanation  of  the  delay. 


Rule  refused. 


Where  a  war- 
rant of  attorney 
18  given  as  a 
security  to  a 
person  giving  a 
gnarantee,  in 
order  to  enter 
up  Judgment,  it 
u  not  necessary 
to  swear  that 
any  sam  is 
owing  upon  it, 
if  it  is  sworn 
that  the  guar- 
antee is  still  in 
force. 


Pickering  v.  Carnell. 

J\.NOfVLES  applied  for  leave  to  enter  up  judgment  on 
an  old  warrant  of  attorney  more  than  a  year  old.  The 
warrant  had  been  given  to  the  plaintiff,  who  had  given  a 
guarantee  for  the  defendant.  The  affidavits  stated  that 
the  guarantee  "  still  remains  in  force  and  effect."  It  was 
not,  however,  stated,  what  amount  was  due  in  respect  of  the 
guarantee,  nor,  indeed,  could  it  be  stated,  that  anything 
was  due.  This,  it  was  submitted,  was  no  objection,  as,  of 
course,  the  plaintiff  could  only  issue  execution  for  such  sum 
as  he  should  be  compelled  to  pay  for  the  defendant  In 
Htdke  V.  Pickering  (a),  it  was  decided,  that  judgment 
cannot  be  entered  up  on  a  warrant  of  attorney  more  than 
twenty  years  old,  without  an  affidavit  stating  &ct8,  which 
rebut  the  presumption  of  payment  There,  the  objection 
was  on  the  ground  of  the  lapse  of  time  which  had  taken 
place  since  the  warrant  was  given,  as  it  afforded  a  pre- 
sumption that  the  claim  had  been  satisfied.  But  here, 
no  such  presumption  could  exist,  because  it  was  stated  that 
the  guarantee  was  still  in  force. 


Patteson,  J. — It  might  be,  that  the  guarantee  had  been 
given  for  continuing  delays,  but  which  had  ceased.  The  al- 
l^ation,  however,  that  the  guarantee  is  still  in  force  rebuts 
that  suggestion. 

Rule  granted. 


(a)  9  B.  &  C.  556 ;  4  Dowl.  &  Ryl.  6. 
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Doe  d.  Frost  v.  Roe. 

JBlEMPSON  moved  for   judgment   against   the   casual  Service  on  the 
ejector.     The  affidavit  stated  the  service  to  have  been  on  bed.ridden 
the  premises,  on  the  daughter  of  the  tenant  in  possession,  ^^^^^^-^ 
who  was  a  female.     The  daughter  had  stated  her  mother  sufficient  for  a 

^  rule  nisi  affaiDst 

to  be  bed-ridden,  and  that  she  had  delivered  the  declaration  the  casnai 
to  her  mother.     The  affidavit  went  on  to  state  that  the  ^ 
deponent  believed  the  statement  of  the  daughter  to  be  true. 

Patteson,  J. — I  think  that  \&  a  sufficient  service  to  entitle 
jou  to  a  rule  nisL 

Rule  nisi  granted. 


Regina  9.  Williams. 

%mERVIS  moved  for  a  certiorari,  and  a  rule  to  shew  cause  service  of  a 
why  the  defendant  should  not  be  bailed  before  a  mafinstrate  ™lf. """  ^? 

■^  ^^  bamng  a  de- 

in  the  country  out  of  confinement,  on  a  charge  of  man-  fendant  on  a 

11  1  /•    1  /-I       charge  of  mtn- 

slaoghter,  pursuant  to  the  warrant  of  the  coroner  of  the  slauf^ter  may 
county  of  Anglesea.  The  charge  was  the  supposed  causing  the^oroner^" 
the  death  of  a  married  woman.     Some  difficulty  would  only,  when  no 

'' ,  next  of  kin  to 

arise  as  to  the  persons  who  ought  to  be  served  with  the  the  deceased 
rule.     The  husband  of  the  deceased  had  deserted  her  for  can  be  dis- 
many  years,  and  her  children  were  mere  infants.     The  usual  ^'^'^"^ 
course  was  to  serve  the  next  of  kin  of  the  deceased  party. 
No  such  person  as  the  latter  was  in  existence  to  be  served. 
On  this  state  of  &cts,  the  only  person  who  could  be  served 
was  the  coroner. 

Patteson,  J. — I  think  that  is  the  only  person  whom  you 
I  serve,  and  that  will^  under  the  special  circumstances  of 
s  case,  be  sufficient 

Rule  accordingly. 
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Regina  V.  The  Corporation  of  Pembroke. 

Where  an  elec-  ^^  WILLIAMS  moved  for  a  rule  absolute,  in  the  first 
M  a  mavOT^  instance,  kir  a  mandamus  to  the  corporation  of  Pembroke^ 
a  yev  imme-  commanding  it  to  proceed  to  the  election  of  a  majcnr.  By 
ceeding  that  the  9  Anne,  c.  20,  8.  8,  it  was  provided,  that  a  mayor,  as 
hehaf  serred  ^^  ^  certain  Other  corporate  officers,  should  not  be  allowed 
^^hich^?*  ^  ^  '^  elected  for  two  yean  suocessiyely.  At  the  last  election 
Anne,  c  20,  for  corporate  officers  in  the  borough  oi  Pembroke,  the  same 
quently  Toid ;  person  wss  elected  as  mayor,  vmo  had  served  m  the  imme- 
grant  a"nMuida.  ^^^ty  p^vious  year.  Shortly  after  the  election,  he  resigned 
moB  toproceed  Jug  office,  pursuant  to  the  powers  given  in  such  cases  by  the 
election,  pur-  6  &  7  WnL  4,  c.  104,  8.  8,  by  which  it  was  provided,  "  that 
4,  and  1  Vict,  cveiy  person  elected  into  any  corporate  office  in  any  of  the 
c  78, 8.  26.      gjjj  boroughs  may  at  any  time  resign  such  office  on  payment 

of  the  fine,  which  he  would  have  been  liable  to  pay  for  non- 
acceptance  of  the  same  office."  A  difficulty  then  arose  on  the 
Municipal  Corporation  Reform  Act,  5  &  6  Wm.  4,  c.  76^  as, 
it  provided  for  filling  up  vacancies  in  the  council,  (section  27), 
but  not  in  the  mayoralty.  It  was,  therefore,  necessary  to  have 
recourse  to  the  provisions  of  the  7  Wm.  4  and  I  Vict  c  78, 
8. 26,  which  was  in  these  terms,  ^^  that  after  the  passing  of  this 
act,  all  the  powers,  authorities,  and  jurisdictions  by  an  tict 
of  the  eleventh  year  of  the  reign  of  King  George  the  First, 
intituled  an  Act  for  preventing  the  inconveniences  arising 
from  want  of  elections  of  mayors  or  other  chief  magistrates 
of  boroughs  or  corporations  being  made  upon  the  days  ap- 
pointed by  charter  or  usage  for  that  purpose^  and  directing 
in  what  manner  such  elections  should  be  afterwards  made, 
given  to  his  Majesty's  Court  of  Eong's  Bench  in  cases  where 
no  election  shall  be  made  of  the  mayor,  bailiff  or  bailifl^  or 
other  chief  officer  or  officers  of  cities,  boroughs,  or  towns 
corporate,  upon  the  day  or  within  the  time  appointed  bv 
charter  or  usage  for  that  purpose,  and  that  no  election  is 
made  pursuant  to  the  directions  in  that  act  prescribed,  or 
such  election  afterwards  made  shall  become  void  as  in  that 


Pbiibhokb. 
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act  mentioned,  shall,  and  the  same  are  hereby  extended  to  1840. 
all  cases  in  which  no  election  shall  be  made  of  any  mayor,  r^^JJJT^ 
alderman,  councillor,  or  other  corporate  officer,  or  other  _  _»• 
person,  to  any  coiporate  office  on  the  day  within  the  time  _tion  of 
appointed  £>r  any  such  election  under  the  provisi(Hi8  of  the 
said  act  of  the  fifth  and  sixth  years  of  the  reign  of  his 
present  Majesty  for  regulating  corporations^  or  of  this  act ; 
and  the  said  Court  of  King's  Bench  is  hereby  empowered 
in  all  such  cases  to  award  a  mandamus,  and  to  cause  such 
proceedings  to  be  had  thereupon,  and  to  make  such  orders, 
and  to  do  all  other  acts,  matters,  and  things  in  respect 
thereof  as  fiilly  and  effectually  as  the  said  Court  is  now  by 
law  authorized  in  any  other  cases  of  mandamus  for  the 
election  of  any  officers  of  corporations,  and  the  election  to 
be  held  under  such  mandamus,  shall  be  held,  and  the  pro- 
ceedings thereon  conducted  within  the  borough  in  the  same 
manner,  and  under  the  like  regulations  and  provisions  as 
are  in  the  said  act  of  his  Majesty  King  George  the  first, 
enacted  and  provided."  Pursuant  to  the  provisions  of  this 
section,  the  present  application  was  made  for  a  mandamus, 
to  compel  the  corporation  to  proceed  to  a  new  election. 

Patteson,  J.— The  7  Wm.  4  and  1  Vict,  c  78,  s.  26, 
seems  expressly  to  exclude  this  case.  For,  it  recites  the 
poweis  of  11  Geo.  1,  and  then  enacts  that  only  a  part  of 
those  powers  shall  be  applicable  to  the  boroughs  created 
under  the  5  &  6  Wm.  4,  c.  76. 

V.  WilUams  submitted,  that  the  election  of  the  mayor  in 
question  might  be  considered  as  not  an  election  at  aU,  as 
the  9  Anne,  c  20,  s.  8,  rendered  illegal  an  election  of  the 
same  mayor  in  two  immediately  succeeding  years.  He  cited 
Rex  V.  The  Mayor  of  Cambridge  (a).  There,  a  mandamus 
's  granted,  directed  to  the  corporation  of  Cambridge, 
amanding  it  to  proceed  to  the  election  of  a  mayor,  it 

(a)  4  Burr.  2008. 
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^^,^^  had  been  placed  in  it  by  a  merely  colourable  and  void 
election.     The  present  must  be  considered  as  a  void  election 


The  Corpora- 


tion of  of  the  mayor.  Being  a  void  election,  it  was  no  election, 
and,  therefore,  a  mayor  had  not  been  elected  '^  on  the  day 
or  within  the  time  appointed  for  such  election,  under  the 
provisions  of  the  said  act  of  the  fifth  and  sixth  years  of  the 
reign  of  his  present  Majesty,  for  r^ilating  corporations." 

Patteson,  J. — This  must  be  considered  as  no  election 
at  aU ;  for  otherwise,  I  have  no  jurisdiction  in  the  case. 
Supposing  it  was  a  valid  election,  and  then  the  mayor  had 
resigned,  neither  the  statute  of  11  Geo.  1,  nor  the  7  Wm.  4 
and  1  Vict  appUes.  What  is  meant  by  the  office  becoming 
"  void"  under  the  11  Geo.  1,  c.  4,  s.  2,  is,  where  it  is  neces- 
sary that  the  election  should  take  place  on  a  particular  day, 
and  that  day  \b  allowed  to  pass  without  any  election ;  or 
where  certain  acts  are  required  to  be  done,  immediately 
after  the  election,  which  are  omitted  to  be  done.  But  in 
this  case,  there  was  an  incapacity  in  the  first  instance,  and^ 
therefore,  no  election  at  aU  took  place.  Consequently,  a 
mandamus  may  issue  absolute  in  the  first  instance.  It  must 
be  directed  to  the  mayor  and  burgesses,  although  there  is 
no  mayor,  as  that  is  their  corporate  title. 

Rule  absolute  accordingly. 


Ex  PARTE  GrIMSTONE. 

Where  an  f^.  WILLIAMS  applied  on  behalf  of  an  articled  derk, 

in  coiuequenoe  that  he  should  be  aUowed  to  go  again  before  the  examiners, 
neMafSTtime  ^^^^^^g^  t®  ^^  b^d  once  examined,  and  his  certificate 

of  hisexunma-  reftised.     It  was  sworn,  that  he  had  been  rejected  on  ac- 
tion, has  been  ''     , 

unable  to  obtain  count  of  his  not  being  able  to  answer  the  questions  put  to 
the  Courtwili    ^"^  ^7  ^^^  examiners.     The  reason  of  this  inability  was 

allow  him  to  go 

again  before  the  examiners  without  the  usual  notices. 
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the   exiraordinaiy  state  of  illness  under  which   he    was        1840. 
labouring  at  the  time  when  he  presented  himself  for  ex-       ex  parte 
amination.     The  applicant  had  already  been  before  Mr.    GancGrroNE. 
Justice  Patteson  and  Mr.  Justice   Coleridge^  in  order  to 
obtain  permission  to  undergo  another  examination. 

Patteson,  J. — This  case  was  heard  before  my  brothers 
AUerson,  Grumey,  Coleridge^  and  myself,  at  Seijeants'  Inn, 
on  an  ^qypeal  from  the  examiners.  As  it  was  important  for 
the  applicant,  under  the  peculiar  circumstances  of  the  case, 
that  he  should  be  examined  before  Hilaty  Term,  we  re- 
commended the  examiners  so  to  re-examine  him,  without 
giving  fresh  notices.  The  examiners  reported  to  us,  that 
in  their  opinion,  they  could  not  do  so.  We  thought,  on  con- 
fflderadon,  that  they  were  right  The  party  was  told  of  this 
afterwards,  and  we  were  of  opmion,  that  we  could  only  give 
him  an  opportunity  to  be  examined  without  the  usual 
notices ;  as  we  were  clearly  of  opinion  that  where  a  person 
18  so  reftised  his  certificate  by  the  examiners,  he  must  give 
r^ular  freelh  notices.  But  under  the  peculiar  circum- 
stances of  this  party,  we  all  held  that  he  might  be  allowed 
to  be  examined  without  fresh  notices.  If  he  had  not  this 
permission  he  would  have  to  begin  de  novo.  The  rule  for 
this  purpose  must  be  drawn  up  on  hearing  counsel,  and  must 
state  under  what  circumstances,  this  interference  took  place, 
in  order  to  prevent  its  being  drawn  into  a  precedent 

Rule  accordingly. 


Doe  d.  Nash  v.  Roe. 

JVhITEHUBST  moved  for  judgment  against  the  casual  Serrice  ra  the 

^Ux,    The  affidavits  of  service  stated  that  the  party  had  premises,  al- 

e  to  the  premises  and  seen  the  wife.     As  soon  as  she  ofthe  declan^ 

^rtained  his  object,  she  instantly  ran  in  and  closed  the  ^^iterrsht*^ 

T.    The  deponent  then  went  to  the  door,  and  read  aloud  refosing  to  take 

'^  It,  IS  sufficient 

OL.  vm.  X  D.   p.   C.         for  H  rule  nisi. 
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1840.  the  notice  and  explained  it  He  afterwards  stuck  a  copy 
of  the  dedaration  and  notice  on  the  door,  TUsy  it  was 
submitted,  was  sufficient  for  a  rule  nisL 

Patteson,  J. — I  think  that  is  sufficient  for  a  rule  nisi, 
and  the  service  of  the  rule  must  be  in  the  same  manner,  if 
it  cannot  be  served  regularly. 

Rule  nisi  accordingly. 


Doe  d.  MooDT  v.  Roe. 
Service  on  the     W^HITEHURST  moved  for  judgment  against  the  casual 

nephew  of  the  ,  •»      o  o 

tenant  in  po8-  ejector.  The  service  had  been  effected  on  the  nephew, 
pra^sM  where  ^^  ^^  premises,  who  acted  as  servant  to  the  tenant  in 
t^^-  P««e«don.  The  nephew  informed  the  deponent  that  the 
Men,  ismiffi-  tenant  refiised  to  be  seen.  This  might  not  be  sufficient 
nisi.  service  to  entitle  the  party  to  a  rule  absolute  for  judgment 

against  the  casual  ejector;   but,  it  was  submitted,  to  be 

enough  for  a  rule  nisi. 

Patteson,  J. — I  think  it  is  enough  for  a  rule  nisi. 

Rule  nisi  accordingly. 


Hart  ©.  Proudfoot. 

a  demurrer  to  Cy«  JONES  moved  for  a  rule  to  shew  cause  why  the 

on  a  bill  of  ex-  demurrer  in  this  case  should  not  be  set  aside,  on  the  ground 

the^i^rwe  ^^  ^^  being  frivolous.     It  was  an  action  by  the  indorsee  of 

against  the  ac-  ^  biU  of  exchanire  airainst  the  acceptor.     To  the  declaration 

ceptor,  on  the  ^®             i          i    i                  ,    i.  , 

ground  of  itt  the  defendant  demurred,  and  the  ground  of  demurrer  staled 

whctteonfer  was,  that  it  did  not  appear  on  the  &ce  of  the  dedaration  to 

the  bill  was  ^hose  order  the  bill  had  been  drawn ;  in  the  declaration  it 

drawn,  will  not 

be  set  aside  as  ^as  merely  Stated  to  be  drawn  '*  to  order."    A  demurrer  on 

frivolous. 

such  a  ground  must  clearly  be  considered  as  fiivolous. 
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Patteson,  J. — I  cannot  say ,  that  it  is  a  frivolous  de- 
murrer. It  might  have  been  drawn  to  the  order  of  some 
other  person,  and  not  to  that  of  the  drawer.     It  miirht  «• 

have  been  drawn  "  pay  X.  or  my  order. 

C»  Jones* — The  bill  is  described  in  the  declaration  in  the 
fonn  in  which  it  was  drawn. 

Patteson,  J. — It  ought  to  have  been  described  according 
to  its  legal  effect  I  cannot  say  that  this  is  a  frivolous 
demurrer,  although  I  do  not  say  this  is  a  bad  declaration. 

Rule  refused* 


Reqina  v.  Jones. 

Adams,  Sent,  applied  for  a  rule,  to  shew  cause  why  the  ^^^1»ct«  *  role 

•  •1-111  11  **■•  '*®'*  ^^ 

certioran  m  this  case  should  not  be  quashed  quia  improvide  charged,  on  the 

emanavit,  and  a  procedendo  issue.     A  rule  to  the  same  ^^ve  title 
eflecthad  formerly  been  obtained  in  the  present  case,  but  <rfthe^^'it« 

•^      ^  .  flupportiiig  it, 

had  been  discharged,  in  consequence  of  a  defect  in  entitling  the  application 
the  affidavits.     The  application  was  now  renewed  on  the  newed  on  the 
same  materials,  and  the  question  was,  whether  the  Court  '■™®"*t®"^*- 
would  entertain  an  application  under  such  circumstances  ? 

Cur,  adv.  vuU. 

Pattbson,  J. — 1  have  consulted  the  other  judges,  and 

we  have  considered  whether  you  ought  to  be  allowed  to 

make  the  present  application^     We  are  of  opinion  that  the 

nile,  preventing  a  repetition   of  a  particular  application, 

ilies  to  cases  where  a  party  has  come  before  die  Court 

the  first  instance  with  imperfect  materials,  others  being 

existence  at  the  time,  and  not  to  cases  where  a  rule  has 

X  2 
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^^t^lj    been  dischaiged  merely  on  the  ground  of  the  defective  title 
Rboina       of  the  afiSdavits  in  support  of  the  application. 


Jones. 


Rule  nisi  granted  (a), 
(a)  See  Sherry  r.  Oke  and  Others,  ante,  vol.  3,  p.  349. 


Hodges  v.  Daly. 
Tbo  Court  will  f/ •  W.  SMITH  moved  to  quash  the  commission  which 
Mkue^nthe      had  been  obtained  on  behalf  of  the  plaintifF,  pursuant  to 

foTqlSSS^'a   ^  ^™-  ^»  ^  22*  ^  **  ^^'  *®  examination  of  witnesses 
oonmuarioii  to    abroad;  the  commission  had  been  drawn  up,  but  nothing 

neness  pur-      had  been  done  under  it     As  the  application  was  at  the 


4.0.  22.  s.  4,  instance  of  the  plaintiff  to  quash  a  commission  obtained  by 
where  the  oom-  liimgelfi  no  objection  could  be  uised  by  the  defendant;  the 
been  granted,    role  ought,  therefore^  it  was  submitted^  to  be  absolute  in  the 

and  the  appli-     ^ 

cation  is  niade,   uTSt  mstance. 

at  tho  instance 

of  the  plaintiff. 

Pattbson,  J. — The  rule  may  be  granted  in  that  form. 

Rule  absolute  in  the  first  instance. 


Doe  d.  DiMOND  V.  Rob. 

Itisaooljee.  PeACOCK  moved  for  judgment  against  the  casual 
tioe  at  £e  foot  ^J^<^^«  1^^  peculiarity  in  the  case  was,  that  the  notice  at 
of  a  decla-        the  foot  of  the  declaration  required  the  tenant  to  appear  in 

ration  in  cjecU  ,      ,  ** 

meot,  that  it      **  next  Hilaiyj"  without  mentioning  the  word  **  TemL** 

omiu  the  word 
"Term"  after 

^^Hil^l^."  Patteson,  J«— I  think  that  is  sufficient  ^ 

Rule  granted. 
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1840. 

Sewell  v.  Dale. 

JLNOWLES  moved  for  a  rule  to  shew  cause  why  the  If  a  defendant 

interiocutory  judgment,  signed  in  diis  case,  should  not  be  to^eadisl^ 

set  aside  for  irr^ularity.     It  was  an  action  of  debt     The  "if^'n"^.*'* 

declaration  c(mtained  three  counts ;  the  first  and  second,  quam  indebi. 

on  IhUs  of  exchange,  and  the  third,  for  goods  sold  and  declaration 

deHvered.     The  defendant  pleaded  nunquam  indebitatus  to  ^;^t"i^ii,3 

the  whole  declaration.     The  plaintiff  treated  this  plea  as  of  exchange, 

«8  well  as  for 

a  nulhty,  and  signed  judgment  as  for  want  of  a  plea.     It  ffoods  sold  and 

w»  «]mhted  that  the  plea,  so  fiur  83  related  to  the  bilb  of  p^^i.^ 

exchange,  was  a  bad  one,  since  the  pleading  rules  of  H.  T.,  ^lanSm  ^d 

4  Wm.  4  (a);  but  it  could  not  be  considered  as  a  nullity ;  sign  judgment 

for^it  was  good  as  to  the  count  for  goods  sold  and  delivered,  of  aplea. 
AH  that  the  plaintiff  could  have  a  right  to  do  was  to  sign 
judgment  in  respect  of  the  two  first  counts  in  the  de- 
claration.    The  judgment,  consequently,  was  irregular. 

Patteson,  J. — The  plea  in  this  case  is  a  mere  sham 
plea,  pleaded  in  order  to  provoke  a  demurrer.  If  the  de- 
fendant was  under  terms  to  plead  issuably,  I  cannot  grant 
the  rule ;  and  I  will  not  grant  a  rule  unless  it  is  sworn  that 
he  was  not  under  terms  of  pleading  issuably.  That  is  not 
done  in  the  present  case,  and,  therefore,  the  defendant  can 
hsfeno  rule. 

Rule  refused* 

(ay Ante,  vol.  9,  p.  323,  324. 


RiaiNo  V.  Dolphin. 

I  HIS  was  a  rule,  calling  on*  the  plaintiff,  and  Messrs.  Where  an  at- 
jhes  and  Ruing y  his  attorneys,  to  shew  cause,  why  the  ^ng  ^  be-^ 
rant  of  attorney,  given  in  this  case  by  the  defendant,  f  *ndMt*J^"on 

the  part  of  a 
itilTin  preparing  a  warrant  of  attorney  by  the  former  to  the  latter,  ha  attestation  to  the  in- 
is  not  sufficient  under  I  &  2  Vict  c.  1 10,  ss.  9  and  1 10. 
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should  not  be  delivered  up  to  be  cancelled ;  first,  on  the 
ground  that  no  attorney  had  been  present  on  behalf  of 
the  defendant,  at  the  tune  of  executing  the  warrant, 
pursuant  to  1  &  2  Vict  a  110,  ss.  9  &  10.  It  ap- 
peared, fix>m  the  affidavits,  that  the  warrant  of  attorney 
was  one  of  several  securities  given  by  the  defeoidaDt 
for  a  loan  to  him  of  5,0002.  by  the  plainti£  It  was 
attested  in  the  correct  form  by  the  plaintiff's  brother, 
who  was  an  attorney  at  Worcester.  That  gentleman 
was  the  partner  of  a  Mr.  Hughesy  and  had  acted  with 
his  partner  for  some  months  in  the  management  of  the 
defendant's  affidrs.  When  the  warrant  of  attorney  was 
about  to  be  executed,  he  informed  the  defendant,  that  it 
was  necessary  he  should  have  some  person  present,  named 
by  him,  to  explain  the  nature  of  the  instrument.  The 
defendant  refused  to  have  any  other  attorney  present,  and 
said,  *^  You  are  my  attorney,  and  I  will  haw  you  only." 
It  further  appeared,  by  the  affidavits,  that  the  warrant  of 
attorney,  and  the  other  securities  for  protecting  the  plaintiff, 
in  respect  of  the  loan,  were  prepared  by  that  attorney.  The 
question  was,  whether  his  acting  in  this  manner,  on  behalf 
of  the  plaintiff,  prevented  his  being  a  good  witness  to  the 
warrant  of  attorney,  pursuant  to  the  statute  ? 

B.  Andrews  and  W,  Alexander  shewed  cause  against  the 
rule,  on  behalf  of  the  plaintiff.  The  case  could  not  be  con- 
sidered as  contrary  to  the  provisions  of  the  statute.  The 
9tii  section  required  that  some  attorney  should  be  present 
on  behalf  of  die  defendant,  to  explain  to  him  the  nature  of 
the  instrument  he  was  to  execute.  Here  tiie  defendant's 
own  attorney  was  the  person  attending  on  his  behali^  and, 
therefore,  it  was  impossible  that  a  more  strict  compliance 
with  the  provisions  of  the  statute  could  exist.  The  mere 
circumstance  of  the  attorney  acting  on  behalf  of  the  plaintiff, 
when  he  had  been  originally  appointed  by  the  defendant, 
could  not  invalidate  the  instrument     The  case  was  not  like 
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that  of  Jtice  ▼•  Limted  (a)»  where  the  cognovit  had  been 

attested  on  behalf  of  the  defendant,  by  an  attorney  who 

accompanied  the  plaintiff's  son  to  the  defendant's  residence^      ^   »• 
J     *  Dolphin. 

and  who  sobsequently  carried  the  instrument  to  the  Queen's 
Bench  Office  to  be  filed,  and  there  subscribed  his  name 
i^n  the  back  of  it  as  the  plaintiff's  attorney's  agent 
There,  the  Court  set  aside  the  instrument  In  that  case 
the  plaintiff's  attorney  was  acting  for  the  defendant,  and, 
theiefoie,  was  dearly  within  the  evil  intended  to  be  pre- 
vented by  the  statute.  Here,  the  original  suggestion  and 
employment  of  the  attorney  were  by  the  defendant  himself. 
The  present  rule  ought,  therefore,  to  be  discharged. 

Sir  fF.  FoUettf  JR.  V.  Michards,  and  Roberts  appeared 
on  behalf  of  Messrs.  Hughes  and  Rising^  and  contended, 
that,  aocording  to  the  language  of  1  &  2  Vict  c.  110,  ss.  9 
&  10,  all  had  been  done  which  was  requisite  to  render  the 
warrant  of  attorney  valid 

Cresswell  and  Crompton  supported  the  rule,  and  cited 
Walker  v.  Gardner  (by,  In  that  case  the  defendant,  being 
arrested,  offered  a  warrant  of  attorney.  The  plaintiff's 
attorney,  who  had  also  advised  the  defendant  in  previous 
stages  of  the  business,  came,  at  his  request,  to  the  place 
where  he  was  in  custody,  and  proposed  another  attorney, 
whom  he  brought  with  him,  to  read  over  the  warrant  of 
attorney  to  the  defendant,  and  attest  it  on  his  behalf 
The  defendant  acquiesced,  but  the  attorney  so  introduced 
was  not  known  to,  or  sent  for,  by  him.  It  was  there  held, 
that  this  was  not  a  compliance  with  1  Reg.  Gen.,  H.  T., 
2  Wm.  4,  8.  72  (c).  The  words  of  the  rule  on  which  that 
case  was  decided  were  almost  literally  the  same  as  those  of 
^  present  statute;  consequently,  decisions  on  the  rule 
re  authorities  as  to  the  construction  of  the  statute.     In 


(a)  Ante,  vol.  7,  p.  153.  (c)  Ante,  yo\.  1,  p.  9.  192. 

(6)  4  fi.  &  Ad.  371. 
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1 840.        the  case  of  Mcuon  v.  Riddle  (a),  it  was  held,  that  the  country 
^^"^^^^     agent  of  the  plaintiflTs  attorney  is  not  a  competent  witness 
v.  to  the  execution  of  a  cc^ovit,  under  1  &  2  Vict  c  110, 

s.  9,  though  expressly  named  by  the  defendant  There, 
the  person  who  acted  for  the  defendant  was  substantially 
the  plamtiiTs  attorney,  before  the  transaction  took  place, 
and  the  adoption  of  him  by  the  defendant  was  not  con- 
sidered by  the  Court  as  a  sufficient  compliance  with  die 
statute.  Here,  the  attorney  had  been  origmally  employed 
by  the  defendant,  and  assumed  the  character  of  attorney 
for  the  plaintiff  in  this  particular  transaction.  Still,  in  this 
particular  transaction,  he  was  the  plaintiff's  attorney ;  and  it 
was  this  transaction  alone  which  formed  the  matter  of  dis- 
cussion before  the  Court  What  character  he  Med  out  of 
this  transaction  was  immaterial  At  what  time,  in  the 
course  of  the  transaction,  he  assumed  the  character  of 
plaintiff's  attorney  was  quite  immaterial.  The  provisions 
of  the  statute,  therefore,  had  not  been  complied  with. 

Cur.  adv.  vulL 

Pattbson,  J. — This  was  a  motion  to  set  aside  a  war- 
rant of  attorney  and  judgment,  upon  the  ground  that 
the  requisites  of  1  &  2  Vict  c.  110,  ss.  9  &  10,  had 
not  been  complied  with.  Taking  the  &cts  in  the  most 
favourable  light  for  the  plaintiff,  they  appear  to  be  as 
follows :  the  warrant  of  attorney  was  one  of  several  securi- 
ties, given  upon  a  loan  of  £5,000  by  the  plaintiff;  it  was 
attested  in  the  proper  form  by  the  plaintiff's  brother,  an 
attorney  at  Worcester,  who,  together  with  his  partner,  had 
for  some  months  had  the  management  x>f  the  defendant's 
affairs ;  the  witness  was  the  attorney  of  the  defendant  gene- 
rally, and  particularly  in  this  transaction,  and  on  his 
informing  the  defendant  it  was  necessary  that  he  should 
have  some  other  attorney  present,  named  by  him,  to  explain 

(a)  Ante,  p.  207- 
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the  nature  of  the  instrument,  the  defendant  refiised,  saying,  1840. 
^*  You  are  my  attorney,  and  I  will  have  you  only ;"  but  it  also 
appealed^  that  the  attorney  had  prepared  the  warrant  of 
attorney,  and  other  securities  for  the  protection  of  his  bro- 
ther,  the  plaintiff,  and  was,  beyond  all  doubt,  acting  for  the 
plaintiff  in  this  matter  as  well  as  for  the  defendant,  and  the 
question  is,  whether  his  so  acting  prevented  him  firom  being 
a  good  witness  under  the  statute  in  question?  The  late 
case  of  Mason  v.  Middle  following  up  former  decisions, 
has  established  the  doctrine,  that  the  attorney  attending  for 
the  defendant  must  be  a  person  other  than  the  attorney 
acting  for  the  plaintiff.  It  is  true,  that  in  that  case  the 
witness  first  acted  as  attorney  for  the  plaintiff,  and  afterwards, 
he  the  defendant  Here,  the  witness  was  attorney  for  the 
defendant  in  the  first  instance,  and  superadded  the  character 
of  attorney  for  the  plaintiff  in  this  particular  transaction. 
I  think  that  the  difference  is  quite  immaterial.  I  do  not 
say  that  it  was  necessary  that  any  attorney  for  the  plaintiff 
should  have  been  present.  If  the  document  had  been  pre- 
pared by  some  one  else,  and  sent  to  the  defendant's  attorney 
to  procure  his  client's  signature,  he  not  chaiging  the  plain- 
tiff or  acting  for  him  in  any  other  manner,  it  might  have 
been  good.  But,  I  am  satisfied  upon  the  afiidavits  in  this 
case,  that  the  witness  acted  as  attorney  for  bo  A,  and  that,  I 
am  of  opinion,  is  contrary  to  law.  Great  inconvenience  was 
su^ested  to  be  likely  to  result  fi'om  the  Court  thus  holding, 
for,  it  was  said  to  be  very  common  in  the  country,  that  an 
attorney  had  clients  wishing  to  lend,  and  clients  wishing  to 
borrow ;  that  warrants  of  attorney  are  common  securities 
on  loans,  and  that  if  two  attorneys  must  always  be  concerned, 
it  would  be  necessary  to  expose  the  client's  afiairs  to  a 
stranger.  Such  an  exposure  will  be  necessary  to  the  extent 
nf  obliging  the  borrower  to  send  for  some  other  attorney  to 
iplain  and  attest  the  warrant  of  attorney,  if  the  lender 
looses  to  have  such  a  security,  but  no  fiirther,  and  without 
5  doing  so,  there  is  great  danger  that  he  will  not  in  many 
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1840.  cases  have  the  protection  intended  by  the  statute.  On  the 
defendant's  refiisal  to  have  another  attorney  in  thu  case, 
Mr.  Rising  ought  to  have  told  him  that  the  warrant  of 
attorney  would  not  be  binding  unless  he  had,  and  that  the 
money  could  not  otherwise  be  advanced.  For  these  reasons, 
I  am  of  opinion  that  this  rule  must  be  made  absolute^  so  fiur 
as  regards  the  setting  aside  the  warrant  of  attorney  and 
judgment 

Rule  absolute  (a). 

(a;  See  HWmuv.  H«fMMi»7T.  v.  FroMt^  1^.743;  Bame»  v.  Pen- 

R.  7 ;    TfM  V.  QomperU,  ante,  drey,  ib,  747 »  Poole  ▼.  Hobbs,  ante, 

vol.  6,  p.  296;  Oliver  v.   Wood-  p.  113. 
rufe,  ante,  vol.  7>  p.  166 ;  Haigk 


Peace  v.  Jones. 

Where  on  ux-  -tlOQOINS  shewed  cause  against  a  rule  nisi,  obtained 
ation  it  appeara  by  Fitzherbert,  requiring  an  attorney  to  refund  a  certain 
tomeyhasbecoi  sum  of  money,  which  it  appeared,  on  taxation,  he  had  been 
c^^bat^'  overpaid.  It  appeared,  that  a  judge's  order  had  been  ob- 
"d^^^^he  atl  ^*"^^  ^J  ^^  defendant  for  taxing  his  attorney's  costs,  but 
torneytore-  accidently  omitting  the  usual  clause,  that  the  attorney 
fottDd  to  have  should  refund  what,  on  taxation,  he  should  be  found  to 
SOTihto?b^  have  been  overpaid.  One  question  before  the  Master  was, 
Oie  order         whether  the  sum  of  300i  or  400t  had  been  paid  by  the 

for  taxation,  ^  '' 

the  Court  will  defendant  to  his  attorney?  As diflBculties  arose  in  determining 
supplv  the  this  question,  an  issue  was  directed  to  try  it  before  a  jury. 
''™»"*^-  They  found  that  400i  and  not  300t  had  been  paid  by  the 

defendant  to  his  attorney.  The  effect  of  this  finding  was, 
to  leave  the  balance  in  &vour  of  the  defendant  As  the 
usual  clause,  before  mentioned,  had  been  omitted  in  the 
order,  the  present  application  was  made,  in  order  to  compel 
the  attorney  to  refimd  the  sum  of  money  which  it  appeared 
he  had  been  overpaid.     Hoggins  submitted,  that  as  the  omis^ 
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flion  had  been  made  by  the  dient,  vho  obtained  the  order 
to  tax,  the  Court  had  not  power  to  interfere  as  required, 

FUxkerberty  in  support  of  the  rule,  contended,  that  the 
accidental  omission  in  the  order  oug^t  now  to  be  su^^Iied, 
as  justice  required  it  The  attorney  must  know  from  the 
firet,  that  he  had  been  overpaid 

Pattbson,  J* — The  rule  was  originally  obtained  by  the 
dient,  and  he  has  left  out  the  usual  clause.  It  is  now  pro- 
posed to  supply  that  clause,  on  the  ground  of  subsequently 
accruing  circumstances,  against  the  will  of  the  other  party, 
in  order  to  obtain  a  summary  remedy  instead  of  proceeding 
by  action.  There  is  no  doubt  that 'such  an  application 
¥rould  meet  the  justice  of  the  case,  but  I  do  not  think  I 
have  the  power  to  grant  it. 

Rule  discharged. 
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/  TRWHITT  moved  for  a  rule  to  shew  cause,  why  the  Anocioeto 
verdict  found  in  this  case,  in  &vour  of  the  plaintiff,  should  ^M^Tp^ 
not  be  set  aside,  and  a  new  trial  had,  on  the  ground  bSfelw^  teilT^ 
of  misdirection  and  the  improper  conduct  of  the  jury.     It  i?  suffideot 
was  an  action  for  work    and    labour.      The    defendant  heluuem- 
pleaded  non-assumpsit,  a  tender,  and  a  set-off.     The  cause  £,2]!^ i^the' 
was  tried  before  the  undersheriff  for  Glamonranshire,  and  S"*®'  . 

^  '  Ifa  notice  to 

a  verdict  framed  for  the  plaintiff.     At  the  trial  the  plaintiff  prodnoe  hu 
proposed  to  prove  the  agreement  under  which  the  claim  was  served  on  a 
made.    The  original  agreement,  it  appeared,  was  in  the  JJJ^e^Aat^ii 
hands  of  the  defendant     It  was  not  produced  by  the  latter,  "<>*  invalidated 

J  ,  .  J.  »/  by  agubsequent 

id  the  mode  in  which  the  notice  to  produce  had  been  bad  service  of 
rved,  was  proved  to  have  been  by  leaving  a  copy  of  the  attorney?    * 

Where  a  jury 
have  miflcon- 
iicted  themselves  in  their  demeanour  during  the  trial,  in  such  a  wav  as  to  lead  to  the  pre- 
miptioii,  that  justice  has  net  been  properly  sidministercd,  the  Court  will  grant  a  new  trial. 
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1840.  notice  a  week  before  the  trial  with  a  senrant  at  the  house 
of  the  defendant  At  the  time  of  serving  the  notice,  no 
inquiiy  was  made  as  to  whether  the  defendant  was  at  home, 
and  it  afterwards  appeared  that  he  was  absent  in  the  North 
of  England  The  defendant's  residence  was  in  Swansea, 
and  his  attorney  resided  thirteen  miles  from  that  place. 
On  the  night  before  the  trial,  which  took  place  on  a  Mon- 
day, a  notice  was  served  on  the  attorney  at  Swansea,  whither 
he  had  come,  for  the  purpose  of  attending  the  trial  the  next 
day.  The  defendant  refused  to  produce  the  agreement, 
on  the  ground,  that  the  notice  was  insufficient  The  under- 
sheriff,  however,  ruled  that  the  notice  was  sufficient,  and 
accordingly  admitted  secondary  evidence  of  the  agreement 
The  jury  found  a  verdict  for  the  plaintiff.  The  trial  took 
place  in  a  large  room,  without  anything  to  separate  the  jury 
from  the  other  persons  present  It  was  sworn,  that  in  the 
course  of  the  trial,  the  jury,  without  the  authority  of  the 
undersheriff,  or  stopping  of  the  proceedings,  went  out  and 
returned  smoking  cigars.  On  one  occasion  some  were  seen 
talking  to  the  plaintiff's  attorney  in  an  adjoining  public 
house.  It  was  submitted,  that  the  admission  by  the  under- 
sheriff  of  secondary  evidence  of  the  agreement  was  wrong, 
the  notice  to  produce  not  having  been  served  in  due  time. 
He  cited  Sims  v.  Kitchen  (a).  In  Hargest  v.  FothergiU  (6)^ 
the  cause  came  on  to  be  tried  at  the  assizes  on  Wednesday 
morning;  on  the  previous  Monday  evening  the  defendant's 
attorney  being  at  the  assize  town,  was  served  with  a  notice 
to  produce  a  book,  which  would  probably  be  at  his  oflBce, 
which  was  nineteen  miles  from  the  assize  town.  There, 
Mr.  Justice  Taunton  held  the  service  to  be  too  late.  Again, 
in  Hoiueman  v.  Roberts  (c),  it  was  held,  that  a  notice  to 
produce,  served  on  a  defendant  in  London  on  a  Saturday, 
the  cause  being  tried  on  the  following  Monday,  b  too  late. 
These  authorities  shew  that  the  notice  on  the  Sunday  night 
was  too  late  for  the  following  day.     Then,  with  respect  to 

(a)  5  Esp.  46.  (6)  5  C.  &  P.  303.  (c)  16.  394. 


^ 


V. 

BUDD. 
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the  notice  which  was  served  at  the  defendant's  house,  there  1840. 
being  an  attorney,  it  ought  to  have  been  served  on  him,  huohes 
and  not  on  the  party.  It  was  so  held  in  the  case  of  ifotue^ 
man  v.  R€i)erU,  akeady  cited* 

Pattbson,  J. — ^I  think  upon  that  point,  the  rule  for  a 

new  trial  ought  to  be  refused.     There  was  a  regular  notice 

to  produce  served  at  the  defendant's  house  a  week  before 

the  triaL    The  second  notice  was  irregular  no  doubt,  as  it 

was  served  on  a  Sunday;  and,  moreover,  as  it  was  served 

on  the  night  before  the  trial,  not  at  the  attorney's  o£Bce,  but 

ataplaoe  where  he  was  distant  from  his  papers  in  the  cause. 

With  respect  to  the  misconduct  of  tiie  jury,  I  think  a  rule 

nisi  ought  to  be  granted. 

Rule  granted. 

F.  TFUliami  afterwards  shewed  cause  against  the  rule, 
and  contended^  that  the  misconduct  suggested  to  have  taken 
place  on  the  part  of  the  jury  might  be  a  ground  for  fining 
them,  but  not  for  setting  aside  the  verdict  In  Mounson  v. 
West  (a),  the  jury,  when  they  retired,  had  taken  figs  and 
pippins  mth  them,  but  which  had  not  been  supplied  by 
either  of  the  parties.  Two  of  the  jury  afterwards  confessed 
that  they  had  eaten  figs  before  they  had  agreed  in  tiieir 
verdict,  and  three  others  confessed  that  they  had  pippins, 
bat  did  not  eat  them.  The  Court  afterwards  set  a  fine  of 
SL  on  eadi  of  them  that  had  eaten,  and  40s.  upon  those 
who  had  not  eaten.  The  Court,  however,  was  subsequentiy 
of  opinicm  that  **  the  verdict  was  good  enough,  for  these 
victuals  were  not  given  to  them  by  any  of  the  parties  to  the 
acti<Hi,  nor  by  their  means  or  procurement"  In  that  case, 
there  were  several  others  referred  to  in  the  Year  Books, 
which  were  to  the  same  effect  Here,  there  was  no  sugges- 
n  that  the  refireshments  taken  by  the  juxy  were  at  the 
pense  or  instance  of  either  party.  On  the  authorities, 
lerefore,  although  the  jury  might  be  properly  fined,  the 

(a)  1  Leon.  132. 
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HnoHEfl 

V. 
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validity  of  the  verdict  could  not  be  impeached.  In  the 
present  case  there  was  i^o  objection  made  until  after  the 
verdict  had  been  pronounced.  The  party  must,  therefore, 
be  taken  to  have  acquiesced  in  it  With  respect  to  the  fiict 
of  the  jurors  being  in  company  with  the  plaintiff's  attorney 
in  a  neighbouring  public  house,  that  could  hardly  be  con- 
sidered as  a  ground  for  setting  aside  the  verdict 


Tyrwhitty  contra,  was  stopped  by  the  Court 

CoLERiDGB,  J. — The  only  question  is,  whether  the  trial 
was  so  conducted  that  justice  was  done  between  the  parties? 
I  think  it  was  not  so  conducted.  If  the  defendant  acquiesced 
there  might  be  nothing  in  the  objection.  How  could  he 
acquiesce  ?  The  cause  must  necessarily  proceed  to  an  end, 
and  he  could  not  stop  it  He  could  not,  therefore,  be  said 
to  have  acquiesced.  The  rule  must,  therefi>re,  be  made 
absolute. 

Rule  absolute. 


If  a  plaintiff 
takes  oat  a 
summofiis  to 
amend  hu  de- 
claration, the 
defendant  has 


Hodgson  r»  Calet. 

HoOOINS  shewed  cause  against  a  rule  nisi,  obtained 
by  RobertSf  for  setting  aside  an  interlocutory  judgment,  on 
the  ground  of  irregularity.  It  appeared  that  the  plaintiff 
had  taken  out  a  summons,  and  served  it  oa  the  20th  of 

a  right  to 

presume  that  it  Januaiy,  to  amend  his  declaratioki ;  it  was  made  returnable 
up  1^^^^  on  the  21st  of  January.  The  defendant  did  not  attend 
^*°i2ir"*    ^"^^  summons.     The  plaintiff  did  not  take  out  another 

summons  on  the  21st,  and  the  time  {<x  pleading  eziMred 
on  the  22nd     On  the  22nd,  the  defendant  wrote  to  the 


therefore,  it 
will  operate  as 
a  stav  of  pro- 
ceedmgs  for 
one  day ; 
consequently, 
when  the  time 
for  pleading 
was  out  on  the 


plaintiff,  to  ascertain  whether  the  plaintiff  intended  to  pro- 
ceed with  his  summons  to  amend  the  declaration.  The 
plaintiff  answered,  that  he  did  not  intend  to  amend  his  de- 


day  on  which 

the  peremptory  summons  could  be  made  returnable  a  judgment  signed  for  want  of  a  plea  on  the 

morning  of  the  next  day  was  held  irregular. 
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claration.     The  defendant^  on  the  same  day,  (the  22nd,)        1840. 
obtained,  and  served  a  summons,  returnable  on  the  23rd,  at    ^"JJT^^^^ 
three  o'doek,  for  the  purpose  of  striking  out  a  count  in  the  v. 

declaration ;  this  was  attended  by  both  plaintiff  and  de- 
fendant It  was  then  stated  before  the  judge  by  the 
plaintiff^  that  it  was  useless  to  proceed  with  the  summons, 
as  judgment  had  been  signed  that  morning  at  the  opening 
of  the  oflSce.  Hoggins  contended  that  the  judgment  so 
signed  was  regular.  The  summons  taken  out  by  the 
plaintiff  did  not  operate  as  a  stay  of  proceedings,  and, 
therefore,  the  parties  remained  in  the  same  situation  as  if 
no  summons  had  been  taken  out.  The  time  for  pleading 
expired  on  the  22nd,  and  unless  a  plea  was  delivered  in 
the  course  of  that  day,  the  plaintiff  would  be  entitled  to 
sign  judgment  at  the  opening  of  the  office  on  the  morning 
of  the  23rd.  A  summons  taken  out  by  the  defendant  on 
the  22nd,  returnable  in  the  afternoon  of  the  23rd,  would 
not  stay  the  plaintiffs  proceedmgs.  The  pbuntiff,  therefore, 
had  only  exercised  his  right  in  signing  judgment  as  already 
stated 

RoberUf  in  support  of  the  rule,  contended,  that  the 
pkdntiff  having  taken  out  one  summons,  which  the  cdier 
party  had  not  attended,  as  he  had  a  right,  it  was  feirly 
to  be  anticipated,  that  he  would  follow  up  the  summons 
by  a  second ;  and,  therefore,  the  first  smnmons  operated 
virtually  as  a  stay  of  proceedings,  until  the  time  at  which 
the  second  summons,  if  taken  out,  would  have  been  re- 
turnable. The  second  summons  would  have  been  returnable 
on  the  22nd,  and,  therefore,,  it  operated  as  a  stay  of  pro- 
ceedings throu^out  the  whole  of  the  22nd,  and  then  the 
def^Didant  would  have  the  whole  of  the  23rd  to  plead. 
Here,  however,  the  judgment  was  signed  on  the  morning 
of  the  23rd,  which  was  clearly  too  soon,  and,  therefore, 
irr^ular.  The  present  rule  ought,  consequently,  to  be 
made  absolute. 
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validity  of  the  verdict  could  not  be  impeached.  In  the 
present  case  there  was  no  objection  made  until  after  the 
verdict  had  been  pronounced.  The  party  must^  therefore, 
be  taken  to  have  acquiesced  in  it.  With  respect  to  the  fact 
of  the  jurors  being  in  company  with  the  plaintiff's  attorney 
in  a  neighbouring  public  house,  that  could  hardly  be  con- 
sidered as  a  ground  for  setting  aside  the  verdict 


Tyrtohitt,  contra,  was  stopped  by  the  Court 

CoLERiDGB,  J. — The  only  question  is,  whether  the  trial 
was  so  conducted  that  justice  was  done  between  the  parties? 
I  think  it  was  not  so  conducted.  If  the  defendant  acquiesced 
there  might  be  nothing  in  the  objection.  How  could  he 
acquiesce  ?  The  cause  must  necessarily  proceed  to  an  end, 
and  he  could  not  stop  it  He  could  not,  therefore,  be  said 
to  have  acquiesced.  The  rule  must,  therefore,  be  made 
absolute. 

Rule  absolute. 


If  a  plaintiff 
takes  out  a 
aummooB  to 
amend  his  de- 
daratioii,  the 
defendant  has 


HonosoN  r.  Calet. 

HoOOINS  shewed  cause  against  a  rule  nisi,  obtained 

by  Roberts^  for  setting  aside  an  inteilocutory  judgment,  on 

the  ground  of  irregularis*     It  appeajred  that  the  plaintiff 

.  .  had  taken  out  a  summons,  and  served  it  on  the  20th  of 

a  right  to  ' 

presume  that  it  Januaiy,  to  amend  his  dedaratioti ;  it  was  made  returnable 
up  by  ape.  on  the  21st  of  January.  The  defendant  did  not  attend 
S^^iS^"*    that  summons.      The  plaintiff  did  not  take  out  anoth^ 

summons  on  the  21st,  and  the  time  tox  pleading  expired 
on  the  22nd.  On  the  22nd,  the  defendant  wrote  to  the 
plmntiff,  to  ascertain  whether  the  plaintiff  intended  to  pro- 
ceed with  his  summons  to  amend  the  declaration.     Hie 


therefore,  it 
will  operate  as 
a  stav  of  pro- 
ceedings tor 
one  day; 
consequently, 
when  the  time 
for  pleading 
was  out  on  the 


plaintiff  answered,  that  he  did  not  intend  to  amend  his  de* 


day  on  which 

the  peremptory  summons  could  be  made  returnable  a  judgment  signed  for  want  of  a  plea  on  the 

morning  of  the  next  day  was  held  irregular. 
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daratiiMi.  The  defendant^  on  the  same  day,  (the  22nd,)  1840. 
obtained,  and  senred  a  summons,  returnable  on  the  23rd,  at 
three  o'dodL,  for  the  purpose  of  striking  out  a  count  in  the 
declaration ;  this  was  attended  by  both  plaintiff  and  de- 
fendant It  was  then  stated  before  the  judge  by  the 
[daintiff,  that  it  was  useless  to  proceed  with  the  summons, 
as  judgment  had  been  signed  that  morning  at  the  opening 
of  the  office.  Hoggins  contended  that  the  judgment  so 
flogned  was  regular.  The  summons  taken  out  by  the 
plaintiff  did  not  operate  as  a  stay  of  proceedings,  and, 
therefore,  the  parties  remained  in  the  same  situation  as  if 
no  summons  had  been  taken  out.  The  time  for  pleading 
expired  on  the  22nd,  and  unless  a  plea  was  delivered  in 
the  course  of  that  day,  the  pluntiff  wotdd  be  entitled  to 
sign  judgment  at  the  opening  of  the  office  on  the  morning 
of  the  23id.  A  summons  taken  out  by  the  defendant  on 
the  22nd,  returnable  in  the  afternoon  of  the  23rd,  would 
not  stay  the  plaintiff's  proceedings.  The  plaintiff,  therefore, 
had  only  exercised  his  right  in  signing  judgment  as  already 
stated. 

Sobertst  in  support  of  the  rule,  contended,  that  the 
pimtiff  having  taken  out  one  summons,  which  the  cfdier 
par^  had  not  attended,  as  he  had  a  right,  it  was  fidrly 
to  be  anticipated,  that  he  would  follow  up  the  summons 
by  a  second ;  and,  therefore,  the  first  summons  operated 
▼irtnally  as  a  stay  of  proceedings,  until  the  time  at  which 
the  second  summons,  if  taken  out,  would  have  been  re- 
tamable.  The  second  summons  would  have  been  returnable 
oa  the  22nd,  and,  therefore,,  it  operated  as  a  stay  of  pro- 
ceedings throu^iout  the  whole  of  the  22nd,  and  then  the 
defisndant  would  have  the  whole  of  the  23rd  to  plead. 
Here,  however,  the  judgment  was  signed  on  the  morning 

the  23rd,  which  was  clearly  too  soon,  and,  therefore, 

jgolar.     The  present  rule  ought,  consequently,  to  be 

de  absolute. 
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1840.  Pattbson^  J. — I  am  not  aware  of  any  express  decision 

H0DG8OK.      ^^  ^^  point,  but  I  think  this  is  an  irregularity.     The 
o.  plaintiff  takes  out  a  summons,  and  serves  it  on  the  de- 

fendant The  latter  must  suppose  that  the  former  was  in 
earnest  in  so  doing.  Now,  suppose  die  defendant  had, 
notmthstanding  the  service  of  the  summons,  prepared  his 
pleas,  and  so  put  himself  to  some  expense ;  and  suppose, 
afterwards,  the  amendment  proposed  in  the  declaration  had 
been  made,  whereupon  the  pleas  must  necessarily  be 
amended,  could  the  plaintiff  have  been  obliged  to  pay  die 
costs  of  amending  those  pleas?  I  think  he  could  not  It  is 
reasonable,  that  if  the  plaintiff  takes  out  a  summons  to 
.  amend  his  declaration,  he  should  not  be  called  on  to  pay 
those  costs.  The  summons  thus  taken  out  by  the  plaintiff, 
was  a  stay  of  proceedings,  at  all  events,  for  one  day.  It  is 
true  that  notice  was  given  by  the  plaintiff,  that  he  did  not 
intend  to  proceed  with  the  summons ;  but  that  was  driving 
die  defendant  to  the  last  moment,  as  it  was  the  22nd 
when  diat  notice  was  given.  The  defendant  was  then 
obliged  to  take  out  a  summons  for  the  purpose  of  amending 
the  declaration ;  but,  that  was  not  returnable  until  after  the 
plaintiff  had  signed  judgment  That,  I  think,  was  clearly 
very  sharp  practice;  and  I  think  it  was  more,  for  I  diink 
it  was  irregular. 

Rule  absolute,  widi  costs. 


Holland  and  others  v.  Tsaldl 
The  rale  of       JaENDERS  ON  shewed  cause  against  a  rule  nisi,  obtained 

1  Reg.  Gen.,  H.  ^ 

T.,  4  Wm.4,  by  CowUng  to  set  aside  a  demurrer  as  irr^ular.  The  de- 
rol«i)m^ be  i^urrer  was  to  the  replication,  and  was  entided  **  17th  Jan. 
"uJa^iiSTa  1840,"  omitting  the  words  *'  in  the  year  of  our  Lord."  The 
demurrer,  omh.  objection  to  the  demurrer  was,  that  those  words  were  omitted 

tinff  the  words  ^  -  •«        ^~  «-•*   ^^1.        *«« 

« in  the  Tew  of  Contrary,  as  it  was  said,  to  1  Reg.  Gen.,  H.  T.,  4  Wm.  4, 

our  Lord,"  in 
the  date  it  ir- 
regular. 
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(pleading  rules)  (a),  by  which  it  was  ordered,  that  "  every 
pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the 
day  of  the  month  and  year  when  the  same  was  pleaded." 

Henderson  contended^  that  the  demurrer  was  not  irregular, 
on  the  ground  of  this  omission.  The  rule,  it  was  true, 
required  that  the  date  should  be  introduced,  but  that  was 
sufficiently  done  by  the  mode  in  which  it  was  stated  in  this 
demurrer.  No  additional  information  would  be  conveyed 
by  the  introduction  of  those  words.  It  was  clearly  certain 
to  a  common  intent,  and  this,  it  was  submitted,  sufficed.  No 
rule  of  court  expressly  required  the  introduction  of  those 
words,  nor  could  any  authority  be  produced  for  the  necessary 
introduction  of  them,  but  a  decision  of  Mr.  Baron  Parke 
at  Chambers.  The  facts  and  circumstances  of  that  appli- 
cation were  not  before  the  Court,  and,  therefore,  it  could 
not  furnish  an  authority  to  guide  the  Court  in  the  present 
instance. 

Cowling^  in  support  of  the  rule,  submitted,  that  the 
words  in  question  must  be  introduced,  in  order  to  comply 
with  the  rule  of  Court  That  they  were  necessary  to  be 
introduced,  was  clear,  from  the  commencement  of  the  form 
of  the  issue  given  in  the  schedule  at  the  end  of  the  pleading 
rales.  There,  the  words  were  introduced  in  mentioning  the 
date  of  the  declaration.  Parties  must  strictly  and  literally 
abide  by  the  rule,  for,  if  once  a  virtual  compliance  with  it, 
instead  of  a  literal  one,  was  allowed,  it  was  difficult  to  say 
where  parties  would  stop.  The  decision  of  Mr.  Baron  Parke, 
at  Chambers,  on  this  very  point,  in  another  case,  was  a 
direct  authority  in  support  of  the  present  application. 

Cur,  adv.  vulL 


1840. 


Holland 
and  Othen 

9. 

Tealoi. 


kTTESoN,  J. — I  have  sent  a  note  to  my  brother  Parke , 
^er  to  ascertain  whether  there  was  anything  particular 


L.  vm. 


(a)  Ante^  Vol.  2,  p.  313. 

Y 
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Holland 
tod  Othert 

9. 
TSALDI. 
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in  the  case  referred  to.  He  says  that  he  recoUecta  the  caae, 
and  that  he  granted  the  application  on  the  ground  of  a 
non-compliance  with  the  rule  of  H.  T.,  4  Wm.  4,  and  that 
he  did  it  deliberately.  I  must  follow  his  decision  in  that 
case,  and  no  doubt,  die  decision  was  right  A  record  ought 
to  be  more  formal  than  a  mere  letter  between  parties. 


Rule  absolute. 


Where  an  ac- 
tion is  brought 
against  a 
writer  to  the 
lignet,  resident 
in  Edin- 
borou^h,  as 
administrator, 
the  Court  will 
not  allow  ser- 
vice of  the  writ 
of  summons  on 
the  person  re- 
sident in  Lon- 
don, who  has 
acted  as  agent 
in  obtaining  the 
defendant's 
letters  of  ad- 
ministration, to 
be  good  ser- 
vice. 


Kerr  v.  Miller. 

Xjl  OGGINS  moved,  that  the  service  of  a  writ  of  summoiia 
on  the  agent  in  London  of  a  writer  to  the  signet,  who  was' 
himself  resident  at  Edinborough,  might  be  good  service.  The 
original  debt,  for  which  the  action  was  brought  was  con- 
tracted by  a  person  named  Frazer.  The  plaintiff  acted  as 
the  London  agent  for  Frazer.  The  latter  took  away  his 
papers  from  the  plaintiff,  and  subsequently  put  an  end  to 
his  existence.  A  debt  at  this  time  was  due  from  Frazer  to 
the  plaintiff.  Miller,  the  defendant,  took  possesdoa  of 
Frazer's  papers,  and  assumed  the  direction  of  the  estate  of 
the  deceased.  The  present  action  was  brought  against  the 
defendant,  as  Frazer's  administrator.  Miller,  who  was  a 
writer  to  the  signet,  resided  at  Edinborough,  and  a  person 
named  Heales  was  his  agent  in  London,  in  obtaining  ad- 
ministration to  the  deceased.  The  object  of  the  present 
application  was,  that  the  writ  of  summons  issued  in  this  case 
against  Miller  might  be  served  on  Heales. 

t^ATTESON,  J. — That  would  be  canying  the  rule  mudi 
further  than  any  previous  case  authorizes.  No  decision 
permitting  such  a  course  has  been  cited.  No  rule,  there- 
fore, can  be  granted. 

Rule  refused. 
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£x  parte  Miller. 

R.  MATTHEWS  and  HOGGINS  applied  on  behalf  Where  an  at- 
of  a  Mr.  Miller,  an  attorney,  that  he  might  be  re-admitted.  p°|[^^ 
It  appeared,  from  the  affidavit  of  the  applicant,  that  he  had  ^^^^  ^^w 
accidentally  delayed  his  application  for  his  renewed  certifi-  being  off  the 
cate  three  days  beyond  the  proper  time.     It  was  not  stated  [^]^  to  be  ra* 
in  the  affidavit,  whether  he  had  or  had  not  practised  dm-ing  "^^^if^^hb 
those  three  days.     It  was,  however,  admitted  by  his  comisel,  affidavit  for 

^,    ,  ,      ,     ,  .J  that  purpoie, 

tmit  he  had  so  practised.  sute  that  he 

has  been  off 
the  roll,  and 

Patteson,  J. — The  attorney  may  be  admitted  on  paying  ^  J^J^  '^ 
the  arrears  of  duty  and  a  nominal  fine.     It  should,  however,  counsel 
have  been  stated  by  him  broadly  in  his  affidavit,  that  he 
did  practise  during  the  period  when  he  was  in  fact  off  the 
lolL    The  circumstance  of  his  so  practising  ought  not  to 
be  brought  before  the  Court  merely  on  the  admission  of 
eounseL 

Admitted  accordingly* 


Regina  v.  Harland  and  Others. 

iVjSW^rOiV  applied  for  an  attachment  against  J.  Bayley,  Where  a  rule 

Esq.,  clerk  of  assize  of  the  Northern  Circuit,  for  not  re-  tachment 

taming  die  writ  of  certiorari  issued  in  this  case,  or  why  he  JfJJ^'f^J^^ 

diould  not  now  return  that  writ     An  application  had  been  rctiumin^  a 

made  in  the  last  term  against  that  gentleman  for  an  attach-  been  dis-* 

ment,  on  the  ground  of  his  not  returning  the  above  men-  L^j  that  U* 

tioned  writ  of  certiorari.     The  rule  for  the  attachment  was  was  not  shewn 

by  the  affidavits 

discharged,  on  the  ground,  that  it  was  not  sworn  that  Mr.  in  support  of 
Bayley  was  a  commissioner  of  oyer  and  terminer.     The  that  the  clerk  * 
Bct  of  the  present  application  was,  that  as  the  last  ap-  ^j^*  ^^^of 
*ation  was  unsuccessAil,  in  consequence  of  a  mere  formal  oyer  *o^  *«'* 

miner)  the 
Court  will  not 

ft  another  rule  for  an  attachment  in  respect  of  the  same  default,  or  a  rule  requiring  the 

'  to  retom  the  same  writ  of  certiorari. 

Y    2 
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defect  in  the  materials  brought  before  the  (yourt,  ao  at- 
tachment might  issue  against  Mr.  Bayley,  for  disobedience 
to  the  writ  of  certiorari,  or  that  Mr.  Bayley  might  now  be 
required  to  return  the  writ 

Cur.  afh*  ^ndt. 


Patteson,  J. — ^I  have  spoken  to  the  other  judges  on  the 
subject  of  this  application,  and  we  are  of  opinion  that  we 
cannot  grant  a  rule  for  an  attachment     On  the  former 
occasion,  when  the  rule  for  an  attachment  was  obtained, 
the  onus  of  shewing  that  Mr.  Bayley  was  a  commissioner 
of  oyer  and  terminer,  was  on  the  party  making  the  appli- 
cation.    This  application  is  now  made^  on  the  ground,  that 
Mr.  Bayley  denied,  on  that  occasion,  that  he  was  such  a 
commissioner.     The  Court  did  not  proceed  on  that  ground, 
in  discharging  the  rule.     We  proceeded  on  the  ground,  that 
it  was  not  stated  on  the  part  of  the  appUcant  that  Mr.  Bay- 
ley  was  such  a  commissioner.  The  party,  against  whom  the 
application  was  made  was  not  called  upon  to  deny  or  admit 
the  fiict     If  the  comnussion  had  been  produced  in  Court, 
and  it  was  not  verified  by  affidavit,  it  would  be  irregular 
for  the  Court  to  look  at  it     The  case,  therefore,  comes 
within  the  ordinary  rule  of  Court,  that  where  a  rule  is  dis- 
charged, on  the  ground  of  the  insufficiency  of  th^  materials 
brought  before  the  Court,  there  being  other  materials  in 
existence,  not  brought  before  it,  but  not  on  the  ground  of 
defects  in  the  title  of  affidavits,  the  Court  will  not  allow 
the  application  to  be  renewed.  '  I  cannot,  therefore^  grant 
a  rule  for  an  attachment  I  next  thought  that,  perhaps,  there 
might  be  a  rule  nisi  granted  why  the  certiorari  should  not 
be  returned,  and  I  have  spoken  to  the  other  judges  on  that 
point     But  we  think  that  we  cannot  do  so ;  as>  granting 
such  a  rule  would  be  doing  the  same  thing  circuitously. 
Granting  such  a  rule  would  be  only  a  step  towards  obtaining 
an  attachment  hereafter.     Besides,  there  is  another  reason, 
which  is,  that  it  is  inconsistent  with  the  practice  to  issue  an 
ordinary  rule  nisi,  where  a  side-bar  rule  may  be  obtained. 
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according  to  the  practice  of  the  Court ;  especially  where  a 
aide-bar  rule  has  actually  been  obtained.  Without  departing^ 
dierefore,  from  the  general  rule^  not  to  open  matters  which 
hsve  been  once  disposed  of  on  account  of  substantially  de- 
fective affidavits,  when  the  defects  in  the  affidavits  might 
have  been  suppUed  at  the  time,  it  is  impossible  to  grant  this 
application. 

Rule  refosed. 


1840. 


RjLQntA. 

V. 

Hakland 
and  Othen. 


Reoina  t7.  Gboyer. 

MS ARSTOW  moYoAy  on  the  part  of  the  prosecution,  for  a 
writ  of  certiorari,  to  remove  an  indictment  from  the  Quarter 
Sessions.  The  defendant  was  a  magistrate  of  the  county, 
and  he  had  circulated  among  the  magistrates  of  the  county 
a  printed  statement  of  the  charges  against  him.  The  mere 
&ct  of  the  defendant  being  a  member  of  the  bench  of  ma- 
gistrates, which  was  to  try  the  case,  would  not  of  itself  be 
a  ground  for  granting  a  writ  of  certiorari  to  remove  the  in- 
dictment fix)m  the  Quarter  Sessions.  This  was  so  held  in 
the  case  of  Rex  v.  Fellowes  and  others  (a).  That  was  an 
application  under  the  5  &  6  Wm.  4,  c  33,  s.  1,  which  placed 
appUcations  to  remove  indictments,  at  the  instance  of  pro- 
secutors, on  the  same  footing  as  appUcations  made  on  the 
part  of  defendants. 


Where  r  nui- 
ffistrete  18  in- 
dicted at  a 
quarter  ses- 
sions, he  being 
in  the  com- 
mission for  the 
county,  and  he 
has  circulated 
among  the  other 
magistrates  a 
printed  account 
of  the  charges 
brouffht  against 
him,itisaffood 

Sound  wi9)in 
e  5  &  6  Wm. 
4,  c.  33,  8.  1, 
for  remoT- 
ing  the  in- 
dictment by 
certiorari. 


Pattbson,  J. — I  think  that  it  will  be  better  for  the  magis- 
trates themselves,  that  this  indictment  should  be  removed 
from  the  Quarter  Sessions. 

Rule  granted. 


(a)  Ante,  Vol.  4,  p.  607- 
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1840. 

ReNNIE  V,  YOBSTON. 

After  costs  tax.  r  •  LEE  moved,  on  behalf  of  the  defendant,  for  a  nile  to 
men?  sign^  m  ^^^^  cause,  why  the  defendant  should  not  have  his  costs 
t^^^^e  ^"®^  ^  ^™'  pursuant  to  the  43  Geo.  3,  c  46,  s.  3,  on  the 
Court  will  not   ground  that    the   defendant  had    been   arrested   without 

entertain  en 

application  for  reasonable  and  probable  cause,  for  a  greater  sum  than  that 
half ofthe  de-  ^covered  by  the  plaintiff.  The  principal  point  to  which  it 
fen^t,  under  ^^s  necessary  to  call  the  attention  of  the  Court,  was,  that 
46,  t.  3.  costs  had  been   taxed,   and  judgment  had  already  been 

signed.     The  question  was,  therefore,  whether  the  applica- 
tion was  too  late  ? 

Patteson,  J. — I  think  it  is  a  good  rule  to  lay  down, 
that  after  costs  have  been  taxed  for  the  plaintiff,  it  is  too 
late  to  make  such  a  motion.  It  would  be  a  dangerous  prac- 
tice to  allow  such  an  application  to  be  entertained,  after  a 
taxation  by  the  plaintiff  has  taken  place. 

Rule  reftised. 


In  the  Matter  of  Hall  v.  Anderton. 

tw^UrefeJ!^  Cj?-BiSiS?FJSZi  shewed  cause  against  a  rule,  obtained  by 

to  the  Master,  BarstoWy  for  permission  to  file  an  additional  affidavit  on  the 

exercise  of  his  P^rt  of  Anderton,    in  an  inquiry  then  instituted  by   the 

refuS^'''  Master,  under  the  authority  of  the  Court.     It  appeared,  that 

allow  further  more  than  two  years  ago,  a  rule  was  obtained,  pursuant  to 

filed,  after  a  22  Geo.  2,  c.  46,  s.  11,  requiring  a  person  named  Hall,  an 

the  Court  will  attorney  of  the  Court,  to  shew  cause  why  he  should  not  be 

wHh"Aatdb.  ^^^^^  ^^  ^^  ^^^  ^^  ^  person  named  Anderton,  to  shew 

cretionby  re-  cause  why  he  should  not  be  imprisoned  one  year,  the  lattei 

quiring  him  to  .  .     j  .        i  «  i 

receive  further  havmg  practised  m  the  name  of  the  former,  as  an  attorney 
and  solicitor,  and  the  former  having  permitted  him  so  t( 
practise.     The  words  of  section  1 1  of  the  22  Geo.  2,  c.  46, 
were,  "  that  if  any  sworn  attorney  or  solicitor  shall  act  as 
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agent  for  any  person  or  persons  not  duly  qualified  to  act  as 
an  atlomej  or  solicitor,  as  aforesaid,  or  permit  or  suffer  his 
name  to  be  anyways  made  use  of  upon  the  account,  or  for 
the  profit  of  any  unqualified  person  or  persons,  or  send  any 
process  to  such  unqualified  person  or  persons,  thereby  to 
enable  him  or  them  to  appear,  act,  or  practise  in  any  respect 
as  an  attorney  or  soUcitor,  knowing  him  not  to  be  duly 
qualified,  as  aforesaid,  and  complaint  shall  be  made  thereof 
in  a  summary  way  to  the  Court  fi'om  whence  any  such 
process  did  issue,  and  proof  thereof,  upon  oath,  to  the  sa- 
dsfiurtion  of  the  Court,  that  such  sworn  attorney  or  soUcitor 
hath  ofiended  therein,  as  aforesaid ;  then,  and  in  such  case, 
every  soch  attorney  or  solicitor  so  offending  shall  be  struck 
off  the  roll,  and  for  ever  after  disabled  from  practising  as  an 
attorney  or  solicitor ;  and  in  that  case,  and  upon  such  proof 
and  complaint  made,  as  aforesaid,  it  shall  and  may  be  lawful 
to  and  for  the  said  Court  to  commit  such  unqualified  person, 
so  acting  or  practising  as  aforesaid,  to  the  prison  of  the  said 
Court  for  any  time  not  exceeding  one  year.**  The  rule  in 
question  had  been  referred  to  Master  Bunce.  Very  long 
affidavits  were  filed  on  both  sides.  The  Master  at  length 
fixed  a  particular  day,  with  a  very  considerable  interval 
before  it  fi'om  the  time  of  fixing,  by  which,  all  affidavits  on 
both  sides  must  be  filed,  and  after  which,  no  other  affidavits 
could  be  received.  Before  the  Master  had  made  his  report, 
he  accidentally  intimated  to  Anderton  that  a  portion  of  the 
affidavits  on  the  other  side  was  unanswered.  Immediately 
afterwards,  Anderton  made  an  application  to  the  Master  to 
be  allowed  to  file  an  additional  affidavit.  This,  the  Master 
refused  The  present  application  was  then  made  for  permis- 
sion from  the  Court  to  file  such  an  affidavit  Cresswell  con- 
tended,  that  whether  any  affidavit  should  be  allowed  to  be 
filed  was  a  matter  for  the  discretion  of  the  Master.     That 

[nretion  had  been  exercised,  and  the  Court  would  not 

erfere  with  it 


1840. 


In  the 

Matter  of 

Hall 

9. 

Andebton. 


3ar9taiCy  in  support  of  the  application,  stated,  that  in  the 
davit  with  which  he  was  fiunished,  it  was  sworn  that  the 
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In  the 

Matter  of 

Haix 

Andbrton. 


subetance  of  the  proposed  affidavit  was  contained  in  the 
draft  of  an  affidavit  which  had  aheady  been  filed,  but  which 
had  been  accidentally  omitted  by  the  engrossing  clerk  in 
copying  out  the  draft  Under  these  circumstances,  it  was 
hoped  the  Court  would  allow  the  affidavit  to  be  filed. 

Patteson,  J. — I  think  it  would  be  pessimi  exempli,  if  I 
made  this  rule  absolute,  and  if  I  was  so  to  interfere  with  the 
discretion  of  the  Master.  The  inquiry  has  been  referred  to 
his  discretion ;  and  after  he  has  exercised  that  discretion, 
it  would  be  dangerous  to  interfere  with  it,  except  on  the; 
strongest  grounds.  The  very  circumstance  of  the  matter 
having  been  in  the  original  draft  is  suspicious.  Why  was 
it  omitted  ?  The  Master  is  at  liberty  still  to  receive  the 
affidavit,  if  he  thinks  proper ;  but,  I  should  do  vnrong  if  I 
fettered  his  discretion  in  any  way  whatever.  The  present 
rule  must,  therefore,  be  dischaiged. 

Rule  discharged. 


Ooe  writ  of 
mandamus  can- 
not issne  at  Uie 
instance  of  two 
persons  for  the 
enforcement  of 
separate  claims, 
although  they 
have  heen  suc- 
cessors in  the 
same  office, 
in  respect  of 
which,  the 
claims  arise. 


£x  parte  Scott  and  Moboan. 

f^HANNELL  moved  for  a  mandamus  to  the  church- 
wardens of  the  parish  of  Lambeth,  to  pay  to  Messrs.  Scott 
and  Morgan,  the  arrears  of  their  salary,  to  which,  they 
were  entitled  by  a  certain  local  act  for  their  services  as 
cletgymen,  in  the  performance  of  certain  duties  within  the 
parish.  By  the  53  Geo.  3,  which  was  a  local  act,  a  power 
was  given  to  the  rector  to  appoint  a  clergyman  to  visit  the 
poor  at  the  workhouse.  This  clergyman  was  to  be  paid  by 
the  churchwardens  out  of  the  church  rate.  In  1833,  Mr. 
Scott,  who  was  a  cleigyman,  was  appointed  to  perform 
those  duties,  and  he  continued  to  perform  them,  until  the 
month  of  June,  in  the  year  1838.  No  salary  was  paid  him 
during  that  time.  In  the  month  of  June,  1838,  Mr.  Morgan 
was  appointed  in  lieu  of  Mr.  Scott     He  had  continued  to 
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do  the  duty  fix>m  that  time  to  the  present  moment,  but  had       1 840. 

leceived  no  part  of  his  salary.     The  object  of  the  applica-  ex  parte 
tion  was  to  compel  the  churchwardens  to  pay  the  salary        ^^ 

due,  or  to  make  a  rate  for  that  purpose.  Morgan. 

CoLEBnxiE,  J. — You  cannot  have  one  writ  on  behalf  of 
both  these  parties.  You  must  have  a  separate  writ  for  eacL 
As  to  Mr.  Scott,  has  there  not  been  some  laches  ?  He  is 
here,  in  the  year  1840,  seeking  to  compel  the  inhabitants  of 
the  parish,  to  pay  what  ought  to  have  been  paid  in  the 
year  1837. 

Channell,  at  the  suggestion  of  the  Court,  only  took  the 
writ  in  the  case  of  Moigan. 

Rule  accordingly. 


Tlie  Queen  r.  the  Northern  Union  Railway  Company. 

{Before  the  Four  Judges.) 

A  RULE  nisi  had  been  obtained,  calling  upon  the  board  Under  the  pro- 
of directors  of  this  company  to  shew  cause,  why  a  mandamus  foj' Se  fomia- 
should  not  issue,  commanding  them  to  issue  their  warrant  *'*"*  ®^  *  "*^' 

^  ^  way  oompony, 

to  the  sheriff,  to  summon  a  juiy  to  inquire  and  assess  the  J.  R.hadc«lied 

A  •  •        upon  the  oon- 

value  of  certain  lands  in  the  county  of  Lancashire,  of  which  pany  to  issue 
Joseph  Rylands  and  others  were  the  owners,  and  which  had  Ihe  ^heriff^ 
been  taken  for  the  purposes  of  the  said  company;  and  also  2^^-^^ 
the  amount  of  compensation,  to  which,  they  were  entitled  impanel  a  lory 
for  the  damages  they  had  sustained.  damaffes  lus- 

tainea  by  him, 
J.  R.,  and 

Cresswell  and  Crompton  now  shewed  cause.  The  parties,  otfc«»»  » <^' 

...  sequence  of 

on  whose  behalf  this  appUcation  is  made,  are  not  in  a  con-  certain  of  their 

'''*:on  to  apply  to  this  Court  for  a  mandamus  to  the  company,  £^tnken*to*^ 

npelling  them  to  issue  their  warrant  to  the  sheriff     The  ^  ^'^^  ^^ 

way ;  the  com- 
/  refused  to  do  so,  and  a  rule  nisi  for  a  mandamus  bavtnff  been  obtained*  the  Court  held  that  an 
iction  on  behalf  of  the  company,  that  the  said  J.  R.  and  others  had  not  entered  into  the  bond, 
mant  to.ject.72  of  the  Act,  was  too  late,  on  shewing  cause  against  the  rule. 
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1840.  72Qd  section  of  the  act  (a)  provides,  '^  that  all  parties  with 

TbeQusBN  ^^^  the  said  company  shall  have  any  dilute,  shall,  at 

J^  their  own  costs,  before  the  said  company  shall  be  obliged 

NoftTHBEN  to  issue  their  warrant  for  the  summoning  of  such  jury,  enter 

Union 

Rauway  Co.  iuto  a  bond  with  two  sufficient  sureties  to  the  said  company 
in  a  penalty  of  100^  to  prosecute  their  complaint,  and  to 
bear  and  pay  their  proportion  of  the  costs  and  expenses  of 
summoning  and  returning  such  jury,  and  taking  such  ver- 
dict, and  of  the  summoning  and  attendance  of  witnesses  in 
case  any  part  of  such  costs  and  expenses  shall  foil  on  them." 
This  is  a  condition  precedent,  and  till  they  have  given  such 
security,  they  have  no  right  to  come  to  this  Court ;  but  no 
such  bond  as  this  has  been  yet  entered  into  by  them,  and 
the  Court  will  not  grant  a  mandamus,  compelling  the  com* 
pany  to  do  what  by  law  they  are  not  bound  to  do.  These 
proceedings  are  in  invitunh  and  it  is  in  every  such  case 
incumbent  on  the  party  applying,  to  conform  to  every  re* 
quirement  of  the  law,  which  in  this  case  has  not  been  done. 

Sir  fV.  FoUett  and  Cowling^  contra.  There  is  no  validity 
in  the  objection  now  taken.  In  almost  every  act  empowering 
a  company  to  form  a  railway,  or  to  act  together  for  similar 
purposes,  such  a  provision  as  this  is  introduced ;  but  it  does 
not  follow  that  it  is  in  every  case  to  be  enforced.  It  is 
inserted  for  the  benefit  and  protection  of  the  company ;  they 
may  avail  themselves  of  it  and  take  the  bond,  or  diq>enae 
with  it  altogether,  as  they  think  fit ;  and  it  is  optional  with 
them  to  say  at  what  period  the  bond  shall  be  required.  This 
appears  most  plainly  from  the  section  already  referred  to, 
and  under  which,  the  present  objection  has  been  taken,  for 
it  expressly  provides,  that  ^^  in  case  the  said  company  shall 
have  thought  fit  to  issue  such  warrant  without  such  bond 
having  been  previously  entered  into,  it  shall  be  lawful  for 
the  said  company,  in  the  said  notice  of  the  time  and  place 
at  which,  &c.  to  give  notice  that  a  bond  in  the  said  penalty 

(a)  4  Wm.  4,  c.  I25|  local  and  personal. 
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of  100/L  with  two  sufficient  sureties  conditioned  to  bear  and         1840. 
to  pay  their  proportion  of  the  costs  and  expenses  aforesaid,     'i^j^^XJ^j^ 
will  be  required  to  be  entered  into  by  the  said  parties  to  the  «^ 

said  company,  before  the  said  inquiry  is  commenced,  and     NoaTHuir 
thereupon,  ftc."     So  that  the  giving  of  this  bond  is  by  no    rj^^^^Go. 
means  to  be  looked  upon  as  a  condition  precedent,  for,  unless 
required  by  the  company  it  need  not  be  entered  into,  nor 
is  it  a  preliminary  step  to  applying  for  the  interference  of 
diis  Court,  but  may  be  taken  after  this  Court  has  been  ap*- 
plied  to.     This  is  analagous  to  the  practice  of  the  Court  in 
granting  a  writ  of  certiorari,  where  the  parties  are  required 
to  enter  into  recognizances.     Security  is  not  preliminary  to 
the  application  for  the  writ,   for,   until  a  rule  has  been 
obtained,  no  party  can  be  called  upon  to  enter  into  a  recog- 
nizance.    So,  too,  in  the  present  case,  the  bond  may  be 
entered  into  after  the  warrant  has  issued.     Its  object  is  to 
secure  the  company  from  any  loss  by  the  applicants  being 
unable  to  pay  their  proportion  of  the  expenses  incurred  by 
the  inquiiy ;   for,  supposing  that  the  bond  must  in  every 
instance  be  entered  into  before  a  party  can  call  upon  the 
company  to  issue  their  warrant ;  then,  if  the  company  objects 
to  do  so,  and  this  Court  will  not  compel  them,  all  the  ex- 
pense attendant  upon  entering  into  the  bond,  and  finding 
sureties,  would  be  thrown  away.     If  the  company  intended 
to  urge  that  the  bond  not  being  given  is  a  ground  for  re- 
fitting to  issue  the  warrant,  they  ought  to  have  stated  it, 
and  not  have  allowed  the  parties  to  go  away  with  a  different 
impression,  and  incur  the  expense  of  coming  to  this  Court, 
which  might  have  been  altogether  avoided.     The  bond  was 
never  asked  for  by  the  company,  it  was  never  refused  by  the 
applicants.     They  had  a  right  to  require  it,  but  they  waived 
that  right,  and  this  being  in  bar  of  the  common  law  right  must 
H  construed  very  strictly.     The  applicants,  in  this  case, 
ive  omitted  nothing  that  by  law  they  were  required  to  do. 
he  company  have  taken  some  of  their  land,  and  damaged 
lore ;  they,  therefore,  call  upon  the  company  for  compen- 
tion,  and  require  that  a  warrant  be  issued  to  the  sheriff 
lat  he  may  impanel  a  jury  to  assess  the  amount  of  damages. 
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1840.        If  the  compaiiy  then  ask  for  the  bond,  and  the  parties  revise 

'rheQtiEEN     ^  P^®  ^^  there  may  be  some  justification  for  withholding 

»•  their  warrant ;  but  if  diey  deny  the  right  of  the  party  to 

NoRTHBRN     any  compensation,  and  on  that  ground  refiise  to  issue  their 

RaI[wTyCo.   warrant,  an  application  is  rightly  made  to  this  Court,  as  in  die 

present  instance.     It  is  optional  in  the  company  to  require 

the  bond  or  not,  but  such  an  objection  is  now  too  late. 

[Coleridge^  J. — Suppose  that  the  company,  on  being  applied 

to,  had  required  the  bond,  could  you  then  have  said  we  will 

first  see  what  the  Court  says  on  the  subject ;  if  they  should 

think  that  die  warrant  ought  not  to  issue,  then  we  will  enter 

into  the  bond.     If  you  had  not  given  the  bond,  would  not 

that  have  been  an  objection  ?]  It  is  not  necessary  to  contend 

that 

Lord  Denman,  C.  J. — As  to  the  merits,  we  think  the 
warrant  ought  to  be  issued  to  the  sherifi^;  as  to  the  other 
point  we  will  consider. 

On  a  subsequent  day,  in  the  same  term,  the  Court  stated, 
that  in  their  opinion  the  preliminary  objection  ought  not  to 
prevail,  and  that  the  rule  must  be  made  absolute. 

Rule  absolute. 


Ex  parte  Brady. 

The superin-  WW  .  H.  WATSON  moved  for  a  writ  of  mandamus,  to  be 

gistnrhuno  directed  to  the    superintendent  registrar  of   the    Salfoid 

ET^fiStT*  Union,  to  issue  his  certificate,  pursuant  to  the  6  &  7  Wm.  4, 

pursuant  to  c.  85,  8.  7.     The  parties  in  question  resided  in  the  Salfoxd 

6  &  7  Wm.  4,  . 

c.  85, 8.  7,  in  Union;  they  were  Catholics,  and  were  desirous  of  .being 
is  propL^tliat  i^arried  widiout  license,  at  a  Catholic  chapel  in  Man- 
*t*iw"[P*^®      Chester,   but  which   was  not  within   the  district  of  the 

shall  take  ' 

place  out  of  his  superintendent  registrar,  there  being  no  Catholic  chapel 
within  the  district,  over  which,  die  registrar  had  jurisdiction. 
The  question  was,  whether,  as  there  was  no  Catholic  chapel 
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within  the  district  in  which  they  resided,  they  had  a  right        1840. 
to  a  certificate  for  the  purpose  of  manying  at  a  CathoUc     ^^'^^      ^ 
chapel  not  within  the  district.     By  section  4,  of  the  6  &  7       Brady. 
Wm.  4,  c.  85,  it  is  provided,  ^'  that  it  every  case  of  marriage, 
intended  to  be  solemnized  in  England,  according  to  the 
rites  of  the  Church  of  England  (unless  by  license,  or  by 
special  license,  or  after  publication  of  banns),  and  in  eveiy 
case  of  marrii^e  intended  to  be  solemnized  in  England,  ac- 
cording to  the  usages  of  the  Quakers  or  Jews,  or  according 
to  any  form  authorized  by  this  act,  one  of  the  parties  shall 
give  notice,  under  his  or  her  hand,  in  the  form  of  Sche- 
dule A.  to  this  act  annexed,  or  to  the  like  effect,  to  the  « 
superintendent  registrar  of  the  district  within  which  the 
parties  shall  have  dwelt  for  not  less  than  seven  dajrs  then 
next  precedmg;  or  if  the  parties  dweU  in  the  districts  of 
different  superintendent  registrars,  shall  give  the  like  notice 
to  the  superintendent  registrar  of  each  district,  and  shall 
state  therein  the  name  and  surname,  and  the  profession  or 
condition  of  each  of  the  parties  intending  marriage,  the 
dwelling-place  of  each  of  diem,  and  the  time,  not  being  less 
than  seven  days,  during  which  each  has  dwelt  therein,  and 
the  church  or  other  building  in  which  the  marriage  is  to  be 
solemnized ;  provided,  that  if  either  party  shall  have  dwelt 
in  the  place  stated  in  the  notice  during*  more  than  one 
calendar  month,  it  may  be  stated  therein,  that  he  or  she 
hath  dwelt  there  one  month  and  upwards."    These  direc- 
tions had  been  complied  witL     Then  by  section  7  it  was 
enacted,  ^^  that  after  the  expiration  of  seven  days,  if  the 
Hianiage  is  to  be  solemnized  by  license,  or  of  twenty-one 
days,  if  the  marriage  is  to  be  solemnized  without  license, 
after  the  entry  of  such  notice,  the  superintendent  registrar, 
upon  being  requested  so  to  do,  by  or  on  behalf  of  the  party 
bv  whom  the  notice  was  given,  shall  issue  under  his  hand  a 
Hficate  in  the  form  of  Schedule  B.  to  this  act  annexed, 
nded  that  no  lawful  impediment  be  shewn,  to  the  satis&c- 
of  the  superintendent  registrar,  why  such  certificate  should 
issue,  and  provided  that  the  issue  of  such  certificate  shall 
have  been  sooner  forbidden  in  the  manner  hereinafter 
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1 840.  mentioned,  by  any  person  or  persons  authorised  in  that  behalf 
^"^^v~^  as  hereinafter  isprovided;  and  every  such  certificate  shall  state 
Beady.  the  particulars  set  forth  in  the  notice,  the  day  on  which  the 
notice  was  ent^^^  and  that  the  full  period  of  seven  days,  or 
of  twenty-one  days  (as  the  case  may  be),  has  elapsed,  since 
the  entry  of  such  notice,  and  that  the  issue  of  such  certifi- 
cate has  not  been  forbidden  by  any  person  or  persons  au- 
thorized in  that  behalf"  By  sec.  11  it  was  enacted,  ^  that 
every  superintendent  r^strar  shall  have  authority  to  grant 
Ucenses  for  marriage  in  any  bmlding  registered  as  herein- 
after  provided,  within  any  district  under  his  superintendencse, 
'  or  in  his  office,  in  the  form  of  Schedule  C.  to  this  act  an- 
nexed ;  and  for  every  such  license,  shall  be  entitled  to  have 
of  the  party  requiring  the  same,  the  sum  of  three  pounds, 
above  the  value  of  the  stamps  necessary  on  granting  sudi 
license ;  and  every  superintendent  registrar  shall,  four  times 
in  eveiy  year,  on  such  days  as  shall  be  appointed  by  the 
registrar  general,  make  a  return  to  the  registrar  general  of 
every  license  granted  by  him  since  his  last  return,  and  of 
the  particulars  stated  concerning  the  parties:  provided 
always,  that  no  superintendent  registrar  shall  grant  any  such 
license  until  he  shall  have  given  security  by  his  bond,  in 
the  sum  of  one  hundred  pounds,  to  the  registrar  general 
for  the  due  and  faithiul  execution  of  his  office :  provided 
also,  that  nothing  herein  contained^  shall  authorize  any 
superintendent  registrar  to  grant  any  license  for  marriage 
in  any  church  or  chapel  belonging  to  the  Church  of 
England,  or  licensed  for  the  celebration  of  divine  worship, 
according  to  the  rites  and  ceremonies  of  the  Church  of 
England,  or  any  license  for  marriage  in  any  registered 
building  which  shall  not  be  within  his  district  **  By  sec  18, 
it  was  provided,  '^  that  any  proprietor  or  trustee  of  a  se- 
parate building,  certified  according  to  law,  as  a  place  of 
reUgious  worship,  may  apply  to  die  superintendent  nsgistiar 
of  the  district,  in  order  that  such  a  building  may  be  regis- 
tered for  solemnizing  marriages  therein,  and  in  such  case, 
shaU  deliver  to  the  superintendent  registrar  a  certificate, 
signed  in  duplicate  by  twenty  householders  at  the  least. 
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that  such  building  has  been  used  by  them  during  one  year  1840. 
at  the  least,  as  their  usual  place  of  public  religious  worship,  Ex^aite 
and  that  they  are  desirous  that  such  place  should  be  regis^  Brady. 
tered  as  aforesaid,  each  of  which  certificates  shall  be  coun- 
tersigned by  the  proprietor  or  trustee,  by  whom  the  same 
shall  be  delivered ;  and  the  superintendent  r^istrar  shall 
send  both  certificates  to  the  registrar  general,  who  shall 
register  such  building  accordingly,  in  a  book  to  be  k^t 
&r  that  purpose,  at  the  general  register  office ;  and  the 
registrar  general  shall  indorse  on  both  certificates  the 
date  of  the  registry,  and  shall  keep  one  certificate  with 
the  other  records  of  the  general  registry  office,  and  shall 
return  the  other  certificate  to  the  superintendent  registrar, 
who  shall  keep  the  same  with  the  other  records  of  his  office ; 
and  the  superintendent  r^strar  shall  enter  the  date  of  the 
registiy  of  such  building,  in  a  book  to  be  furnished  to  him 
(oir  that  purpose  by  the  registrar  general,  and  shall  give  a 
certificate  of  such  registry,  under  his  hand,  on  parchment 
or  veUum,  to  the  proprietor  or  trustee,  by  whom  the  cer- 
tificates are  countersigned,  and  shall  give  public  notice  of 
the  registry  thereof,  by  advertisement,  in  some  newspaper 
circulating  within  the  county,  and  in  the  London  Gazetts, 
and  for  every  such  entry,  certificate,  and  publication,  the 
superintendent  registrar  shall  receive  at  the  time  of  the  de- 
livery to  him  of  the  certificates  the  sum  of  three  pounds." 
Sec  20  enacted,  ^^  that  after  the  expiration  of  the  said 
period  of  twenty-one  days,  or  of  seven  days,  if  the  marriage 
is  by  license,  marrif^s  may  be  solemnized  in  the  registered 
building  stated  as  aforesaid,  in  the  notice  of  such  marriage 
between,  and  by  the  parties  described  in  the  notice  and 
certificate,  according  to  such  form  and  ceremony  as  they 
may  see  fit  to  adopt:  provided,  nevertheless,  that  every 
such  marriage  shall  be  solemnized  with  open  doors,  between 
t  hours  of  ei^t  and  twelve  in  the  forenoon,  in  the 
ssence  of  some  registrar  of  the  district  in  which  such 
pstered  building  is  situate,  and  of  two  or  more  credible 
'nesses."  Sec  25  provided,  '^that  after  any  marriage 
XL  have  been  solemnized,  it  shall  not  be  necessary,  in 
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1840.  support  of  such  marriage,  to  give  any  proof  of  the  actual 
Ex  parte      dwelling  of  either  of  the  parties,  previous  to  the  marriage 

Brady.  within  the  district  wherein  such  marriage  was  solemnized 
for  the  time  required  by  this  act,  or  of  the  consent  of  any 
person,  whose  consent  thereunto  is  required  by  law ;  nor 
shall  any  evidence  be  given  to  prove  the  contraiy  in  any 
suit  touching  the  validity  of  such  marriage."  It  would  be 
seen  that  in  sec.  7,  that  no  place  was  mentioned  where  the 
marriage  was  to  take  place ;  but  in  sect.  1 1,  a  limitation 
was  placed  on  the  power  of  the  superintendent  registrar  to 
grant  licenses  for  marriages  in  registered  buildings,  not 
within  his  district,  by  excluding  buildings  not  within  his 
district  As  there  was  a  limitation,  therefore,  with  respect 
to  the  place  for  which  licenses  to  marry  should  be  granted, 
and  none  as  to  the  places  for  which  certificates  were  to  be 
granted,  it  might  be  presumed,  that  it  was  the  intention  of 
the  legislature,  that  the  superintendent  registrar  should 
have  the  power  to  grant  his  certificate  to  parties  not  read^nt 
within  his  district  This  construction  of  sec.  7,  was 
strengthened  by  the  language  of  sec.  25,  which  prevented 
any  question  being  raised,  after  the  marriage  was  solemnized, 
as  to  the  actual  dwelling  of  either  of  the  parties  previous  to 
the  marriage,  within  the  district  wherein  such  marriage  was 
solemnized,  for  the  time  required  by  the  act  It  had  hitherto 
been  the  custom  for  the  superintendent  registrar  to  grant  such 
certificates,  but,  at  the  instance  of  the  registrar  general,  the  su- 
perintendent registrar  now  refiised  to  grant  such  certificate& 

Pattbson,  J. — What  authority  is  there  for  saying  that 
persons  can  be  married  in  a  diflerent  district  fix>m  that  in 
which  they  reside  ?  The  intention  of  the  act  was  not  that 
parties  should  be  married,  in  &ct,  in  a  foreign  country,  or 
that  notice  could  be  given  in  London,  in  order  to  be  married 
in  Cumberland.  There  are  no  words  in  the  act  which  give 
leave  to  be  married  anywhere,  wherever  the  notice  may 
have  been  given.     I  will,  however,  consider  the  case. 

Cur.  adv.  vuli. 


HILART   TERBI,  3  VICT. 


337 


Pattison,  J. — I  cannot  think  that  because,  in  one  sec-  1^40. 
tion  (11,)  it  is  said,  that  the  superintendent  registrar  cannot  ex  parte 
actexcept  within  his  district, that, in  the  other(sect.7,)where  Beady. 
nothing  is  said  on  the  subject,  he  may  grant  his  certificate 
to  marry  at  any  place,  without  his  district  It  is  im- 
possible to  construe  acts  of  parliament  on  such  a  principle. 
However,  on  reading  sec  25,  it  appears  to  me  perfectly 
clear  what  the  intention  of  the  legislature  was.  It  was  not 
the  intention  of  the  legblature,  that  the  registrar  should 
have  power  to  grant  his  certificate  for  marriages  out  of  his 
own  district  The  superintendent  registrar  appears  to  have 
put  a  construction  on  the  act,  and  adopted  a  practice  thereon, 
which,  as  soon  as  it  was  brought  to  the  knowledge  of  the 
legistTar  general,  he  put  a  stop  to  it,  and  I  quite  agree  with 
him  in  the  construction  which  he  has  put  on  the  act  I 
caond,  therefore,  grant  this  rule  now  sought  to  be  obtained. 

Rule  refused^ 


CuicR  V.  Smith. 

■K.  K  RICHARDS  shewed  cause  against  a  rule,  for  set-  Where  a  de- 
ting  aside  a  writ  of  fi.  fiu,  on  the  ground,  that  it  had  issued  between  eleren 
after  the  death  of  the  defendant     The  defendant  died  on  ^^^^l^^the 
the  16th  of  December,  between  eleven  and  twelve  o'clock  morning,  and 
in  the  mormng.     Ihe  wnt  of  li  fa.  was  issued  between  one  was  sued  out 
and  two  in  the  afternoon  of  the  same  day,  and  tested  the  same  ^^  between 
day.     It  was  contended,  that  the  Court  would  not  divide  a  two  wad  three 

•^  ^  ^  '  the  afternoon  of 

day  into  firactions.     In  the  case  of  Thomas  v.  Desanges  (o),  ofthesameday, 
where  the  sheriff  took  possession  under  a  fi.  fa.,  and  at  a  later  the  writ  aside 
hoiur  of  the  same  day,  the  defendant  surrendered  in  discharge  **  »"*g^"^- 
has  bail,  and  afterwards  lay  in  prison  two  months,  and 
«ieby  committed  an  act  of  bankruptcy ;  and,  by  the  statute 

(a)  2  B.  &  Aid.  586. 

OL.  vm.  Z  D.  p.  c. 
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1840.        of  James,  he  was  a  bankrupt  from  the  time  of  his  arrest,  it 

Chick       ^^  ^^^^  ^^  ^^  *^  action  by  his  assignees  to  recover  the 

V.  value  of  such  goods,  the  Court  would  notice  the  fraction  of  a 

Smith*  i  -i    *  i  «    /•        i 

day ;  and,  therefore,  that  the  sheriff  having  entered,  before  the 
bankrupthad  surrendered  in dischaigeof  his  bail,  the  asaignees 
'  were  not  entitled  to  recover.  That  case  was  distinguishable 
from  the  present,  because  the  question  in  it  was  with  respect 
to  the  interests  of  third  persons.  Lord  TetUerdent  in  that  case, 
expressly  founded  hb  decision  on  that  reascm.  If  the  ques- 
tion had  been  between  the  assignees  and  the  bankrupt,  that 
decision  most  probably  would  not  have  been  prcmounoed 
In  the  present  case  it  did  not  appear  that  the  interests  of 
third  persons  were  at  all  affected.  In  thie  case  of  WaUon 
V.  Maskell  (a),  the  plaintiff  obtained  a  verdict  at  the  Spring 
Assizes;  the  defendant  died  on  the  18th  of  April;  costs 
were  taxed  on  the  21st ;  final  judgment  signed  on  th£  22nd, 
and  a  fi.  fiu  issued  on  the  same  day,  tested  on  the  first  day 
of  the  term.  The  Court  refused  to  set  afflde  the  fi.  fisL  for 
the  irregularity.  There,  Tindak  C.  J.  said,  ^  the  plaintiff 
is  brought  here  to  defend  the  fi.  fa.,  which,  on  the  fiu%  of  it, 
is  regular.  The  objection  should  have  been  to  the  judg- 
ment" From  this  case,  it  clearly  appeared  that  if  the  fi.  fiu 
was  good  on  the  &ce  of  it,  the  Court  would  not  inquire  into 
the  circumstances  under  which,  or  the  time  when  it  issued. 
Here,  on  the  face  of  it,  the  fi.  fiu  appeared  to  have  been  duly 
issued,  no  ground,  therefore,  existed  for  setting  it  aside. 

Chilton^  in  support  of  the  rule.  It  was  admitted^  on  the 
other  side,  that  the  defendant  died  before  the  actual  issue 
of  the  writ  Previous  to  the  statute  of  3&  4  Wm.  4,  c  67,  s.  2, 
which  enabled  parties  to  teste  writs  of  execution  on  the  day, 
on  which,  the  same  are  issued,  they  could  only  be  tested  in 
term  time.  If  a  party  chose  to  avail  himself  of  this  act,  he 
must  comply  strictly  with  its  tenns.  He  might,  however 
still  avail  himself  of  his  common  law  right,  for,  in  Brocher  v. 

(a)  Ant€f  vol.  2,  p.  810. 
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Pond{a\  it  was  held,  by  the  Court  of  Exchequer,  that  a  fi.  fa.        1 840. 
on  a  judgment  signed  after  the  defendant's  death  in  vacation,        chtck 

may  be  tested  on  the  last  day  of  the  preceding  term,  not-  »- 

Smith 
widistanding  the  3  &  4  Wm.  4,  c  67,  s.  2.     The  case  of 

WaUon  V.  McukeU  was  distinguishable  fix)m  the  present 

case.   There,  both  judgment  and  execution  were  of  the  term 

generally.    The  plaintiff  here  had  not  availed  himself  of  his 

common  law  right,  but  had  endeavoured  to  avail  himself  of  the 

statute.  In  doing  this,hewas  bound  to  comply  strictly  with  the 

statute,  and^  therefore,  to  teste  the  writ  exactly  of  the  time,  at 

which  it  issued.    Not  having  done  so,  the  writ  was  irregular. 

Although  in  general,  the  law  would  not  look  to  a  fraction  of 

A  ^Jf  J^U  where  injustice  would  be  the  consequence,  it 

would  notice  a  fraction.     In  the  case  of  Bee  cL  Wrangham 

▼.  Hersey  (6),  which  was  an  action  of  ejectment,  on  the 

demise  of  an  heir  by  descent,  the  demise  was  laid  on  the 

day  his  ancestor  died,  and  it  was  held  well  enough  after 

verdict     The  Court  there  said,  ^*  by  fiction  in  law,  the 

whole  term,  the  whole  time  of  the  assizes,  and  the  whole 

session  of  parliament,  may  be,  and  sometimes  are,  considered 

as  one  day,  yet  the  matter  of  &ct  shall  overturn  the  fiction, 

in  order  to  do  justice  between  the  parties.'^  Again,  in  Sadler 

V.  Leigh  (c\  where  goods  were  seized  under  a  fi.  f&,  the 

same  day  that  the  party  committed  an  act  of  bankruptcy,  it 

was  held  to  be  open  to  inquire  at  what  time  of  the  day  the 

goods  were  seized,  and  the  act  of  bankruptcy  was  committed, 

as  the  validity  of  the  execution  depended  upon  the  priority. 

hi  SmaUcomh  v.  Buckingham {d\  it  was  held,  that  where 

two  writs  of  fi.  &.  are  delivered  to  the  sheriff  on  the  same 

day,  and  he  executes  the  last  writ  first,  the  execution  is 

good,  but  the  dieriff  is  liable  to  the  plaintiff  in  the  first 

The  case  of  Thcmas  v.  Detanges  was  to  the  same  effect 

iTTESON,  J. — Suppose  the  suing  out  of  the  writ  and  the 
th  of  the  party  were  at  the  same  instant  ? 

^1)  Ante,  vol.  2»  p.  472.  (c)  4  Camp.  197. 

i)  3  Wils.  374.  id)  1  Salk.  320. 

z  2 
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Chilton.  That  iivould  be  irregular,  as  it  would  appear  that 
the  writ  had  not  been  issued  before  the  death  of  the  defend- 
ant, but  which  could  not  be. 

Patteson,  J. — I  think,  quacunque  via,  the  rule  must  be 
made  absolute.  If  no  fraction  of  a  day  is  to  be  conffldered, 
I  must  take  the  death  and  the  issuing  of  the  writ  to  be  con- 
temporaneous ;  whereas  the  writ  ought  to  have  been  issued 
before  the  death  of  the  defendant.  But  I  need  hardly  put 
the  case  on  that  point  The  good  sense  of  the  matter  is, 
that  where  it  is  necessary  to  shew  which  was  the  first  of  two 
acts,  the  Court  is  at  liberty  to  consider  fractions  of  a  day. 
The  rule  of  law  would  otherwise  be  absurd.  In  the  present 
Case,  the  rule  must  be  discharged  with  costs,  if  no  action  is 
brought,  but  without  costs,  if  the  parties  think  proper  to  avail 
themselves  of  their  right  of  action* 

Rule  absolute  accordingly. 


Doe  d.  pRYME  and  Another  v.  Roe  and  Another. 

An  affidavit  in  ^  OLE  shewed  cause  against  a  rule  obtained  by  WiUmore^ 
suDport  of  a  under  1  Geo.  4,  c.  87,  requiring  the  tenant  in  possession  to 
1  Geo.  4,  c.  87,  enter  into  the  rec(^izance,  and  give  the  undertaking  re- 
titled  ''Doe  d.  quired  by  that  statute.  It  was  objected,  that  the  aiRdavit* 
^^▼.Roeand  ^^  which,  the  application  was  founded  was  improperly  en- 
*u^i!f'.*  ^*  titled.     It  was  entitled.  Doe  d.  Pryme  and  Another  v.  Roe 

the  IJhnstian 

andsurnamesof  and  Another,  the  name  of  one  of  the  lessors  of  the  plaintiff 

of  the  plaintiff  ^ot  being  Stated.     The  cases  of  Rex  v.  The  Sheriff  of  Sur- 

rfen^h!^  °"*  ^^y  («>  ^^  ^^^'  ^P^^^r  V.  Want  (6),  Tomkim  v.  Geach 

Thedescrip-  ^nd  Others  (c\  Doe  dem.   Cousins  and  others  v.  Roe(d\ 

tion  of  a  parti-  ,    ,  ,  .  , 

cnlar  attorney,    shewed  that  such  an  entitling  of  the  affidavit  was  insufficient, 
to  the  pi^^i  Such  an  entitling  did  not  shew  that  the  affidavit  was  made 

in  a  declaration 

shei^*hm  to  (*)  2  Moore,  722.  (d)  Ante,  vol.  7,  p.  53. 

be  such  attor- 
ney, in  order  to  support  an  objection  that  an  affidavit  has  been  sworn  before  him  contrary  t 
the  directions  of  1  Reg.  Gen.,  U.  T.,  2  Wm.  4,  s.  6. 
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in  the  action  of  ejectment  brought  in  respect  of  the  premises 
in  qaestion.  Another  objection  to  the  affidavit  was,  that 
it  was  sworn  before  the  attorney  named  in  the  declaration^ 
which  was  contrary  to  the  directions  of  1  Reg.  Gen.>  H.  T*> 
2  Wm.  4,  8.  6. 

mUmare,  in  support  of  the  rule^  contended^  that  the  case 
of  Tomkifu  V.  Geach  and  others  did  not  apply,  because  that 
was  a  rule  for  judgment  as  in  case  of  a  nonsuit,  and  the 
parties  to  the  record  were  real ;  but,  in  an  action  of  eject- 
ment, the  whole  proceeding  was  fictitious,  and,  therefore, 
the  same  strictness  in  entitling  affidavits  was  not  required 
as  in  other  cases.  In  the  case  of  Doe  d.  Cousins  v.  Roe,  it 
did  not  appear  how  far  the  proceedings  in  the  cause  had 
gone.  It  could  not,  therefore,  be  ascertained  whether  that 
case  properly  applied  to  the  present  With  respect  to  the 
second  objection,  it  did  not  sufficiently  appear  to  the  Coiul, 
thai  the  attorney  mentioned  in  the  declaration,  was  the  at- 
torney at  the  time  of  the  affidavit  being  sworn,  llie  cases  of 
Beaumont  v.  Dean  (a)  y  and  Kidd  v.  Davis  (b),  shewed  that 
this  must  necessarily  appear,  in  order  to  render  the  ob- 
jection available. 
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Doed. 

Pryme 

and  Another 

9. 

Roe 
and  Another. 


Pattbson,  J. — ^The  case  of  Doe  d.  Cousins  v.  Roe  was  a 
motion  for  judgment  against  the  casual  ejector.  It  was, 
therefore,  in  a  very  early  stage  of  the  proceedings.  If  it 
had  not  been  necessary  to  mention  the  name  of  the  lessor  at 
all,  the  Court  would  have  said  so.  As  to  the  other  objection,  it 
i4)pear8,  on  the  iace  of  the  declaration,  that  the  person,  before 
whom  the  affidavit  was  sworn,  is  the  attorney  to  the  plaintiiF. 
Both  objections  are  good,  and  the  rule  must,  consequently,  be 
dischaiged. 

Rule  discharged. 


(a)   i^Ji/e,  Vol.  4,  p.  354. 


(«)  Ante,  Vol.  5,  p.  568. 


COURT  OF  EXCHEQUER. 

IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1840.  Erdt  f7.  Martin. 

A  writof ca.  u.  Ml  HE  defendant  had  been  arrested  on  a  capias  ad  satis- 
r&^l^*^*  fiiciendum,  which,  after  commanding  the  sheriff  to  take  the 
c.  no,  but  be-  defendant  to  satisfy  the  plaintiff  for  the  debt  and  costs  (in 

fore  the  late  J  r  ^  ^ 

fonn,  H.  T  the  usual  form),  proceeded  "  together  with  interest  upon  the 

mandod  the  '  ^aid  two  Several  sums  of  money  at  the  rate  of  4/.  per  cent 

Sellrfendimt  P®'  annum,  from  the  28th  day  of  November,  in  the  year  of 

to  satisfy  the  OUT  Lord,  1839,  on  which  day  the  judgment  aforesaid  was 

plaintiff  for  the  -  ..  ,  -ii.  /. 

debt,  costs,  and  entered  up,  and  have  that  money  with  such  mterest  as  afore- 
la^offourper  ^^>  before  US  at  Westminster,  immediately  after  the  exe- 
cent. ,  and  that  cution  thereoi^  to  be  rendered  to  the  said  J.  Erdy,  for  his 

th€  sheriff^ 

Mhouid  do  all  damages  and  interest  as  aforesaid,  and  that  you  do  all  such 
hy  the  2  Vict!  things  as  by  the  statute  passed  in  the  second  year  of  our 
JIJ^^^  ""^  reign ;  you  are  authorized  and  required  to  do  in  this 
Held,  that  as     behalf"    The  writ  was  tested  in  November,  1839. 

the  statute 
fnve  an  ad- 

uponexe!"   ^       ^-  -^*  Watson^  moved  to  set  aside  the  writ,  and  dischai^ge 
c^oDs,  the       ^g  defendant  out  of  custody,  on  the  ground  of  irregularity, 
alter  the  writ     The  writ  is  not  according  to  the  old  precedents  or  the  new 
though  no  ne^form  promulgated  by  the  judges.     The  forms  first  given 
J^^u^gt^"  under  the  1  &  2  Vict  c  110,  comprised  writs  of  elegit  and 
by  the  judges,    fieri  fitcias,  but  not  of  capias  ad  satisfiMriendum.     That  writ 
is  included  in  the  forms  which  came  into  operation  on  thi 
first  day  of  the    present   Term.     [Parke^  B.— The    17tl 
section  of  1  &  2  Vict  c.  1 10,  enacts,  that  every  judgment  deb 
shall  carry  interest  at  the  rate  of  four  pounds  per  cent  jje 
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annum  firom  the  time  of  entering  up  the  judgment;  then  as  1840. 
the  statute  gives  the  additional  right  to  interest,  what  ob-  ^""^^^ 
jection  is  there  to  altering  the  writ  accordingly  ?  The  judges  »• 

are  empowered  to  frame  new  forms  of  writs,  and  as  soon  as 
they  are  prcnnulgated  they  must  be  followed,  but  until  then, 
why  should  not  the  plaintiff  have  the  benefit  of  the  statiite,by 
making  the  requisite  alteration.  The  statute  does  not  re- 
quire that  the  old  form  shall  be  used  until  the  new  writs 
are  framed,  but  enacts,  that  such  new  or  altered  writs  shall 
be  sued  out  of  the  Courts  of  law,  equity,  &c.,  as  may  by 
such  Courts  be  deemed  necessary  or  expedient  for  giving 
effect  to  the  provisions  of  the  act,  and  in  such  forms  as  the 
judges  of  such  Courts  respectively  shall  from  time  to  time 
think  fit  to  order,  (a)  If  there  had  been  no  such  provision, 
die  part^  might  have  altered  the  former  writ,  and  adapted 
it  to  the  present  state  of  the  law.]  No  doubt  the  statute 
enacts  that  every  judgment-debt  shall  carry  interest, 
yet  the  sheriff  cannot  levy  it  under  a  writ  of  ca.  sa. 
[Par key  B. — The  rule  of  H.  T.,  2  Vict,  orders  that  the  forms 
there  given  '^  shall  be  used  from  and  after  the  first  day  of 
March  next,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  Court  in  which  the  action  is 
depending,  the  character  of  the  parties,  or  the  circumstances 
of  the  case  may  render  necessary."  Here  is  a  judgment 
upon  which  a  party  has  a  right  to  levy  interest,  and  that 
circumstance  renders  a  corresponding  alteration  in  the  writ 
necessary].  The  judges  framed  the  rules  of  H.  T.,  2  Vict., 
in  order  to  cany  into  effect  the  provisions  of  the  legislature, 
but  upon  its  being  suggested  that  there  were  some  cases 
sdU  unprovided  for,  the  rule  of  11.  T.,  3  Vict  was  pro- 
mulgated, [jilderson,  B. — The  form  of  the  ca.  sa.  is  ii^ 
accordance  with  the  present  practice].  Under  a  writ  of 
'^  sa.  it  is  the  duty  of  the  sheriff  not  to  take  the  money ; 
3  an  escape  if  he  does.  [Parke,  B. — But  the  effect  of 
writ  is,  that  the  defendant  may  be  kept  in  custody,  until 

(a)  1  &  2  Vict.  c.  1  ID,  s.  20. 


J 


V. 

Martin. 
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1840.        he  pays  not  only  the  debt  but  the  interest  also].     There 
Eedy         ^  ^  ftuther  objection,  that  the  writ  requires  the  sheriff  to  do 

all  such  things  as  the  statute  required     The  new  form  does 

not  contain  those  words. 

Parke,  B. — I  am  of  opinion  that  no  rule  should  be 
granted.  The  legislature  having  given  a  more  extensive 
remedy  upon  executions,  the  party  might  have  altered  his 
writ  accordingly,  though  the  judges  had  promulgated  no 
forms  for  that  purpose.  I  am  inclined  to  think  that  the 
rule  of  H.  T.,  2  Vict  was  sufficient  to  authorize  the  party  to 
make  the  necessary  alteration. 


Alderson^  B. — I  am  of  the  same  opinion. 


Rule  refused. 


After  the  com- 
mencement of 
a  suit,  a 


Ball  v.  Stanley. 

1.N  this  case,  after  the  commencement  of  the  suit,  the 

following  order  was  made  by  a  judge  at  Chambers : — **  Upon 

judge's  order     hearing  the  attorneys  on  both  sides,  and  by  consent,  I  do 

was  made  by  - 

consent  "  that  Order,  that  upon  payment  of  300/L,  the  debt  due  fiom  the 
oFthe^oste ***  defendant  to  the  plaintiff,  for  which  this  action  is  brought, 
debt"in  rix  ^^^  together  with  costs  to  be  taxed,  the  said  costs  to  be  paid 
months,  all  down,  and  the  said  debt  to  be  paid  in  six  months,  all 
ccedings  in  the  further  proceedings  in  this  cause  be  stayed.  And  I  do 
!wf  and  in    ^^"^^^^  order,  that  unless  the  said  debt  and  costs  be  paid  as 


cause 
sta 


stavea,  ana  m  — ' r — 

default  of  pay-  aforesaid,  the  plaintiff  is  to  be  at  liberty  to  sign  judgment, 

tiff shouldbe  and  issue  execution  for  the  amount  thereof    The  costs 

sign  judg-  having  been  paid  in  pursuance  of  the  order,  before  the  ex- 

wMts^were  piration  of  the  time  allowed  for  the  payment  of  the  debt, 

paid,  and  be-  the  plaintiff  obtained  the  order  of  Parke,  B.,  to  hold  thi 

fore  the  ex- 
piration of  the 

six  months,  the  plaintiff  obtained  an  order  to  hold  the  defendant  to  bail  under  the  1  &  2  Vict 
c.  110,8.  3. 

Held,  that  the  capias  was  a  proceeding  in  the  cause,  and  that  as  the  previous  order  amounte< 
to  an  agreement  to  give  credit  for  six  months,  the  plaintiff  could  not  hold  the  defendant  to  bi* 
before  the  expiration  of  that  period,  without  an  express  stipulation  to  that  effect. 
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defendant  to  bail  under  the  1  &  2  Vict  c.  110,  s.  3.     A        1810. 
capias  accordingly  issued,  upon  which  the  defendant  was 
arrested* 

V.  Williams  had  obtained  a  rule  to  rescind  the  order  of 
Parke,  B.,  and  set  aside  the  writ  of  capias,  on  the  ground 
that  the  learned  judge  had  no  power,  under  the  circum- 
stances, to  make  the  order. 

Humfrey  shewed  cause.  The  order  to  hold  the  defendant 
to  bsul,  is  not  a  ^^  further  proceeding"  in  the  cause  within 
the  meaning  of  the  previous  order.  The  term  ^^  further 
proceeding,"  means  such  proceedings  as  take  place  in  the 
ordinary  prepress  of  the  suit  [Alderson,  B. — The  affidavit 
to  obtain  the  order  to  arrest  must  be  entitled  in  the  cause, 
and  the  capias  cannot  be  executed  until  the  suit  has  been 
commenced  by  writ  of  summons].  No  doubt  there  is  a 
cause  depending,  but  the  arrest  is  not  an  ordinary  or  neces- 
sary proceeding  in  it,  but  a  mere  collateral  matter.  This 
view  of  the  case  seems  supported  by  the  3rd  section  of  the 
1  &  2  Vict  c.  110,  which  enables  a  judge  "by  a  special 
order^  to  direct  the  defendant  to  be  held  to  baiL 

V.  WHUams,  in  support  of  the  rule.  The  defendant  has 
agreed  not  to  dispute  the  amount  of  the  debt,  but  to  pay  it 
at  a  particular  period,  on  condition  that  the  plaintiff  will 
stay  proceedings ;  is  he  then  entitled,  before  that  period 
arrives,  to  arrest  the  defendant  and  put  him  to  the  expense 
of  putting  in  bail  ?  If  this  is  not  a  direct,  it  is  at  all  events 
a  collateral  proceeding  in  the  cause,  and  such  as  the  plaintiff 
was  not  entitled  to  take. 

Parke,  B. — When  this  matter  was  before  meat  Chambers, 
as  inclined  to  consider  that  the  term  "  further  proceed- 
;s,"  in  the  judge's  order,  meant  only  the  ordinary  pro- 
dings  with  a  view  to  final  judgment,  and  under  that 
position  I  granted  the  order  for  holding  the  defendant 
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to  bail  Upon  consideration  I  think  my  first  impresmon 
was  wrong,  and  that  I  ou^t  not  to  have  granted  the  order. 
This  is  clearly  a  collateral  proceeding  in  the  cause,  and 
when  the  defendant  consented  to  the  order,  he  was  in  the 
same  situation  as  if  credit  had  been  given  to  him  for  the 
payment  of  the  debt ;  in  &ct,  the  eflfect  of  the  order  was  to 
tie  up  the  hands  ci  the  plaintiflP,  so  that  he  could  not  use 
any  remedy  against  the  defendant  until  the  expiradon 
of  the  six  months.  The  result  is,  that  in  future,  if  these 
boigains  are  made,  where  it  is  intended  to  reserve  to  the 
plaintiff  the  right  of  proceeding  against  the  defendant  if  he 
is  about  to  leave  the  country,  a  stipulation  to  that  effect 
must  be  introduced  into  the  order ;  if  not,  the  effect  of 
giving  time  is  to  stay  all  proceedings  against  the  defendant 
until  the  expiration  of  the  period  agreed  on.  I,  therefore, 
think,  that  in  this  case  the  plaintiff  ought  not  to  have  arrested 
the  defendant,  and  that  the  rule  must  be  absolute,  the  de- 
fendant to  have  all  the  costs  occasioned  by  this  proceeding. 


Aldbbson,  B. — My  first  impression  was  adverse  to  the 
defendant,  but  on  consideration  I  think  that  this  was  a  col- 
lateral proceeding  in  the  cause,  changing  its  nature  6x>m 
that  of  a  cause  commenced  by  writ  of  summons,  to  one 
founded  on  a  capias. 


GuBNEY,  B.,  concurred. 


Rule  absolute. 


The  plea  of 
non  detinet 
merely  puts  in 
issue  toe  simple 
fact  of  detainer, 
and  if  the  de- 
fendant relies 
upon  a  justifi- 
aolc  detainer, 
he  must  plead 
it  special!  J. 


RiCHABDSON  f .  FrANKUM. 

Detinue  for  a  promissory  note.  Plea,  non  detinet. 
There  were  other  pleas,  which  are  immaterial  At  the  trial 
before  Gumey,  B.,  at  the  last  assizes  for  the  county  of 
Oxford,  the  following  facts  appeared:  The  note  was  for 
the  payment  of  50/.,  to  the  plaintiff,  but  did  not  contain  the 
words  "  or  order."     In  consequence  of  a  dispute  arising  out 
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of  the  sale  of  some  property  by  the,. plaintiff  to  one  John        1840. 
Grainger,  (the  deeds  of  wluch  had  not  been  delivered  up   i^jJ^JZT' 
to  Grainger,)  the  note  was  specially  indorsed  to  Ghrainger,  v. 

and  was  deposited  with  the  defendant,  who  acted  as 
Grainger's  attorney,  to  be  held  by  him,  until  it  was 
ascertained  whether  the  deeds  could  be  obtained  from  the 
party  in  whose  possession  they  were.  If  obtained,  the  note 
was  to  be  restored  to  the  plaintiff,  but  if  not,  then  the  note 
was  to  be  handed  over  to  Grainger.  The  dispute  between 
Grainger  and  the  plaintiff  not  being  settled,  the  plaintiff 
demanded  back  the  note,  when  the  defendant  refused  to 
deliver  it  up,  without  the  order  of  a  judge  for  that  purpose. 
The  learned  judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  upon  the  issue  of  non  detinet,  but  reserved  leave 
to  the  defendant  to  move  to  have  the  verdict  entered  for 
him. 

Ludlow,  Seijt,  moved  accordingly.  The  detainer  being 
justifiable,  the  defendant  is  entitled  to  have  the  verdict 
entered  for  him  upon  the  plea  of  non  detinet  The  count 
in  detinue  charges  not  merely  a  detmner  in  &ct,  but  an 
unjust  or  wrongful  detainer.  The  old  writ  of  detinue  con- 
tains a  charge  of  unjust  detainer,  which  shews  that  to  be  an 
essential  ingredient  of  the  action.  Fitz.  Nat.  Brev.  tit 
^  Detinue*^  The  plea  of  non  detinet  modo  et  forma  denies, 
therefore,  not  only  the  act  of  detention,  but  the  wrongful 
detainer,  and  consequently  evidence  may  be  given  to  shew 
that  the  detainer  was  justifiable,  unless  such  evidence  tends 
to  disprove  the  plaintifTs  property  in  the  goods,  which  is 
expressly  excluded  by  the  new  rules  of  pleading,  Reg.  Gen., 
H.  T.,  4  Wm.  4,  No.  3.     Detinue. 

Pab&b,  B. — You  contend,  that  though  the  plea  admits 
:  plaintiff's  property,  yet  the  defendant  is  at  Uberty  to 
9ve  any  lawful  excuse,  not  involving  a  denial  of  the 
intiff's  property.  Even  at  common  law,  must  not  such 
defence  have  been  specially  pleaded  ?     Before  the  new 
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1840.        pleading  rules,  the  defence  of*  a  lawful  excuse  might  have 
RicuARDfiON    ^^^  set  up  under  the  general  issue  in  trover;  as  in  Solomon 
^'  V.  Dawes  (a),  where  the  defendant  refused,  upon  demand, 

to  give  up  goods  on  the  ground  of  the  party  demanding 
them,  not  being  the  true  owner,  though  the  demand  was 
made  on  his  account,  the  defendant  bona  fide  intending 
to  keep  them  for  the  true  owner,  and  to  deliver  them  to 
him  when  ascertained.  So  in  detinue,  the  plea  of  non 
detinet  allows  the  defence  of  lawful  excuse  for  non-delivery, 
the  new  rules  having  merely  excluded  a  traverse  of  the 
plaintiff's  property. 

Lord  Abinger,  C.  B. — ^There  is  no  ground  whatever  for 
the  motion.  It  is  true  that  the  action  is  for  an  unjust  de- 
tainer, but  the  new  rules  separate  the  &ct  fit)m  the  excuse 
or  justification.  The  defence  must  have  been  pleaded  at 
common  law,  and  the  new  rules,  instead  of  extending,  limit 
the  effect  of  the  plea. 

Parke,  K — The. plea  of  non  detinet  at  common  law, 
denied  the  plaintiff's  property  as  well  as  the  cletention  by 
the  defendant  But  its  operation  was  limited  by  the  new 
rules  of  pleading,  which  rendered  the  plea  an  admission  of 
the  plaintiff's  property.  But  at  common  law,  it  was  ne- 
cessary to  plead  such  a  defence  as  this.  In  Co.  LUt.  283  a, 
there  is  this  passage,  ^'  In  detinue,  the  defendant  pleadeth 
non  detinet,  he  cannot  give  in  evidence  that  the  goods 
were  pawned  to  him  for  money,  and  that  it  is  not  paid,  but 
must  plead  it,  but  he  may  give  in  evidence  a  gift  fix)m  the 
plaintiff,  for  that  proveth  he  detaineth  not  the  plaintiff's 
goods."  The  evidence  of  justification  in  this  case  was 
plainly  inadmissible  under  non  detinet 

Alderson,  R— I  am  of  the  same  opinion.  I  cannot 
distinguish  between  an  unjust  detainer  and   a  wrongful 

(a)  1  Esp.  83. 
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conversion.     In  trover  the  plea  of  not  guilty  puts  in  issue        1840. 
the  simple  feet  of  conversion ;  in  detinue,  the  plea  of  non    ^^^^^^^ 
detinet,  puts  in  issue  the  simple  feet  of  detainer.  _    v- 

Rule  refused. 


Habbison  v.  Patnter. 
Case  against  the  sheriff  of  Surry,  for  a  false  return  of  in  an  action 
nulla  bona,  to  an  alias  testatum  fi.  fa.,  issued  against  the  Jf^^of  Surry 
West  Cork  Mining  Co.     Pleas,  first,  not  guilty ;  secondly,  forafalseretuni 
That  there  were  no  goods,  chattels,  or  effects  of  the  said  appeared  that 
West  Cork  Mining  Co.  within  the  sheriff's  bailiwick,  whereof  exeSitbn  is- 
he  could  or  might  have  levied,  &c. ;  thirdly.  That  the  de-  '"^^^  J^«» 
fendant  had  not  notice,  (as  in  the  declaration  alleged),  of  judgment  reco- 
any  such  goods,  chattels,  or  effects  within  his  bailiwick.  Mining  Com- 
whereof  he  could  or  might  have  levied,  &c.     At  the  trial  5Sri837,u»o 
befoid  Lord  Abinger,  C.  B.,  at  the  London  Sittings  afler  ^n^  ^^^ 
last  Hilary  Term,  the  following  fects  appeared     On  the  sued  against 
6th  Jime,  1839,  an  alias  testatum  fi.  fa.  had  issued  against  ^t^the suitors. 
the  West  Cork  Mining  Co.,  for  249i  18*.,  the  damages  thlJhAT^h^ 
recovered  against  the  company,  in  an  action  at  the  suit  of  then  sheriflf, 

1        i.-rt*         t     t        ^  i*   t  ••i/»i»  **'**^  ™  execu- 

the  plaintiff,  and  also  the  expenses  of  the  ongmal  fi.  fa.,  alias  tion  property 
interest,  &c  To  this  writ,  the  defendant,  as  sheriff,  had  JJi'  ^^j^^^- 
returned    nulla   bona.     The    company    carried   on    their  Pn>c««}ing» 

*  ,  •'      ,  were  taken  m 

business  in  Ireland  .  but  had  premises  in  the  county  of  the  Court  of 
Surry.     In  the  year  1837,  two  writs  of  fieri  &cias,  one  at  it  was  referred 
the  suit  of  Angelo  Solari,  for  1034t,  and  the  other  at  the  I?!^!^**'!,!*' 

^o  '  '  report  as  to  the 

suit  of  Charles  Elkington,  for  500L,  issued  against  the  effects  ▼aljtiity  of  the 

i»i  1-11  •-aj-Ai«i       daimsof  S.  and 

of  the  company,  and  under  these  wnts,  Mr.  Alcock,  the  E.  The  goods 

were  sold  and 
▼alnedat  9432. 
18«.  StL,  which  was  paid  by  the  undersheriff  into  a  banker's  in  Middlesex  to  his  own  account. 

Mastor  reported  that  5302.  only  was  due  tc 

levu 


Subsequently,  the  Mastor  reported  that  5302.  only  was  due  to  8.,  and  that  nothing  was  due  to  £. ; 
d  it  was  ordered,  that  the  sheriff  should  be  at  liberty  after  iMtyment  of  the  sum  due  to  Solari,  to 


plaintiff  lodged  L. 

e  office  of  C. ,  the  then  sheriff,  the  orig^inal  fi.  fa. ,  but  no  further  step  was  taken  until  the  6th  of 
jne,  1839,  wben  an  alias  was  lodged  with  the  present  defendant.    The  same  undersheriff  con- 
inedinoffice  during  the  years  1837, 1838,and  1839,  and  the  balance  of  the  money  deposited  in 
V31  remained  in  the  bank  when  the  plaintiff's  alias  fi.  fa.  issued. 
Htld,  that  the  defendant  could  not  i4>ply  the  balance  in  satisfaction  of  the  plamtiflf^s  execution. 
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1840.        then  sheriff  of  the  county  of  Suny,  took  in  execution  the 
Haraison*    property  of  the  company  to  a  considerable  amount;  pro- 
»•  ceedings  were  then  taken  in  the  Court  of  Chancery,  and  by 

an  order  of  that  Court,  Mr.  Alcock  was  restrained  fix>m 
selling  the  goods  seized  under  these  writs,  and  it  was 
referred  to  the  Master  to  inquire  and  report  as  to  the 
validity  of  the  claims  of  Solari  and  Elkington,  in  October, 
1837  ;  and  before  the  Master  made  any  report,  the  goods 
were  sold,  and  realized  9432.  Ss.  Sd.  This  sum  was  re- 
ceived by  Mr.  Abbott,  the  undersheriff,  and  by  him  paid 
into  the  banking  house  of  Messrs.  Snow,  Paul,  and  Co., 
in  the  county  of  Middlesex,  to  his  own  account  On  the 
27th  November,  1838,  the  Master  made  his  report  on 
Solan's  claim,  and  found  due  to  him  530/L  only.  The 
Master's  report  was  confirmed  on  the  12th  April,  1839, 
when  it  was  ordered  that  the  late  sheriff,  Thomas  Alcock, 
should  pay  to  Solari,  out  of  the  proceeds  of  the  sale,  under 
his  execution,  the  balance  found  by  the  Master  to  be  due, 
which  was  accordingly  done.  On  the  31st  May,  1839,  the 
Master  reported  on  EHkington's  claim,  and  found  nothing  to 
be  due  to  him  in  respect  of  his  execution;  but  that  15L  15s* 
was  due  on  another  account  .  On  the  confirmation  of  this 
report  on  the  8th  August,  1839,  it  was  ordered  that  the 
sheriff  should  be  at  liberty  immediately  after  the  payment 
of  the  sum  found  by  the  Master  to  be  due  to  Solari,  to  pay 
the  balance  to  some  person  duly  authorized  by  the  company. 
Besides  these  two  executions  at  the  suit  of  Solari  and 
Elkington,  the  present  plaintiff,  in  July,  1837,  had  issued 
an  execution  against  the  effects  of  the  company,  which  was 
satisfied,  and  the  balance  of  the  proceeds  of  the  sale  under 
the  said  execution,  viz.  426^  28.  6cL  was  received  by  Mr. 
Abbott,  the  undersheriff,  and  as  in  the  previous  case,  paid  by 
him  into  the  bank  of  Messrs.  Snow,  Paul,  and  Co.,  to  his  own 
account  On  the  14th  of  June,  1838,  the  present  plaintiff 
lodged  in  the  office  of  Mr.  Challoner,  the  sheriff  of  the 
county  of  Surry  for  that  year,  the  fi.  fa.  of  which  the  writ 
of  execution  mentioned  in  the  declaration  was  the  alias  ; 
but  no  further  steps  were  taken  till  6th  of  June,  1839,  (after 
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the.  statute  1  &  2  Vict  c.   110  had  come  into  operation),        1840. 
when  the  alias,  mentioned  in  the  declaration,  was  issued     hawiibom 
and  lodged  in  the  office  of  the  present  defbidant,  Mr.  ^' 

Paynter,  the  sheriff  of  the  county  of  Surry,  for  that  year. 
On  the  15th  of  June,  1839,  notice  was  given  to  the  de- 
fendant of  the  before-mentioned  levies.  Mr.  Abbott,  the 
undersheriff,  continued  in  office,  during  the  years  1837, 

1838,  and  1839,  and  though,  upon  the  change  df  sheriff,  no 
change  was  made  in  his  account,  (which  he  had  kept  for 
some  years),  with  Snow,  Paul,  and  Co.,  yet  he  treated  the 
moneys  deposited  there  as  belonging  to  the  accounts  of  the 
diffisrent  sherifl^  in  whose  shrievalties  it  was  received. 
The  balance  of  the  moneys  deposited  in  1837,  still  remained 
in  the  bank,  at  the  time  when  the  alias  fL  fa.  was  lodged, 
and  notice  given,  in  June,  1839,  as  before  mentioned.  A 
verdict  was  found  for  the  plaintiff  on  the  third  issue,  for  die 
defendant  on  the  other,  witii  liberty  for  the  plaintiff  to 
move  to  enter  a  verdict  for  himself  for  251^  10«.  on  these 
issues. 

Kelly  moved  accordingly.  The  defendant  had  money  in 
his  hands,  belonging  to  the  company,  with  which  he  might 
have  satisfied  the  plaintiff's  execution ;  there  was  the  same 
nndersheriff  in  the  three  shrievalties  of  1837,  1838  and 

1839,  and  the  money  in  question  remained,  during  all  that 
time,  in  the  bank,  in  his  name.  [^Parke,  B. — ^The  cir- 
cumstance of  the  same  person  having  continued  under- 
sheriff  can  make  no  difference.  The  question  is,  whether 
or  no  the  defendant  had  money  or  goods  belonging  to  the 
company ;  if  the  money  is  to  be  regarded  as  a  debt  due 
fit)m  the  former  sheriff  to  tiie  company,  it  would  not  be 
seizable].  It  may  be  considered  as  money  belonging  to  the 
company  within  the  provision  of  the   12th  section  of  the 

c  2  Vict  c.  110(a).     The  previous  writs  could  not  be 

a)  And  be  it  enacted.  That  by  inferior  Court  after  the  time  ap- 
se of  any  writ  of  fieri  facias  pointed  for  the  commencement 
le  sued  oat  of  any  superior  or     of  this  act,  or  any  precept  in 
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Harbison 

V, 

Paynter. 


considered  as  wholly  executed,  whilst  any  part  of  the  pro- 
ceeds remain  in  the  sheriff's  hands ;  so  that  if  there  had 
been  different  undersheri£,  there  must  have  been  an 
actual  transfer  of  the  process,  and  the  fruits  of  it  by  the 
precedmg  to  the  succeeding  sheriff;   3  &  4  Wm.  4,  c.  99, 


pursuance  thereof  »  the  sheriff  or 
other  officer  having  the  execution 
thereof,  may  and  shall  seize  and 
take  any  money  or  bank  notes, 
(whether  of  the  Governor    and 
Company  of  the  Bank  of  Eng- 
land,   or    any    other   bank    or 
bankers),  and  any  cheques,  bills 
of  exchange,  promissory  notes, 
bonds,  specialties,  or  other  se- 
curities for  money,  belonging  to 
the  person  against  whose  effects 
such  writ  of  fieri  fisicias  shall  be 
sued  out;  and  may,  and  shall 
pay  or  deliver  to  the  party  suing 
out  such  execution,  any  money 
or  bank  notes  which  shall  be  so 
seized,  or  a  sufficient  part  thereof; 
and  may,  and  shall  hold  any  such 
cheques,  bills  of  exchange,  pro- 
missory notes,  bonds,  specialties, 
or  other  securities  for  money  as 
a  security  or  securities  for  the 
amount  by  such   writ    of   fieri 
facias,  directed  to  be  levied,  or  so 
much  thereof  as  shall  not  have 
been  otherwise  levied  and  raised ; 
and  may  sue  in  the  name  of  such 
sheriff  or  other  officer  for  the 
recovery  of  the  sum   or   sums 
secured  thereby,   if,  and   when 
the  time  of  payment  thereof  shall 
have  arrived ;  and  that  the  pay- 
ment to  such  sheriff  or  other 
officer,  by  the  party  liable  on  any 
such  cheque,  bill  of  exchange, 
promissory  note,  bond,  specialty, 
or  other  security,  with  or  without 
suit,  or  the  recovery  and  levying 


eicecutiou  against  the  party  so  li- 
able, shall  discharge  him  to  the 
extent  of  such  payment,  or  of  such 
recovery,  and  levy  in  execution,  as 
the  case  may  be^  from  his  liability 
on  any  such  cheque,  bill  of  ex- 
change, promissory  note,   bond, 
specialty  or  other  security ;  and 
such  sheriff  or  other  officer  may, 
and  shall  pay  over  to  the  party 
suing  out  such  writ,  the  money 
so  to  be  recovered,  or  such  part 
thereof  as  shall   be  sufficient  to 
discharge  the  amount  by    such 
writ  directed  to  be  levied ;  and  if, 
after  satisfaction  of  the  amount 
so  to  be  levied,   together  with 
sheriff's  poundage  and  expenses, 
any  surplus  shall  remain  in  the 
hands  of  such  sheriff  or  other 
officer,  the  same  shall  be  paid  to 
the  party   against   whom    such 
writ  shall  be  so  issued ;  provided 
that  no  such    sheriff  or    other 
officer  shall  be  bound  to  sue  any 
party  liable  upon  any  such  cheque, 
bill  of  exchange,  promissory  note, 
bond,  specialty,  or  other  security, 
unless  the  party  suing  out  such 
execution  shall  enter  into  ahond, 
with  two  sufficient  sureties,  for 
indemnifying  him  from  all  costs 
and  expenses  to  be  incurred  in 
the  prosecution  of  such  action.  <>f 
to  which  he  may  become  liable  ii 
consequence  thereof,  the  expense 
of  such  bond  to  be  deducted  out 
of  any  money  to  be  recovered  in 
such  action. 
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s.  7  (a)y  and  as  the  same  undersheriff  continued  in  office 
throughout  the  whole  period,  it  must  be  assumed  that  he 
did  that  which  the  law  required  him  to  do.     The  money, 
therefere^  belonging  to  the  company  must  be  taken  to  have 
come  into  the  hands  of  the  defendant.     [^Aldenon,  B. — 
Where  money  is  levied  under  an  execution,  so  much  as  is 
sufficient  to  satisfy  the  claim  of  the  execution  creditor  is  a 
debt  due  to  him,  and  the  surplus  is  a  debt  due  to  the  par^ 
whose  goods  have  been  seized  and  sold.]     [Lord  AHnger 
C.  B. — There  is  no  instance  of  money  levied  by  one  sheriff 
before  the  expiration  of  his  office  being  transferred  to  his 
successor.     In  the  present  case,  if  any  transfer  at  all  can 
be  inferred,  it  is  a  transfer  in  the  county  of  Middlesex. 


184a. 


HxausoN 
PA)rNT£a. 


(a)  And  be  it  further  enacted. 
That  every  sheriff  of  any  county, 
dty,  liberty,  divieion,  town  corpo- 
rate,  or  place,  shall,  at  the  expira- 
tion of  his  office,  make  oat,  and 
deliver  to  the  new,  or  incoming 
iherifl^  a  true  and  correct  list  and 
account,  under  his  hand,  of  all 
prisoners  in  his  custody,  and  of 
all  writs  and  other  process  in 
hands  not  wholly  executed  by 
him,  with  all  such  particulars  as 
shall  be  necessary  to  eicplain  to 
the  said  incoming  sheriff  the 
several  matters  intended  to  be 
transferred  to  him,  and  shall 
thereupon  turn  over  and  transfer 
to  the  care  and  custody  of  the 
said  incoming  sheriff,  all  such 
prisoners,  writs,  and  process,  and 
an  records,  books,  and  matters 
^)pertaining  to  the  said  office  of 
sheriff;  and  the  said  incoming 
sheriff  shall  thereupon  sign  and 
0  a  duplicate  of  such  list  and 
ount  to  the  sheriff  going  out 
office,  to  whom  the  same  shall 
L  good  and  sufficient  discharge 
>ud  from   all   the  prisoners 

(MU  vni  A 


therein  mentioned  and  transferred 
to  the  said  incoming  sheriff,  and 
the  farther  charge  of  the  exe- 
cution of  the  writs,  process,  and 
other  matters  therein  contained, 
without  any  writ  of  discharge,  or 
other  writ  whatsoever ;  and  the 
said  incoming  sheriff  shall  there- 
upon stand  and  be  charged  with 
the  said  prisoners,  and  also  with 
the  execution,  and  the  care  of 
said  writs,  process,  and  other 
matters  contained  in  the  said  list 
and  account,  as  folly  and  ef- 
fectually as  if  the  same  writs  and 
process  had  been  turned  over  by 
indenture  and  schedule ;  and  in 
case  any  sheriff  shall  refuse  or 
neglect,  at  the  expiration  of  his 
office,  to  make  out,  sign,  and  de- 
liver such  list  and  account  as 
aforesaid,  and  to  turn  over  the 
process  aforesaid,  in  manner 
aforesaid,  every  such  sheriff  so 
neglecting  or  refusing  shall  be 
liable  to  make  such  satisfaction  by 
damages  and  costs  to  the  party 
aggrieved,  as  he,  she,  or  they  shaU 
sustain  by  such  neglect  or  refusaL 

A  D.  P.  C. 
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But  the  plaintiff  issued  his  writ  into  Surrey.]    Parke^  B. — 
Suppose  the  writs  not  to  have  been  **whoHy  executed" 
f*  within  the  meaning  of  the  statute  3  &  4  Wm.  4^  c.  99,  s.  7, 

if  the  money  has  not  been  transfened  to  the  present  sheriff, 
the  plaintiff  can  make  no  claim  against  him.  According  to 
the  old  cases  before  the  statute  3  &  4  Wm.  4,  c .  99>  the 
Court  would  not  order  money  remaining  in  the  hands  of  a 
late  sheriff,  to  be  paid  over  to  his  successor.]  Here  there 
was  an  incomplete  execution  of  the  writs,  and  it  must  be 
taken  that  an  actual  transfer  was  made ;  all  the  dealings 
were  with  the  same  undersberiff,  and  the  rights  of  parties 
are  not  to  be  affected  by  secret  practice  in  his  office. 

Lord  Abingeb,  C.  B. — It  is  quite  immaterial  that  the 
same  peroon  continued  undersberiff;  that  circumstance 
could  not  render  the  new  sheriff  liable  for  money  which 
was  never  transferred  to  his  accoimt  The  money  was  a 
mere  debt  due  from  Alcock  to  the  company,  and  not 
seizable  under  the  plaintiff's  execution.  The  rights  and 
liabilities  of  successive  sherifis,  are  not  varied  by  the  em- 
ployment of  the  same  person  as  undersberiff,  any  more 
than  they  are  varied  by  the  employment  of  the  same  depu^ 
in  London^  under  the  3  &  4  Wm.  4,  c  42,  &  20.  I  think 
there  is  no  ground  for  the  rule  moved  for. 

Parkb,  B. — ^I  am  clearly  of  opuiion  that  the  plaintiff  is 
not  entided  to  a  rule.  [His  Lordship  then  stated  tiie  iacts]. 
It  has  been  urged  by  Mr.  KeUyt  that  when  the  present 
sheriff  came  into  office,  the  two  writs  were  not  ^^  wholly 
executed,''  and  consequentiy  tiiat  they  ought  to  have  been 
transferred  to  him  for  complete  execution,  and  that  upon 
the  &cts  of  the  case  a  proper  transfer  is  to  be  taken  for 
granted.  But  I  think  that  the  writs  were  ^*  wholly  exe^ 
cuted,"  as  nothing  remained  to  be  done  under  them.  The 
writs,  therefore,  ought  not  to  have  been  transferred  to  the 
present  sheriff*  The  balance  of  the  money  levied  under 
them  was  in  the  bands  of  the  bankers,  to  the  credit  of  AI- 


V. 

Paynteb. 
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cock,  the  former  sheriff,  and  he  ought  not  to  pay  it  over  or         1840. 

transfer  it  to  any  of  his  successors ;  in  fact,  he  would  have     Harrison 

done  wrong  if  he  had  done  so.     The  question  then  is, 

whether  the  present  sheriff  could  seize  or  apply  the  balance 

at  the  bankers  in  satisfaction  of  the  plaintiff's  execution  ? 

It  is  clear  he  could  not     Alcock,  the  former  sheriff,  was 

indebted  to  the  company  to  the  amount  of  that  balance, 

and  the  bankers  were  indebted,  either  to  him  or  to  the 

undersheriff,  who  was  his  agent,  to  the  same  amount     The 

balance  was  not  '^  money"  belonging  to  the  company  within 

the  meaning  of  the  12th  section  of  the  1  &  2  Vict  c.  110, 

which  has  been  referred  to ;  neither  was  it  "  property  of 

any  other  kind"  mentioned  in  that  act,  and  thereby  made 

seizable.     Reliance  was  placed  upon  the  fact  of  the  same 

person  having  been  undersheriff  to  the  different  sheriiis' 

But  that  makes  no  difference  in  point  of  law.     Perhaps  a 

notice  served  upon  him  might  be  equivalent  to  a  notice 

served  on  different  undersherifis. 

Alderson,  B. — In  my  opinion  the  writs  in  question  were 
"wholly  executed."  The  money  levied  under  them  was 
not  paid  over  immediately,  merely  because  the  sheriff  waited 
for  die  directions  of  the  Lord  Chancellor,  as  to  the  appor* 
tionment  of  it  After  the  apportionment  is  ordered,  part 
of  the  moneys  is  paid  to  the  execution  creditor,  and  then 
the  balance  remained  a  debt  from  the  old  sheriff  to  the 
company.  The  question  then  is,  whether  the  present  sheriff 
is  liable  in  any  way  ?    I  think  he  is  not 

RoLFE,  B.,  concurred. 

Rule  refused 
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Basan  V.  Arnold. 

To  tn  action  by  ASSUMPSIT  by  Second  indorsee  against  acceptor  of  a 

against ac-  ^^  ^f  exchange.     The  defendant  pleaded:  first,  that  the 

ceptorof  aWll  ^^  p  j^  ^^  ^^  indorsed,  and  he,  the  defendant  ao- 

thedefen£mt  cepted  the  Said  bill  for  the  accommodation  of  the  said  J. 
thatheaccepted  C.  B.,  and  without  any  value  or  consideration  by  any  one 

acLmou^on  P^®°  ^^  received  for  die  said  drawing  or  indorsing,  or  for 

^^''**°^®-  the  acceptance  or  the  payment  thereof  of  all  which  the 

pltintifl^  ttpon  plaintiff  then  had  notice.     And  the  defendant  further  says, 

to  discount  the  ^^^^  the  said  J.  C.  B.  then  indorsed  and  delivered  the  said 

iSer  the  biu  ^^  ^  ^®  plaintiff,  and  the  plaintiff  then  took  and  received, 

was  indora^  to  and  has  always  held  the  same,  in  order,  and  upon  the  agree- 

and  before  the  ment  and  terms  that  he,  the  plaintiff,  should  discount  the 

of  the  suit,  the  ^^^^^^9  ^^^  ^^^^  P&y  the  value  and  proceeds  thereoi^  upon 

5om!^ The  bill  ^^^^  discounting,  to  the  said  J.  C.  B.,  and  upon  no  other 

to  a  person  un-  terms  whatever.     And  the  defendant  further  says,  that  the 

defendant  then  plaintiff  did  not  discount  the  said  bill,  or  procure  or  pay  the 

te'liSfe  to  ^^^«  or  proceeds  thereof  upon  such  discounting,  or  any 

Pjy  *H"»o«nt  part  thereof,  to  the  said  J.  C.  B.,  or  to  the  said  P.  L.,  or  to 

of  the  bill  to  ^                                                             ,     . 

the  said  person  the  defendant ;  but  he,  the  pltdntifl^  holds,  and  always  has 

S^S'LT  beld,  the  said  biU  mthout  having  given  any  value  whatever 

who  from  the  for  the  same :  and  that  neither  the  defendant  nor  the  said 

tune  of  the  m- 

dorsement,  J.  C.  B.  has  ever  received  any  value  or  consideration  what- 

been,  and  still  ever  for  the  said  bin     Verification.     Secondly,  that  after 

Aerwf*'^"^  the  said  bill  was  indorsed  to  the  plaintiff,  and  before  the 

Replication  to  commencement  of  this  suit,  to  wit,  on  the  29th  July,  1839. 

first  plea,  de  ...                                   .                          .        mi 

injuria ;  to  the  he,  the  plaintiff,  indorsed  and  delivered  the  said  bill  upon 
that  at  t^etime  good  and  sufiScient  consideration,  to  a  certain  person  whose 

of  the  com-  name  is  to  die  defendant  unknown ;  and  the  defendant  then 

nencement  oi 

the  suit,  the  became,  and  still  is  liable  to  pay  the  amount  of  the  said  bil^ 

plamtiff  waSy 

and  $tmu  the  to  the  said  person  to  whom  it  was  so  indorsed,  and  whc 

holder  of  the 

bill,  without 

this,  that  any  other  person  is  the  holder  thereof  modo  et  form&.     HM,  that  de  njorii  was  a  good 

replication  to  the  first  plea,  and  that  the  repUcatioii  to  the  last  plea  was  bad  on  special  demuiiw 
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from  the  time  of  that  indorsement  hitherto  has  been,  and       1840. 
still  is  the  holder  thereo£     Verification. 

Replication,  to  the  first  plea,  de  injuria.  Replication  to 
last  plea,  that  at  the  time  of  the  commencement  of  this  suit, 
the  plaintiff  was,  and  still  is  the  holder  of  the  said  bill ; 
without  thifif,  that  any  other  person  is  the  holder  thereof  in 
manner  and  form  as  in  the  said  last  plea  is  allied,  and  this 
the  plaintiff  prays  may  be  inquired  of  by  the  country. 

Special  demurrer  to  replication  to  first  plea,  assigning  for 
cause,  that  the  said  second  plea  of  the  defendant  (to  which 
the  plaintiff  hath  replied,  <<  That  the  said  defendant  of  his 
own  wrong  broke  his  promises,**}  does  not  admit  that  the 
defendant  ever  made  any  promise  to  pay  the  plaintiff,  but 
amounts  to  a  denial  or  traverse  of  any  such  promise  ever 
haviDg  been  made ;  and  that  the  said  second  plea  does  not 
coDfflst  of  a  mere  matter  of  excuse  for  the  non-performance 
of  the  promise  declared  on,  but  that  the  said  plea  amounts 
to  an  avoidance  thereo£  And  that  the  same  plea  further 
contains  matter  of  interest  in  the  defendant  in  the  said  bill 
of  exchange,  and  also  that  the  said  defendant,  in  his  said 
{Jea,  justifies  under  authority  firom  the  plaintiff;  and  also, 
for  that  the  said  replication  of  the  plaintiff  to  the  said 
second  plea  of  the  defendant,  is  in  other  respects  uncertain, 
informal,  and  insujflScient  Special  demurrer  to  replication 
to  last  plea,  assigning  for  causes,  that  the  special  traverse 
being  the  concluding  part  of  the  replication  to  the  last  plea, 
which  is  the  part  thereof  which  professes  to  take  issue  on 
the  said  last  plea,  does  not  put  in  issue  the  allegation  con- 
tained in  the  said  last  plea,  that  such  other  person  was  the 
holder  of  the  said  bill  at  the  time  of  the  commencement  of 
diis  suit^  or  of  the  said  plea  being  pleaded,  but  seeks  to 
raise  an  issue  whether  any  other  person  was  such  holder  at 
the  date  of  the  said  replication ;  that  if  the  said  replication 
in  issue  the  feet  whether  any  other  person  than  the 
intiff  were  such  holder  at  the  time  of  such  plea  being 
ided,  the*i8sue  thereby  raised  is  immaterial    That  if  the 
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1840.  plaintift'  intended  to  rely  on  the  allegation  in  the  said  re- 
plication, that  the  plaintiff  was,  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  the  holder  of  the  said 
bill  of  exchange,  the  said  plaintiff  should  not  have  pleaded 
the  same  as  inducement  to  the  said  special  traverse,  but 
should  have  concluded  to  the  country,  without  the  addition 
of  such  special  traverse.  And  further,  that  the  said  plaintiff, 
in  the  said  replication,  hath  so  replied  as  to  kave  the  said 
defendant  in  doubt  as  to  the  part  of  the  said  replication  on 
which  he,  the  said  plaintiff,  means  to  take  issue,  and  that 
the  said  traverse  is  double  and  immateriaL  And  also  for 
that  the  said  replication  is  in  other  respects  uncertain,  in- 
formal, and  insufficient. 

Dowdewfeli,  in  support  of  the  demurrer.  De  injuria  is  a 
bad  replication  to  the  first  plea,  which  is  not  the  excuse, 
but  in  denial  of  the  promise  alleged  in  the  declaration. 
\_Parkef  B. — Is  not  this  point  settled  by  Isaac  v.  Fairer  (a)?] 
There,  the  question  was,  whether  the  replication  de  injuria 
was  applicable  to  actions  of  assumpsit.  The  plea  is  in  sub- 
stance a  traverse  of  the  indorsement,  and  &lls  within  the 
principle  laid  down  in  Whiiidker  v.  Marian  (A),  that  where 
the  plea  in  effect  denies  the  promise  alleged,  de  injuria  is 
an  informal  replication.  [Pa/rke^  B. — The  plea  admits  the 
indorsement,  but  shews  it  to  have  been  without  considera- 
tion, and  that  in  consequence  the  defendant  is  excused  from 
payment]  The  plea  shews  that  there  was  not  an  absolute 
indorsement  as  alleged  in  the  declaration,  but  a  conditional 
indorsement  for  a  specific  object,  and  it  is  dear  that, 
under  such  an  indorsement,  the  property  in  the  bill  is  not 
divested  or  transferred  until  the  condition  is  performed. 
Buchanan  v.  Findiay  (c).  This  case  is  distinguishable  from 
Isa^c  V.  Farrer^  because  there,  the  plaintifi'  disclosed  cir- 
cumstances of  firaud.     [^Parke^  B. — The  replication  is  good. 

(a)  Ante,  Vol.  4,  p.  750.  (c)  9  B.  &  C.  p.  738. 

(6)  2  Scott,  p.  567. 
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Tbe  indorseineiit  to  the  plaintiff  prima  &cie  transfers  the  1840. 
property  in  the  bilL  ^Iderson,  B. — The  plea  states  cir- 
cumstances which  excuse  the  payment,  nothwithstanding 
the  iudoisement]  The  replication  to  the  second  plea  is 
bad,  as  it  raises  an  immaterial  issue.  The  issue  is  not 
whether  the  person  mentioned  in  the  plea  was  the  holder 
of  die  bill  at  the  oomineBcement  of  the  suit,  but  whether 
aay  other  person  is  now  the  holder  thereof? 
The  Court  called  upon 

KnowIe*9  in  support  of  the  replication.  The  replication 
denies  that  any  other  person  than  the  plaintiff  was  the 
holder  of  the  bill  in  the  sense  mentioned  in  the  plea,  that 
i%  at  the  commencement  of  the  suit  In  a  declaration  on  a 
bill  payable  at  a  certain  period  after  date,  it  is  not  necessary 
to  aver  that  the  period  had  elapsed  before  the  commence* 
meat  of  the  smt  Owen  v.  Waken  (a).  So  here,  the  plea 
has  reference  to  the  time  when  the  action  was  commenced. 

Dowdeuoell.^^lt  is  consistent  with  this  replication,  that 
the  plaintiff  may  have  obtained  back  the  bill  after  declara- 
tion, and  before  plea.  Dendg  v.  Powell  (b)  and  Le  Bret  v. 
Papilbmic),  Aew  that  the  all^adon  ^^  still  is"  applies  to 
tbe  time  of  plea  pleaded.  [Lord  Abingevj  C.  B. — The  only 
material  question  is,' whether  the  plaintiff  was  the  holder 
of  the  bill  at  the  tidae  of  action  brought  ?]  Then  this  re- 
plication is  bad,  as  raising  a  different  issue.  [Parker  B. — 
The  only  question  is,  as  to  the  meaning  of  the  word  ^^  is" 
in  the  plea  ?  I  think  it  means  at  the  time  of  plea  pleaded. 
You  had  better  amend  on  both  sides]. 

Amendment  accordingly. 
nU,  Vol.  5,  p.  234.    (6)  Ante^  Vol.  6,  p.  577-     (c)  4  East,  p.  502. 
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Lamb  v.  Vice  and  Others. 

Th    I '  tiff  -^^^l"  ^^  bond,  in  the  penal  sum  of  500JL     The  declani- 

declaredona  tion   set  out   the  condition  of  the  bond,  and  assigned 

him  as  knight  breaches.  .  The  condition  (after  redting  that  the  defendant, 

P^ce  (^ou^  John  Vice,  was  admitted  by  the  pkdntiff,  knight  marshal, 

which,  after  and  one  of  the  judires  of  the  Court  of  the  Eine^s  Palace  of 

reciUnff  that       ,„  .  J   "^  o 

the  defendant  Westminster,  to  be  one  of  the  bearers  of  the  viiges  of  the 
bearers  of  the  household  of  OUT  then  sovereign  lord  the  then  king,  and 
]|25  c^^  but  ^^®  ^^  *^®  oflScers  and  ministers  of  the  Court  of  our  aove- 
conditioned  reign  lord  the  then  king,  and  of  the  King's  Palace  of  West- 
fendant  should  minster,  during  the  wUl  and  pleasure  of  the  said  plaintifl^) 
baiffromdlde-  ^^  ^^  ^^  ^^  defendant  and  his  followers,  for  the  time 
FMt^^  "Jj  beings  should,  and  would,  from  time  to  time,  and  at  all 
obey  the  orders  times  thereafter,  during  the  continuance  of  the  defendant, 
it  then  alleged,  John  Vice,  in  the  said  place  or  office,  well,  fidthfidly,  and 
he  hadlSie^**  honestly  behave  themselves  in  the  same  place  or  office,  in  aD 
insuificient  bail  things  according  to  the  duty  of  the  said  place  or  office.  And 
action,  and  had  the  defendant  should  and  would  faithfully  and  hcmestly 
orc^r  of  the  BeTve  and  execute  all  such  writs,  process,  or  warrants  issued 
Court,  re.        ^^  ^f  ^^xe  Said  Court,  as  should  be  delivered  unto  hun  to 

quinng  bim  to 

pay  the  amount  be  cxecutcd  by  him  according  to  his  utmost  power.    And 

costs  in  the       should  and  would  make  a  due  return  in  all  cases  where  a 

^e^  thauhe    ^^^^^^^  thereof  was  or  is  required  by  law.     And  should  and 

trm*ee^f''"V    ^^^  ^^^  every  arrest  by  the  said  John  Vice  to  be  made, 

party  dam.        take  sfffflcient  bail  of  able  persons  within  the  jurisdiction 

<«titled  as  such  ofthe  said  Court,  where  the  party  arrested  should  be  by  law 

fulf!^OTnt^(J   *«*^fe  M  ^^  appearance  of  the  party  so  arrested  at  the 

debt  and  cost*,  next  Court  of  the  said  Palace  at  Westminster  after  such 

arrest    And  should  and  would  duly  return  and  deliver 

unto  the  said  Court,  the  said  bail  bond  thereupon  so  taken 

at  the  next  Court  day  after  such  arrest  made  as  aforesaid. 

And  further  and  also,  if  the  said  John  Vice  should  an 

would  from  time  to  time,  and  at  all  times  thereafter,  obseroi 

perform,  and  obey  aU  the  lawful  order  and  orders,  rule  ana 

rules  of  the  said  plaintiff,  or  any  other  judge  or  judges  of  th 
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said  Court,  and  Umching  concerning  himself  ,  or  his  duty  and 
behaviour,  in  hit  place  as  aforesaid,  ^c.  Then  that  present 
obligation  was  to  be  void,  &c. 

The  first  breach  stated,  that,  theretofore,  to  wit,  &c.,  &a, 
within  the  jurisdiction  of  the  said  Court  of  the  Queen's 
Pslaoe  at  Westminster,  one  Richard  Deane  became,  and 
was  indebted  to  one  Emanuel  Moses  in  a  sum  exceeding 
20L,  upon  and  in  respect  of  certain  causes  of  action  before 
them  and  within  the  jurisdiction  of  the  said  Court,  accrued 
to  the  said  Emanuel  Moses  against  the  said  Richard  Deane, 
to  wit,  for  the  sum  of  46iL  16^.,  upon  a  bill  of  exchange  for 
that  amount,  dated,  &c.,  and  drawn  by  one  J.  H.  M.,  upon 
and  accepted  by  the  said  Richard  Deane,  within  the  juris- 
diction of  the  said  Palace  Court,  payable  two  months  after 
date  to  the  said  J.  H.  M.,  indorsed  to  the  said  Emanuel 
Moses  for  a  valuable  consideration,  which  bill  when  pre- 
sented for  payment,  was  dishonoured.  That  the  said 
Richard  Deane  being  so  indebted  to  the  said  Emanuel 
Moses,  heretofore  and  after  the  making,  by  the  said  de- 
fendants, of  the  said  writing  obligatoiy,  and  before  the 
commencement  of  this  suit,  and  whilst  the  defendant,  John 
Vice,  was  such  oflicer  of  the  said  Palace  Court,  as  aforesaid, 
and  before  the  making  and  passing  of  a  certain  act  of  Par- 
liament made  and  passed  in  a  session  of  Parliament  held  in 
die  first  and  second  years  of  the  reign  of  her  present 
Majesty,  intituled,  &c.,  to  wit,  on,  &c.  (a).  It  then  al- 
leged the  issuing  of  a  writ  of  capias,  directed  to  the  bearers 
of  the  virges  of  her  Majesty's  household  and  the  officers  and 
ministers  of  her  Majest^^s  said  Court  of  her  Palace  of  West- 
minster, and  every  of  them,  and  tested  in  the  name  of  the  now 
plaintifl^  as  such  knight  marshal  as  aforesaid,  and  maiked  for 
bail  for  46/L  16^.,  by  affidavit  and  the  delivery  of  the  writ  to 
the  defendant,  John  Vice,  and  the  arrest  of  Richard  Deane, 

the  taking  of  a  bail  bond  firom  him,  and  two  sureties,  J.  H. 

T.  R.,  and  that  it  was  the  duty  of  the  defendant,  John 


1840. 


Lahb 

0. 

Vice 
and  Others. 


i)  The  act  for  Bbolishinff  inipriionment  for  debt»  1  &  2  Vict.  c.  110. 
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1840.  Vice,  duly  to  take  *^  only  good,  able,  sufficiexit,  and  responsiUe 
sureties  within  the  jurisdiction  of  the  said  Court,  in  the  said 
bond  for  R.  Dean's  appearance,  and  not  to  release  him  from 
custody  and  arrest  until  he  had  taken  sudi  bond  with  good, 
able,  solvent,  and  sufficient  sureties."  That  the  two  sureties^ 
J.H.  and  T.R.,'*  at  the  time  of  their  so  becoming  pledges  and 
sureties,  and  signing  the  said  bond  were  not,  nor  was  either 
of  them,  nor  have  they,  nor  hath  either  of  them  at  any  time 
since,  been  good,  able,  sufficient,  scdvent,  or  responsible  sure- 
ties within  the  jurisdiction  of  the  said  Court,''  for  R.  Deane's 
appearance ;  but  that  they  were,  and  each  of  them  was,  at 
the  time  of  their  becoming  such  suxeties  as  afivesaid,  &c., 
*'  wholly  insufficient  for  that  purpose,  and  insolvent,  bad,  and 
unable  sureties  in  the  premises."  That  R.  Deane  had  not 
appeared,  that  the  debt  had  not  been  paid  or  satisfied,  and 
that  the  body  of  R.  Deane  had  not  been  surrendered  in  dis- 
charge of  his  bail  or  otherwise.  By  mean$  of  which  said 
premises t  the  said  Emanuel  Moses  hath  been  and  is  wholkf 
deprived  of  the  benefit  of  the  said  arrest  of  the  said  R. 
Deane,  and  of  the  means  of  satisfying  the  said  debt^  and  the 
costs  and  changes  by  him  in  and  about  his  said  suit  in  that 
behalf  expended,  and  in  and  about  the  said  arrest  of  him,  the 
said  R.  Deane,  &c 

The  second  breadi  stated,  that  *^  the  said  cause  in  the  said 
Court  of  the  Palace,  so  commenced  and  prosecuted  by  the 
said  Emanuel  Moses  against  the  said  R.  Deane,  as  aforesaid, 
was  afterwards,  and  after  such  arrest  and  taking  of  the  said 
bond,  with  the  said  insufficient  sureties,  as  aforesaid,  and 
after  the  making  of  the  said  first  mentioned  writing  obliga- 
tory, and  whilst  the  same  was  in  full  force,  and  before  the 
commencement  of  this  suit,  and  before  the  determination  of 
the  said  cause,  to  wit,  on,  &c,  removed  into  the  Court  of 
Queen's  Bench,  by  a  writ  of  habeas  corpus  cum  causd,  di- 
rected to  the  Judges  of  Her  Majesty's  Court  of  Her  Palace 
of  Westminster ;"  that  the  return  to  the  writ  was  to  the 
efiect  that  ^*  the  said  R.  Deane,  in  the  said  writ  named 
was  taken  at  Westminster,  in  the  county  of  Middlesex, 
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within  the  jurbdicdcHi  of  the  said  Court,  and  was  detained 
in  the  Queen's  prison^  under  their  custody^  by  virtue  of  a 
plaint  levied  agiunst  him  in  the  said  Court,  at  the  suit  of 
the  said  Emanuel  Moses,  for  a  plea  of  trespass  on  the  case, 
to  the  damage,  &c.,  and  that  that  was  the  cause  of  the 
takii^  and  detaining  the  said  R.  Deane  in  the  said  prison, 
under  their  custody,  whose  body  they  had  ready  at  the 
place  in  the  said  writ  mentioned,  ftc."  That  notice  of 
special  bail*  ^tvl,  J*  H.  and  T.  R.,  put  in  upon  the  habeas 
corpus,  was  given ;  that  notice  of  exception  to  the  biul  was 
given ;  that  the  bail  did  not  appear  or  justify,  taliter  pro- 
cesBum ;  that  afterwards,  &c.,  a  writ  of  procedendo  was 
issued  taliter  processum ;  that  afterwards,  &c.,  by  a  rule  in 
that  behalf  made,  in  and  by  the  said  Palace  Court,  in  the 
said  last  mentioned  cause ;  ^^it  was  ordered  by  the  Court  of 
her  said  Majesty's  Palace,  that  the  said  defendant^  one  of 
the  officers  of  her  Majesty's  said  Court,  within  four  days 
next  after  notice  of  the  said  rule  to  be  given  to  him,  the 
said  defendant,  should  peremptorily  bring  into  her  said 
Mqesty's  said  Palaoe  Court,  the  body  of  the  said  then  de- 
fisudant,  R«  Deane  i^  that  a  copy  of  the  said  rule  was  re- 
gularly served  upon  the  defendant,  John  Vice,  and  notice 
of  the  said  order  of  the  said  Court  given  to  him ;  that  the 
said  defendant^  John  Vice,  ^^  not  regarding  his  said  duty  in 
that  behalf,  but  wrongfully,  and  iniending  to  injure  himy  the 
said  then  plaintiff',  Emanuel  Mote%r  did  not  bring  into 
Court  the  body  of  Richard  Deane,  taliter  processum ;  that 
upon  an  application  to  the  said  Court,  ^^  at  the  suit  and  at 
the  instance  of  the  said  Emanuel  Moses,"  to  wit,  on,  ftc^ 
^^it  was  ordered,  in  and  by  a  certain  rule  and  order  of  the 
S£ud  Court  of  her  said  Majesty's  Palace  at  Westminster, 
and  of  the  plaintiff  as  such  knight  marshal  and  judge 
thereof  as  aforesaid.  Upon  reading  a  certain  rule  nisi 
etofore,  to  wit,  on,  &c.,  made  in  and  by  the  said  Court 
uhe  Queen's  Palace  at  Westminster,  in  the  said  last 
itioned  cause,  and  upon  reading  also  the  several  affida- 
filed  therein,  and  upon  hearing,  &c,  that  the  sidd  de- 
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1810.        fendant,  John  Vice,  should  forthwith  pay  to  the  siud  then 
plaintiff,  Emanuel    Moses,  or   his  attorney,    the  sum  of 


,/•  40iL  16«.,  and  interest,  the  debt  in  the  said  last  mentioned 

ViCK 

and  Others,  action,  together  with  the  costs  of  such  said  action,  to  be 
taxed,  and  also  the  costs  of  and  occasioned  by  the  said  i^ 
plication  in  that  behalf  as  aforesaid,  to  be  likewise  taxed ; 
that  the  rule  was  personally  served  on  the  defendant,  John 
Vice,  and  that  he  did  not  pay,  and  hath  not  paid  to  the 
said  then  plaintiff,  Emanuel  Moses,  or  to  the  now  plaintiff, 
or  to  either  of  them,  the  debt,  interest,  and  taxed  costs, 
amounting,  &c,  to  wit,  to  66^  9«.  4c^.,  although  the  same 
was  afterwards,  to  wit,  on,  &c.,  demanded  of  the  said  John 
Vice,  who  had  full  notice  of  the  premises,  and  that  he  had 
not  obeyed  the  said  lawftd  order  and  rule  of  the  said  judges 
of  the  said  Court,  as  aforesaid,  and  had  therein  made  de- 
&ult,  contrary  to  the  tenor  and  effect  of  the  said  condition, 

&C. 

The  defendant  having  suffered  judgment  by  definilt,  a 
writ  of  inquiry  to  assess  damages  was  issued,  and  came  on 
to  be  tried  before  Lord  Ahinger^  C.  B.,  at  the  sitting  after 
last  Hilary  Term,  when  it  was  proved  to  be  the  practice  of 
the  Palace  Court,  whenever  an  order  like  the  above  was 
disobeyed,  to  allow  the  party  injured  to  bring  an  action  on 
the  bond,  in  the  name  of  the  marshal  The  learned  judge 
directed  the  damages  to  be  adsessed  at  66£  9s.  4d,  leave 
being  reserved  to  the  defendant  to  move  for  the  reduction 
of  the  damages  to  \b.  if  the  Court  should  think  fit 

Warren  now  moved  accordingly.    The  case  fells  vrithin 
the  provisions  of  the  8  &  9  Wnu  3,  c  11,  s.  8,  whidi  re- 
quires the  plaintiff  to  assign  or  surest  breaches  of  the  con- 
dition, and  he  is  only  entitied  to  the  amount  of  damage 
proved  to  have  been  sustained,  the  judgment  standing  as 
a  security  for  future  damage.     [Lord  Abinger,  C.  B. — Oi 
of  the  defendants  has  undertaken  to  obey  all  the  lawfu 
orders  and  rules  of  the  judges  of  the  Palace  Court     H 
has,  according  to  the  practice  of  that  Court,  been  ordered 
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to  pay  the  debt  in  the  oi^inal  action,  and  interest,  and  1840. 
certain  taxed  costs,  amoonting  together  to  66/L  9s.  4dL,  and 
he  has  disobeyed  that  order.]  There  are  two  breaches 
sflBigned ;  first,  that  the  defendant  Vice  had  taken  insuffi- 
cient bail,  whereby  Moses^  the  plaintiff  in  the  original  action, 
had  lost  the  benefit  of  the  arrest ;  second,  that  an  order  for 
the  payment  of  the  debt,  &c.,  to  Moses  or  his  attorney,  had 
becD  disobeyed,  and  that  no  payment  had  been  made  to 
the  present  plaintiff  It  is  dear,  therefi>re,  that  no  damage 
has  arisen  or  can  arise  to  the  present  plaintiff,  in  con- 
sequence al  the  breach  of  the  condition  of  the  bond.  The 
pluntiff  is  one  of  the  judges  of  the  Court,  which  distin- 
guishes this  case  fit>m  that  of  a  sheriff,  who  is  responsible 
for  the  acts  and  omissions  of  his  officers,  and,  therefore,  en- 
titled to  daim  an  indemnity  firom  theuL  The  proper  mode 
of  proceeding  for  the  benefit  of  Mosesy  the  original  plaintiff, 
was  by  attachment  tar  disobedience,  either  of  the  rule  of 
Court  to  bring  in  the  body,  or  of  the  rule  to  pay  the  debt, 
&c  The  present  plaintiff  cannot  be  considered  as  a  trustee 
for  Moses,  as  he  was  under  no  obligation  by  the  common 
law  or  by  statute  to  take  such  a  bond  as  this.  It  is  true 
that  a  creditor  may  sue  on  an  administration  bond  as  a 
party  interested  in  the  intestate's  estate,  has  an  equity 
entitling  him  to  sue.  The  Archbishop  of  Canterbury  y. 
House  {a).  The  object  of  the  statute  22  &  23  Car.  2,  c.  10, 
which  requires  a  bond  to  be  given,  was  to  protect  and 
secure  the  rights  of  creditors  and  next  of  kin.  So  with  re- 
spect to  bail  bonds,  one  of  the  objects  of  the  23  Hen.  6,  c.  9, 
was  to  secure  the  defendant's  appearance,  in  order  that  the 
plaintiff  might  not  be  delayed  in  his  suit ;  and  it  was  no^ 
until  after  the  4  Anne,  c  16,  s.  20,  (which  made  such  bonds 
asagnable)  that  the  plaintiff  had  the  fiill  benefit  gf  the  bail 
bond.  [Parke,  B. — ^The  party  had  an  equity  to  sue  in  the 
le  of  the  sheriff,  without  an  assignment].  The  present 
bond  whidi  the  original  plaintiff  had  no  equity  to  put 

(a)  1  Cowp.  140. 
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in  suit,  as  there  was  at  common  law  an  eifectnal  and  re- 
cognised remedy  by  attachment ;  and  there  is  no  statutory 
provision  requiring  the  obligee  to  take  such  a  bond  for  the 
benefit  and  security  of  third  parties.  The  obligee  who  has 
sustained  no  substantial  injury,  is  only  entitled  to  nominal 
damams. 

Lord  Abinqeb,  C.  B. — ^The  plaintiff  was  a  trustee  for 
Moses,  who  might  bring  an  action  upon  the  bond  in  the 
plaintiff's  name,  or  he  mi^t  sue  for  the  benefit  of  Moses. 
Nothing  is  more  common  than  for  a  cestui  que  trust  to  sue 
upon  a  bond  in  the  name  of  his  trustee.  In  such  a  case,  if 
the  defendant  pleaded  the  plaintiff's  bankruptcy,  it  is  a 
good  replication  that  he  is  suing  as  trustee  merely. 

Pabxs,  B. — ^If  the  object  of  the  bond  had  been  merely 
to  indemnify  the  obligee  firom  actual  damage  to  himself, 
there  would  have  been  considerable  weight  in  the  aigoment 
But  according  to  the  practice  of  the  Palace  Court,  the 
knight  marshal  takes  such  a  bond  as  this  as  a  trustee  for 
the  parties  who  are  suitors  there.  With  respect  to  bail  bcmds, 
even  before  the  statute  of  Anne^  there  was  an  equitable 
right  in  the  party  to  compel  the  sheriff  to  allow  him  to  sue 
on  the  bond  in-the  sheriff's  name,  in  which  case  the  latter 
would  surely  be  entitled  to  recover  for  the  benefit  of  the 
party  the  fiill  amount  of  damage  sustained.  On  the  &ce  of 
this  bond,  it  appears,  that  it  must  have  been  made  for  the 
benefit  of  somebody  else,  and  the  very  form  of  the  instru- 
ment indicates,  that  the  plaintiff  has  taken  it  as  a  trustee  for 
other  parties. 


Aldebson  and  Rolfe,  Bs.,  concurred. 


Rule  refiised. 
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1840. 

Peacock  v.  Nichols. 

In  this  case,  which  was  an  action  of  trover,  the  declaration  In  trorer,  the 
had  been  delivered  on  the  8th  of  March,  and  on  the  3l8t  impKcaticm  ^" 
of  the  same  month,  Adams,  Seijt,  had  obtained  a  rule,  f^Slt^^y 
caUmff  on  the  plaintiff  to  shew  cause,  why,  upon  the  de-  proceedBngs 

V  o    ^  '         .7'      r  on  delivery  of 

livery  up  of  the  several  articles  enumerated  in  a  certain  a  portion  of  the 
list,  and  the  payment  of  costs,  and  of  any  damage  done  to  ^menuif 
the  goods ;  all  fiirther  proceedings  should  not  be  stayed ;  ^^  *"1^^ 
and  why,  if  the  plaintiff  should  not  be  willing  to  accept  the  event  of 

•  m  t    m  the  puuitiff 

such  articles,  and  the  costs  and  damage  aforesaid  in  dis-  refusing  such 
duu:ge  of  the  action,  the  defendant  should  not  be  at  liberty  c^' wiU  per- 
to  deliver  up  the  said  articles,  the  plaintiff  to  pay  the  costs  ?^^^  ^\  » 
cS  the  action  subsequent  to  the  delivery  up  of  the  same,  in  li^er  up  the 

ffoodsa  the 

case  he  should  not  recover  in  respect  of  some  other  articles,  pUuntiirto  pay 

befddes  those  deUvered  up,  or  more  than  nominal  damages  ^^^[*jj|^ 

in  respect  of  those  delivered  up.    fhittipi  v.  Haytoard(a),  qnently  to  such 

was  then  re&ned  to.  the  event  of  his 

not  recovering 
inrespect  of 

Barstow  shewed  cause.    This  case  does  not  &11  within  f"??*^*' 

articles  than 

the  principles  hud  down  in  Phillips  v.  Hayward.    That  those  delivered 
was  an  action  of  detinue  for  certain  deeds,  as  to  one  of  than  nominal 
which  the  defendant  admitted  that  he  had  no  defence,  and,  ap^^oTthocr' 
coDsequendy,  he  would  have  gone  to  trial  with  the  certainty  delivered  up. 
of  a  verdict  against  him,  although  he  might  have  established 
his  case  upon  the  only  question  in  dispute.     Here,  the  de- 
fendant ofiers  to  restore  only  a  portion  of  the  goods,  and  it 
is  very  probable  his  object  may  be,  tiux>ugh  collusion  with 
third  parties,  to  place  himself  in  a  better  position  as  to  the 
residue.     At  all  events  the  application  is  too  late. 

LRRE,  R — ^Ever  since  I  have  been  a  judge,  orders  of 
iescription  have  been  constantly  made  at  Chambers. 

(a)  Ante,  Vol.  3,  p.  362. 
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Aldebson,  B. — Nothing  can  be  more  reasonable  than 
this  application,  it  is,  as  it  were,  an  ofier  to  pay  the  goods 
into  Court;  I  recollect  seeing  a  similar  order  of  Lord  Ten- 
terden  when  I  was  at  the  bar* 

Rule  absolute. 


In  acttont  by 
the  public 
officer  of  a 
banking  00- 
putnenhtp, 
It  is  sufficient 
In  the  declara^ 
tionto  describe 
the  plaintiff  as 
the  duly  ap- 
pointed puolio 
officer  of  the 
company,  with- 
out averrnig 
that  the  re- 

anisites  of 
le  7  Geo.  4, 
c  40,  s.  4,  have 
been  complied 
with. 


Spiller  V.  Johnson. 

J^^HIS  was  an  action  by  a  banking  co-partnership.  The 
declaration  commenced;  James  Robert  Spiller,  who  has 
been  duly  nominated  and  appointed  one  of  the  public 
officers  of  the  Northern  and  Central  Bank,  &c.,  complains^ 
&C.  The  defendant  demurred  specially,  on  the  ground 
that  it  did  not  iqppear  in,  or  by  the  declaration,  that  the 
plaintiff  was  a  member  of  the  co-partnership,  resident  in 
England,  and  duly  roistered,  according  to  the  provinonsof 
the  7  Geo.  4,  c  46,  s.  4. 

Martin,  in  support  of  the  demurrer.    The  7  Greo.  4, 
c.  46,  s.  4,  regulates  the  Co-partnership  of  bankera     By  the 
9th  section  it  is  enacted,  '^  that  all  proceedings  at  law  or  in 
equity,  to  be  commenced  or  instituted  for,  or  on  behalf  of 
any  such  co-partnership,  for  recoveringany  debts,  or  enforcing 
any  claims  or  demands  due  to  such  co-partnership,  or  for 
any  other  matter  relating  to  the  concerns  of  such  co-part- 
nership, shall,  and  lawfully  may  be  commenced  or  instituted, 
and  prosecuted  in  the  name  of  any  one  of  the  public  officers 
nominated  a$  (tforesaid,  for  the  time  being,  of  such  co- 
partnership, as  the  nominal  plaintiff  for  or  on  bdialf  of 
such  co-partnership."    The  4th  section,  which  relates  to 
the  mode  of  nomination,  requires  that  an  account  or  return 
shall  be  made  out  according  to  the  form  contained  in  th 
schedule,  wherein  shall  be  set  forth  the  true  names,  title 
or  firm  of  such  corporation  or  co-partnership,  and  also  tb 
names  and  places  of  abode  of  all  the  membe|:B  of  sue 
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corporation^  or  of  all  the  partners  engaged  or  concerned  in        1840. 
such  co-partnership,  and  also  the  names  and  places  of  abode       shiIer 
.  of  two  or  more  persons,  beinir  members  of  such  corporation      ,     ^' 

r  ^       o    ^  ^  r  Johnson. 

or  co-partnenihip,  and  being  resident  in  England,  who  shall 
haye  been  appointed  public  officers  of  such  corporation  or 
co-partnership,  together  with  the  title  of  officer  or  other 
description  of  every  such  public  officer  respectively,  in  the 
name  of  any  one  of  whom  such  corporation  shall  sue  and  be 
saed  as  thereinafter  is  provided,  and  every  such  account  or 
return  shall  be  delivered  to  the  commissioners  of  stamps,  &c. 

Sed  febl  Curiam. — The  declaration  is  clearly  sufficient 
In  actions  by  assignees  of  bankrupts,  it  is  not  necessary 
to  state  in  the  declaration  that  they  were  elected  by  the 
creditors. 

Judgment  for  the  Plaintiff. 


Vanderstesgen  and  Another  v.  Witham. 

rVm  H.  WATSON  moved,  on  the  part  of  the  defendant.  The  Court  wUl 

for  a  rule  to  shew  cause,  why  the  trial  of  this  cause  should  S^  t^JJ^"* 

not  be  postponed  until  the  sittings  in  Trinity  Term,  upon  cause,  on  the 

S'OUUG  tuftt 
e  defendant 

recovered.     It  appeared,  from  the  affidavits,  that  the  action  -^  equity^  * 

was  brought  by  trustees  under  the  marriage  settlement  of  "^"S^***  ^ . 

a  lady  of  the  name  of  Vaughan.      The  defendant  had  advised  that 

acted  for  her  under   a  power  of   attorney,  by  which  he  will  be  granted 

had  received  rents  and  moneys  to  a  considerable  amount  ^^"^  be 

TTie  power  had  been  subsequendy  countermanded  by  the  ^^^  accord- 

,  11-  .11  ingtotheprac- 

{uaintiff,  and  the  present  action  was  brought  to  recover  ticeofthe 

money  received  after  the  countermand.     A  bill  in  equity  Equity. 

had  been  filed  by  the  defendant  against  the  plaintiffs,  and 

present  application  was  made  on  the  ground  that  the 

ndant  had  been  advised  and  beUeved  that  he  had  a  good 

ty  against  the  plaintifls,  and  would  obtain  an  injunction 

^^rain  them  from  proceeding  at  law,  but  that  by  the 

«  VIIL  B   B  D.  p.  c. 


370 


1840. 


Vandes- 

BTfiBGEN 

and  Another 

WlTHAM. 


CASES  ON  POINTS  OF  PRACTICBy  EXC&. 

practice  of  the  Court  such  injunction  could  not  be  obtained 
before  sixteen  days.  Much  expense  would  be  saved  by  the 
Court  granting  the  apphcation.  In  Best  v.  Argles  (a)»  the 
Court  permitted  a  defendant  sued  at  law  for  a  sum  of  money^ 
to  pay  it  into  Court,  to  abide  the  event  of  an  iqpplicatioaby 
him  to  the  Court  of  Chancery  for  an  injunction. 


Pabke»  B. — It  is  impossible  for  us,  in  defiance  of 
tablished  practice,  to  make  an  order  to  stop  the  plainti£fa  in 
their  suit  If  you  have  any  equity  you  should  apply  to 
the  proper  Court  to  restrain  them.  With  respect  to  Be9t 
V.  Arffles,  the  note  is  very  short,  and  it  does  not  appear 
upon  what  ground  the  rule  was  granted,  nor  am  I  at  all 
satisfied  that  the  decision  there  was  correct  At  all  events, 
it  is  not  a  sufficient  authority  for  us  to  interfere,  and  I 
think  we  should  do  wrong  to  stay  the  plaintifis'  proceedings 
without  knowing  what  the  result  of  the  application  to  the 
Court  of  equity  will  be.  When  the  answer  of  the  plaintiffi 
is  put  in,  it  may  turn  out  that  the  defendant  has  no  equity 
at  all. 


Aldebson,  B. — If  we  were  to  grant  this  application,  I  do 
not  see  why  we  should  not  have  the  power  of  granting  a 
perpetual  injunction. 

Rule  refused. 

(a)  Anie,  Vol.  3,  p.  701 ;  4  Tywr.  266. 


Brooke  v.  Snell. 

Tboagh  a  writ  X  HE  defendant  had  been  arrested  on  a  capias  issued  under 

mugtheaued  &  judge's  order,  made  in  pursuance  of  1  &  2  Vict  c  110, 

^M|^  ?  s.  3,  but  he  had  not  been  served  with  any  copy  of  a  writ  of 

applied  for  summons,  either  before  or  after  his  arrest 

unaerthe  1  &  3 

Vict  c.  110, 

it  is  not  neoettary  that  the  defendant  should  be  served  with  a  copy  thereof  pmneiif^  to  his  arrasi 

but  where  there  has  been  no  service  of  such  writ,  the  Court  wul  grant  a  rule  to  dischttrge  th 

defendant  out  of  custody,  unless  he  be  served  within  a  limited  time. 


r" 
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BaU  moved  for  a  rule  to  shew  cause>  why  the  defendant  ld40. 
should  not  be  discharged  out  of  custody.  Since  the  1  &  2  bbookk 
Vict  c  110,  the  writ  of  summons  is  the  commencement  of  «• 

the  suit,  and  it  is  necessary  that  such  writ  should  have  been 
sued  outy  in  order  to  found  the  application  of  the  capias. 
This  is  evident,  from  the  terms  of  the  fifth  section,  which 
enacts,  '^  that  such  special  order  may  be  at  any  time  after 
the  commencement  of  the  suit**  Besides,  the  affidavits  in 
support  of  the  application  for  a  capias,  are  entided  in  the 
suit  Then,  as  the  sheriff  is  not  bound,  under  this  act,  to 
serve  the  defendant  with  a  copy  of  the  capias,  the  defendant 
can  have  no  means  of  knowing  the  amount  claimed,  except 
from  the  indorsement  on  the  writ  of  sunmions. 

Pabkej,  B. — No  doubt  a  writ  of  summons  must  be  sued 
(mty  before  a  capias  can  be  applied  for,  but  there  is  nothing 
to  require  that  it  should  be  actually  served.  The  subsequent 
daose  of  the  fifth  section  clearly  shews  that  there  is  no 
ill^ality  in  arresting  a  party  who  has  not  been  served  with 
a  writ  of  summons.  That  clause  provides,  ^^  that  a  de- 
fendant in  custody  on  any  such  arrest,  and  not  previously 
served  with  a  copy  of  a  writ  of  summons,  may  be  lawfiilly 
served  therewith,"  It  would  be  productive  of  great  incon- 
venience, if  pardes  living  at  a  distance,  for  instance,  in 
Northumberland,  were  not  allowed  to  apply  for  a  capias 
unless  a  writ  of  summons  was  previously  served.     But  the  ^ 

defendant  is  certainly  entided  to  have  a  copy  of  the  writ 
of  summons  served  on  him,  for  until  then,  he  cannot  tell 
what  he  is  to  answer.  You  may,  therefore,  take  a  rule  to 
ibew  cause,  why  the  defendant  should  not  be  discharged 
out  of  custody,  unless  within  four  days  the  plaintiff  serves 
him  with  a  copy  of  the  writ  of  summons. 

Rule  nisi  accordingly. 
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1840. 

Todd  v.  Fellinqhabl 

The  rale  of  jLM  VMFRE  Y  had  obtained  a  rule  nisiy  for  setting  aside 
wliich  requires  ^^  taxation  of  costs,  on  the  ground  that  a  copy  of  the  bill 
^^^Jlf  of  costs  and  affidavit  of  uicrease  had  not  been  delivered  to 

a  OODT  01  tbe 

*»U«co«t«,  the  opposite  party.  One  day  previous  to  taxation  is 
mcreaae  one  required  by  the  rule  of  this  Court,  M.  T.,  1  Wm.  4,  s.  10. 
taxable  ncl^  ^^  i^peared,  that  a  copy  of  the  draft  affidavit  of  increase  had 
oompUed  with    been  delivered,  but  the  affidavit  itself  was  not  sworn,  until 

bj  one  day's  ^  ; 

previous  deli-  the  day  on  which  the  costs  were  taxed.  The  copy  de- 
of  an  affidavit^  livered  was  not  signed  by  the  defendant,  nor  did  it  contain 
UI^^S  Ae  any  jurat,  but  only  the  word  *' sworn,  &c.'* 

day  of  taxation. 

James  shewed  cause.  The  rule  has  been,  in  substance, 
complied  with,  its  only  object  could  be  to  inform  the  opposite 
party  of  the  amount  of  costs  of  increase,  which  is  done  by 
the  copy  delivered  It  is  not  suggested  that  the  copy  varied 
in  any  way  from  the  affidavit 

Humfreyt  contra,  relied  on  Wilson  v.  Parkins  {a),  in 
which  it  was  held,  that  the  rule  requiring  a  copy  of  the  bill 
of  costs  and  affidavit  of  increase  to  be  delivered,  was  im- 
perative, unless  waived  by  the  other  party. 

Lord  Abinqeb,  C.  B. — There  has  been  no  compliance 
with  the  rule.  The  copy  delivered  contained  no  jurat, 
which  is  an  essential  part  of  an  affidavit  By  the  practice 
of  the  Queen's  Bench,  the  affidavit  of  increase  must  be 
sworn  one  day  before  the  day  appointed  for  taxation  (6)u 

Parke,  B. — If  there  had  been  a  jurat  to  the  affidavit,  the 
opposite  party  might  have  inquired  whether  the  persor 
before  whom  it  was  sworn,  was  competent  to  administer  as 
oath.     Perhaps,  if  notice  had  been  given,  that  the  papei 

(a)  Ante,  Vol  5,  p.  461.  (6)  Chapm.  Pnu:. 
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delivered^  was  the  copy  of  an  intended  affidavit,  it  might        1840. 

have  answered  the  purpose  of  the  rule ;  but  this  is  certainly        t^dd 

not  a  compliance  with  it  „      «^- 

*^  Tfc   1  1  Felling  HAM. 

Rule  absolute. 


Shawdt  v.  Colwell. 

PeTERSDORFF  had  obtained  a  rule  nisi,  to  set  aside  A  defendaat 

a  cognovit.     It  appeared,  from  the  affidavits,  that  the  de-  ^gkea  in  eze- 

fendant,  having  been  taken  in  execution  under  a  ca.  sa.,  JJJ^oo  rfWs' 

the  plaintiff  consented  to  his  dischai^  out  of  custody,  upon  ^^f^f'J^P'^ 

receiving  the  cc^ovit  in  question,  for  the  amount  of  the  coeno^it  for 

debt  and  costs.     The  cognovit  was  entitled  in  the  cause,  ^^  ^g^  the 

bntit  did  not  appear,  fit)m  the  affidavits,  whether  or  not  any  JJ^]J*  "^^ 

writ  had  issued  previously  to  its  beine  friven.  fonnded  on  a 

•^  ^ "  writ  pieyioDSly 

issaed,  and  if  no 

Kelltf  shewed  cause.  There  is  no  objection  to  a  person  l^ed,  it  was 
in  execution  giving  a  cc^ovit  for  the  same  debt  and  costs.  lu*^5^5|^ 
[Lord  Abinger,  C.  B. — ^The  difficulty  is  this,  that  the  cog-  to  shew  that 

fact 

novit  is  taken  for  a  debt  for  which  the  plaintiff  could  not 

have  brought  an  action  ;  if  he  had  sued  upon  the  judgment, 

die  defendant  might  have  pleaded  the  satis&ction  of  the 

debt]      No  doubt,  when  the  party  is  discharged  out  of 

custody,  the  debt  is  at  an  end ;  but  there  is  no  reason  why 

a  new  security,  given  in  consideration  of  his  discharge, 

should  not  be  valid.     K,  under  the  circumstances,  a  bill  of 

exchange  or  promissory  note  had  been  given,  the  plaintiff 

might  have  sued  upon  such  new  security.     \_Parkei  B. — If 

the  plaintiff  had  taken  a  warrant  of  attorney,  there  would 

have  been  no  difficulty  in  the  case,  and  the  reason  is  this, 

that  such  an  instrument  is  an  authority  to  confess  judgment 

nnfxiinally  in  a  different  action ;  if,  then,  a  warrant  of  at-, 

ley  be  valid  upon  that  ground,  it  is  difficult  to  see  why 

ignovit  should  not  also  be  valid,  when  it  is  considered 

.  a  writ  must  be  previously  issued  in  order  to  support  it 

ides,  if  the  cognovit  is  given  in  a  different  action,  it  is 
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1840.        valid,  if  in  the  same,  the  party  giving  it  is  estopped  from 

Shawoy       sajdng  so].     It  is  conceded  that  the  cognovit  is  given  for 

9.  the  same  debt,  but  in  a  different  action.     I£  then,  the  de- 

GOLWJELL.  i.       1 

fendant  means  to  contend  that  there  has  been  no  fresh  ynrit 
to  support  it,  he  ought  distinctly  to  shew  that  fiBud,  in  order 
to  render  this  cognovit  void. 

Petersdofff,  in  support  of  the  rule.  The  affidavits  ex- 
pressly state  that  the  cognovit  was  given  ''fer  and  in 
respect  of  the  same  debt  for  which  the  judgment  had  been 
obtained,  upon  which  the  defendant  was  in  execution." 
The  debt  then  having  been  satisfied,  there  was  nothing  to 
warrant  the  pLuntiff  in  again  signing  judgment  for  the  same 
cause.  If  reliance  is  placed  upon  the  &ct  of  the  cc^ovit 
having  been  given  in  a  different  action,  it  is  incumbent  on 
the  plaintiff  to  shew  that  a  writ  was  issued  to  support  it  It  is 
true  that  the  cognovit  is  an  acknowledgment  of  the  existence 
of  a  debt,  but  that  debt  was  satisfied  when  the  defendant 
was  dischaiged  out  of  custody.  If  a  debtor,  in  execution, 
agrees  with  his  creditor  to  return  into  custody  after  he  is 
discharged,  such  agreement  is  not  available  in  law.  A  cog- 
novit given  under  similar  circumstances  can  have  no  greater 
effect  than  a  promise  to  return  into  custody.  As  to  whether 
or  not  any  writ  has  been  sued  out,  that  is  a  &ct  within  the 
knowledge  of  the  plaintiff;  aU  that  the  defendant  can  state 
is,  that  the  debt,  in  respect  of  which  the  cognovit  was  given, 
is  the  identical  debt  in  respect  of  which  judgment  was 
signed. 

Lord  Abinger,  C.  B. — I  think  it  was  incumbent  on  the 
defendant  to  make  out  that  there  has  been  no  writ  to  sustain 
the  cognovit ;  and  as  he  has  £uled  to  do  so,  the  rule  must  be 
discharged.  It  is  true,  that  a  debtor  cannot  agree  with  bis 
creditor  to  be  taken  in  execution  a  second  time  upon  the 
same  judgment,  but  when  a  party  is  lawfrilly  in  execution, 
the  creditor  may  keep  him  there,  until  he  receives  satis&ction 
for  his  debt ;  and  if  the  debtor,  in  order  to  obtain  his  release. 


r 
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agrees  to  give  a  new  securi^,  there  is  no  reason  why  sach  1840. 
flecurity  should  not  be  valid.  If  that  is  so,  I  can  see  no  Shawcy 
objection  to  a  cognovit  being  given,  in  consideration  of  the 
debtor  being  set  at  liberty ;  and  the  party  who  seeks  to 
impugn  it,  ought  to  make  out  his  case  clearly,  by  shewing 
that  there  was  no  writ  to  support  it  It  is  said,  that  the 
cognovit  is  given  for  the  same  debt,  but  supposing  a  writ  of 
error  brought  upon  the  judgment  signed  on  the  cognovit, 
the  record  must  be  made  up,  and  aU  the  proceedings  would 
i^pear  to  be  in  a  totally  different  action  firom  that,  in  whidb 
the  defendant  was  in  execution.  As  the  defendant  has  not 
ihewn  that  there  was  no  writ  to  support  the  cognovit  we 
cannot  set  it  aside. 

Pabxb,  B. — There  could  be  no  objection  to  this  cognovit 
if  it  had  a  writ  to  support  it  Then,  as  that  is  the  only  rea^ 
defect,  it  was  incumbent  on  the  defendant  clearly  to  shew 
it  I  can  see  no  reason  why  a  cognovit,  vrith  a  writ  to 
support  it,  should  not  be  equally  valid  vrith  a  virarrant  of 
atttsney,  once  they  are  both  new  securities,  though  for 
the  same  debt.  It  is  different  from  the  case  of  an  action 
upon  the  judgment,  because  there,  the  party  might  have 
pleaded  the  execution  in  satisfisu^tion ;  but  if  a  cognovit  be 
given,  founded  upon  a  new  wri^  the  party  is  precluded 
from  pleading  that  it  is  the  samie  action.  I  think  the  cog- 
novit a  perfectly  good  security. 

Rule  discharged,  vrith  costs. 


BOSLET  r.  MbORB. 

Assumpsit  for  work  and  labour,  goods  sold,  &C.     Plea,  Inamctkm 
1  assumpsit     The  bill  of  particulars  was  as  follows:  labour, &c., the 
.  his  action  is  brought  to  recover  the  sum  of  77  L  4*.  1  Id.  for  S^^duleac- 

tion  to  be 
ght  to  recover  771. 4«.l  IdL,  **  the  fbllparticalars  exceed  three  folios,  and  have  been  already  de* 
Bd.**  The  former  particalan  were  deliTered  before  action  brooffht,  and  claimed  77/.  the  baUnoe 
32L,  and  ac^owledged  receipts  by  caih  for  46L    Hdd,  that  this  admission  was  not  within  the 
a  T.  T.,  1  Viot.,  and  that  payment  of  the  4S/.  should  have  been  pleaded. 
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1840.        work  and  labour,  also  for  goods  sold,  the  full  particulan 
^""^y      '     whereof  exceed  three  folios,  and  have  been  already  delivered." 
«•  The  former  particulars  alluded  to,  had  been  delivered  before 

action  brought,  and  stated  that  the  defendant  intended  to 
sue  for  772.  the  balance  of  123L  and  acknowledged  receipts 
of  cash  at  various  periods,  amounting  together  to  46/. 

At  the  trial  before  Molfey  B.,  the  plaintiff  attempted  to  prove 
the  whole  amount  of  his  bill  (123iL),  but  the  jury  negatived 
some  of  the  items,  and  found  a  verdict  for  59/L  7s. 

Crawder  moved  to  reduce  the  verdict  to  13iL  7«.,  on  the 
ground  that  as  the  plaintiff  had  given  credit  in  his  particu- 
lars for  46iL,  he  was  only  entitled  to  recover  the  difference 
between  that  sum,  and  amount  found  by  the  juiy.  The 
rule  of  T.  T.,  1  Vict,  provides,  that-'*  in  any  case  in  which 
the  plaintiff  (in  order  to  avoid  the  expense  of  a  plea  of  pay- 
ment,) shall  have  given  credit  in  the  particulars  of  his  demand 
for  any  sum  or  sums  of  money  therein  admitted  to  have 
been  paid  to  the  plaintiff,  it  shall  not  be  necessary  for  the 
defendant  to  plead  the  payment  of  such  sum  or  sums  of 
money." 

Parke,  B. — You  will  find  the  rule  goes  on  to  say :  ^  but 
this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  a&er 
stating  the  amount  of  his  demand,  states  that  he  seeks  to 
recover  a  certain  balance,  without  giving  credit  for  any  pai^ 
ticular  sum  or  sums."  Here,  the  particulars,  delivered  with 
the  declaration,  demand  772.  without  giving  credit  for  any 
specific  sum,  and  the  former  particulars  which  have  been  de- 
livered before  action  brought,  do  not  alter  the  case,  for  the  rule 
requires  an  admission  ip  the  particulars  to  prevent  the  ne- 
cessity of  putting  a  plea  of  payment  on  the  record. 

Aldbrson,  B.— Probably  the  reason  for  referring  to  the 
former  particulars,  was  to  prevent  an  order  for  better  par- 
ticulars being  made  with  costs. 

Rule  refused. 
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Vyse  !?•  Wakefield. 
Covenant.     The  declaranon  stated,  that  before  the  A  declaration 

-    -.  ,  ,  ,      itated,  that  by 

commencemeiit  of  this  suit,  to  wit,  on,  &c.,  by  a  certain  indenture  the 
indenture,  then  made  between  the  defendant  of  the  one  y^^^'t£2[ 
part,  and  the  plauiti£P  of  the  other  part,  (profert),  after  ^  ^?^^  •* 

any  tine  or 

reciting,  as  therein  is  recited,  it  was  witnessed,  that  in  pur-  times  there- 
suance  irf*  certain  thereinbefore  mentioned  agreements,  and  anoffi^^^^ 
for,  and  in  consideration  oft  the  sum  of  3,1001  of  lawful  ?ffic«'<w*« 

'  ^  ^  '  insurance  of 

British  money,  by  the  plaintiff,  at,  or  upon  the  execution  of  lives  within 
the  said  indenture  in  hand,  well  and  truly  paid  to  the  bills  of  mor. 
defendant  in  full  for  the  absolute  purchase  of  the  diyidends  uJ^er  such 
and  annual  produce,  and  rents  and  profits  intended  to  be  ^'^^^^^.j 
thereinafter  assigned,   and  o^  and  from  the   same  sum,  respecting  his 
and  every   part   thereof,  he,  the   defendant,   did  acquit,  order  to  enable 
release,  and  discharge  the  plaintiff,  his  heirs,  executors,  ^uJl^^ylf&e' 
administrators,  and  assiims,  for  ever ;  by  those  presents,  he,  a;d  should  not 

,  •  afterwards  do 

the  defendant,  bargained,  sold,  assigned,  and  set  over,  unto  or  permit  to  be 

the  plaintiff,    his  executors,   administrators,    and  assigns,  whoe^such 

certain  dividends,  interest  and  annual  produce,  and  rents  2^^j^^ 

and  profits,  from  time  to  time  due  and  payable,  or  to  arise  avoided,    it 

from  and  after  the  decease  of  one  Eliza  Robson,  during  the  the  defendant's 

natural  life  of  the  defendant,  if  he  should  survive  her,  and  tSelsodLLi^ 

aU  the  right,  title,  interest,  trust,  property,  benefit,  claim,  ^!J?™***^ 

and  demand  whatsoever,  of  him,  the  defendant,  in,  to  and  that  the  plain- 

upon  certain  thereinbefore   mentioned  premises,  together  defendant's  life 

with  certain  powers  and  authorities  therein  mentioned.     To  ^^J^P^' 
*  Vj^jf  Dy  a  po* 

have,  hold,  receive,  and  take  the  dividends,  interest  and  "cy  contahung 

a  proviso,  that 

annual  produce,   rents   and  profits,    and  other   premises  if  the  defendant 

thereby  assigned,   or  intended  so  to  be,  and  every  part  thelimite^of 

thereoi^  unto  the  plaintiff,  his  executors,  administrators,  and  ^'2**^V*^^j 

assiims,  from  and  after  the  decease  of  the  said  Eliza  Robson,  oe  void ; 

breach,  that  the 

defendant  went 

.d  the  limits  of  Europe.  HUd^  on  special  demurrer,  that  the  declaration  was  bad,  for  want  of 

erment,  that  the  defendant  had  notice  that  the  policy  was  effected.     Semble,  that  if  such 

(bad  been  given,  the  defendant  would  have  been  bound  to  notice  the  conditions  of  the  policy. 
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1840.        for,  and  during  the  natural  life  of  the  defendant,  if  he  should 
Y^gj        survive  her,  and  that  as  fully  and  effectually  as  the  defendant 
„,    «•  could  or  miirht  have  otherwise  had,  or  been  entitled  to  the 

same ;  and  the  defendant  did  thereby  for  himself,  his  hein^ 
executors,  and  administrators,  covenant,  promise,  and  agree 
vrith,  and  to  the  plaintiff,  his  executors,  administrators,  and 
assigns,  amongst  other  things,  that  he,  the  defendant^  should 
and  would  at  any  time  or  times  thereafter,  at  the  request  of 
the  plainti£^  his  executors,  administrators,  or  aasignu^ 
iqppear  at  an  office  or  offices,  for  the  insurance  of  lives 
within  London,  or  the  bills  of  mortality,  or  before  the 
agent  or  agents  of  any  such  office  or  offices,  in  the  coun^ 
where  he,  the  defendant,  might  happen  to  be  resident,  or 
actually  to  be,  and  then  and  there  truly  answer  such 
questions,  as  should  or  might  be  asked  or  required,  touching 
or  concerning  his  age  and  state  of  health,  and  do  all  other 
necessary  acts,  in  order  to  enable  the  plaintiff,  his  executors, 
administrators,  or  assigns,  if  he  or  they  should  think  proper 
to  insure  the  life  of  him,  the  defendant,  and  should  not 
afterwards  do,  or  as  &r  as  with  him  should  lie,  permit  to  be 
done  any  act,  deed,  or  thing  whatsoever,  whereby  any  such 
insurance  might  be  avoided  or  prejudiced,  as  by  the  said 
indenture,  reference  being  thereunto  had,  will,  amongst 
other  things,  appear ;  and  the  plaintiff  says,  that  the  de- 
fendant, in  part  performance  of  his  said  covenants,  did 
afterwards,  to  wit,  on,  &c.,  at  the  request  of  the  plaintiff, 
appear  at  an  office  for  the  insurance  of  lives  within  London, 
that  is  to  say,  the  office  of  a  certain  company  of  persons,  or 
office  established  for  the  purpose,  and  canying  on  the  trade 
or  business  of,  and  for  the  insurance  of  lives  under  the  name 
of,  and  called  and  knovm  by  the  name  of  the  Rock  Life 
Assurance  Company,  and  did  then  and  there  answer  certain 
questions  then  asked,  and  required  of  him,  touching  and 
concerning  his  age  and  state  of  health,  and  did  then  do  al 
other  necessary  acts,  in  order  to  enable  the  plaintiff  tr 
insure  the  life  of  him,  the  defendant,  in,  and  with  the  aai 
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company  or  office,  he,  the  plaintiff,  then  thinking  proper, 
and  intending  to  insure  the  life  of  him,  the  defendant,  in 
and  with  the  said  company  or  office,  according  to  the  course 
and  practice  of  the  said  company  or  office,  and  the  said 
answering  such  questions  as  aforesaid^  and  the  said  other 
matters  in  that  behalf  aforesaid,  being  necessary  and  proper 
according  to  the  course  and  practice  of  the  said  company 
or  office,  to  enable  the  plaintiff  to  insure  the  life  of  the 
defisndant  therein,  and  therewith,  and  being  reasonable  in 
that  behalf,  of  all  which,  the  defendant  then  had  notice. 
And  the  plaintiff  further  says,  that  he,  the  plaintiff,  did 
thereupon,  and  within  a  reasonable  time,  then  next  fol- 
lowing, to  wit,  oh  the  day  and  year  last  aforesaid,  according 
to  die  course  and  practice  of  the  said  company  or  office> 
insure  the  life  of  the  defendant  in,  and  with  the  said  com- 
pany or  office,  by  a  certain  policy  of  insurance  at  or  far  the 
premium  of  812L  I7s.  ScL  payable  annually  in  that  behalf 
in  order,  and  whereby  the  plaintiff  then  became  and  was 
entitled,  if  such  premiums  should  be  so  paid,  to  be  paid  and 
sadsfied  out  of  the  funds  and  property  of  the  said  company, 
accoitling  to  the  provisions  of  the  said  company's  deed  of 
settlement,  within  three  calendar  months  after  satis&ctory 
proof  should  have  been  received  at  the  office  of  the  said 
company,  of  the  death  of  the  defendant,  the  sum  of  3000^1, 
and  sudi  further  sum  or  sums  as  might,  under  the  regulations 
rfthe  said  company,  be  appropriated  as  a  bonus  to  that 
policy,  subject  to,  and  under  the  condition  or  proviso, 
amongst  others,  that  in  case  the  said  defendant  should  go 
beyond  the  limits  of  Europe,  the  same  should  be  null  and 
void.  And  the  plaintiff  says,  that  the  said  conditicm  or 
proviso  at  the  time  of  making  the  said  indenture,  and  fix>m 
thence  hitherto  was,  and  is  usual,  and  reasonable ;  and  that 
oitK/^ugli  \^^  ij^g  plaintiff,  has  performed  and  observed 
/  thing  in  the  said  indenture  on  his  part  to  be  per^ 
ted  and  observed,  yet  the  defendant  has  broken  his 
nant  made  with  the  plaintiff  as  aforesaid,  in  this,  to 
hat  he,  the  defendant,  after  the  making  thereof,  and 


1840. 
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1 840.         after  the  making  the  said  policy  or  insurance  as  aforesaid, 
Ty^""*'      and  after  he,  the  said  plaintiff,  had  paid  to  the  said  Rock 
9.  Life  Assurance  Company,  divers,  to  wit,  twelve  annual 

premiums  as  aforesaid,  payable  in  respect  of  the  said  policy 
of  insurance  as  aforesaid,  and  after  the  sum,  that  under  the 
regulations  of  the  said  company  would  have  been  appropriated 
as  a  bonus  to  that  policy,  in  case  of  the  death  of  the  de- 
fendant, had  amounted  to  a  large  sum,  to  wit,  2000iL,  and 
had  become  of  great  value  to  the  plaintiff,  to  wit,  the  value 
of  4000^ ;  and  after  the  said  policy  had  become  and  was  of 
great  value  to  the  plaintiff,  to  wit,  the  value  of  30002.,  to 
wit,  on,  &c,  he,  the  defendant,  went  beyond  the  limits  of 
Europe,  to  wit,  to  the  province  of  Canada,  in  North  America, 
whereby,  and  by  reason  of  the  premises,  the  said  policy  or 
insurance  then  became,  and  was  null  and  void,  and  whereby 
and  by  reason  of  the  premises,  the  plaintiff  has  lost  the 
benefit  thereof,  &c. 

Special  demurrer,  assigning  for  cause,  that  the  dedara- 
tion  does  not  contain  any  specific  averment,  that  the  defend- 
ant, before  he  went  beyond  the  limits  of  Europe,  as  in  the 
decla^tion  alleged,  had  received  or  had  any  notice  fifx>m  the 
plaintiff  or  otherwise,  or  that  the  defendant  had  by  any  means 
been  made  or  become  aware  of  the  fact,  that  the  plaintiff 
had  insured  the  life  of  the  defendant,  as  in  the  declaration 
alleged,  or  that  such  insurance  was  subject  to  or  under  the 
condition  or  proviso  in  the  declaration  alleged.  Whereas, 
the  defendant  could  not  be  liable  for  going  beyond  the 
limits  of  Europe,  unless  he  knew  at  the  time,  that  the 
policy  had  been  effected,  and  that  it  was  subject  to  the  con- 
dition or  proviso  stated  in  the  declaration. 
The  Court  called  upon 

Cowling,  in  support  of  the  declaration.     There  is  no  ne- 
cessity to  allege  notice,  as  the  defendant  might  have  in- 
formed himself  of  the  fact  of  the  assurance,  and  of  the  term 
upon  which  it  was  effected.     It  is  a  general  rule,  that  p 
party  is  not  bound  to  do  more  than  his  contract  oblige 
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iiiiDy  and  here,  there  b  no  stipulation  requiring  the  plaintiff        1840. 
to  give  notice.     Without,  therefore,  the  circumstances  were         Vysk"^^ 
such,  that  the  defendant  could  have  no  means  of  informing  *• 

himself  the  objection  cannot  prevail  The  contract  to  in- 
sure is  not  unlimited,  but  confined  to  insurance  ofiices 
within  the  bills  of  mortality,  and  the  fact  might  have  been 
esflilj  ascertained  upon  inquiry.  In  Com*  Dig,  **  Con^ 
dttion^  (L  9),  it  b  said :  ''  If  a  condition,  covenant,  or 
piomiae  be  to  do  an  act  to  a  stranger,  or  upon  performance 
of  an  act  by  a  stranger,  there  needs  no  notice,  for  it  lies 
equally  within  the  knowledge  of  the  obligor  and  obligee, 
and  the  obligor  takes  upon  himself  to  do  it :  as  if  a  con- 
dition be  to  pay  when  A*  marries.  So,  if  a  condition, 
covenant,  or  promise  be  to  do,  upon  the  performance  of  any 
certain  and  particular  act,  by  the  obligee  himself  he  ought 
to  do  it  without  notice  by  the  obligee,  that  the  act  is  per- 
fimned,  for  he  takes  it  upon  him  to  do  it  at  his  peril.  As 
if  a  condition  be  to  pay  so  much  when  the  obligee  marries, 
there  need  not  be  notice  of  his  marriage."  The  rule  rer 
ipecting  notice  will  be  found  in  The  King  v.  HoUond  (a), 
which  decided,  that  where  a  public  officer  is  charged  with 
abreach  of  duty,  which  duty  arises  fix>m  certain  acts  within 
the  limits  of  his  government,  it  is  not  necessary,  in  an  in- 
dictment against  him,  to  aver  that  he  had  notice  of  those 
ftcts.  There,  it  was  argued  at  the  bar,  that  notice  meant 
knowledge,  and  that  where  a  matter  is  as  much  in  the 
knowledge  of  the  defendant,  or  more,  than  in  any  other 
person,  the  law  presumes  that  he  had  knowledge,  Vin.  Jbr. 
^  NMee^  pL  10 ;  and  Lord  Kenyon,  in  delivering  judg- 
ment, refers  to  the  argument,  as  shewing  the  true  ground 
upon  nrfiich  notice  is  or  is  not  required  to  be  averred. 
[Lord  AbingeTf  C.  B. — That  case  proceeded  on  the  ground 
that  it  was  part  of  the  defendant's  public  duty  to  know 
nets.]  In  Doe  d  Bridger  v.  Whitehead  (ft),  a  lease 
•ined  a  covenant  to  insure,  in  some  office  in  or  near 
^on,  and  an  action  having  been  brought  on  an  alleged 
^  S  T.  R.  607.  {h)  8  A.  &  E.  571 ;  3  Nev.  k  P.  557. 
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^  ^^^Q*  ^  foifeitore  in  not  insuring,  the  Court  held  that  the  omisaion 
Vy8k  to  insure  must  be  proved  by  the  plaintiff.  [Parkey  B. — 
Wakbpibld.  ^  ^®  stipulation  had  been  that  the  defendant  should 
effect  a  policy  with  A.  B.,  no  notice  would  be  necessary, 
but  if  the  contract  had  been  that  he  should  insure  in  any 
office  the  plaintiff  pleased,  notice  would  be  requisite ;  is  it 
not  equally  so  when  the  agreement  is  to  insure  in  one  of 
many  offices,]  The  same  objection  applies  to  the  case  of 
J)oe  d.  Bridget  v.  WhUeheady  as  there  also,  it  would  be 
necessary  for  the  landlord  to  make  inquiry  at  every  office 
in  or  near  London*  In  Vin.  Abr.  *^  Condition!^  (A  d)^ 
pL  15, 16,  it  is  said,  '*  If  A.  sells  B.  certain  weys  of  barley 
or  other  things,  and  B.  assumes  to  pay  for  every  wey  as 
much  as  he  sells  a  wey  for  to  any  other  man ;  if  he  after 
sells  to  others  certain  weys  for  a  certain  sum,  he  shall 
not  have  an  action  on  the  case  against  B.  upon  his  pio- 
mise,  until  he  hath  given  him  notice  for  how  mudi  he  sold 
the  wey  to  others;  for  B.  is  not  bound  to  pay  it  until  notice, 
because  it  is  uncertain  and  not  known  to  him,  and  here  he 
assumes  in  general  and  not  in  particular,  scilicet,  to  pay  so 
much  as  J.  S.  shall  pay  for  a  wey,  so  he  does  not  assume  to 
take  notice  at  his  peril.  But  if  he  had  assumed  to  pay  as 
much  for  every  wey  as  he  sold  a  wey  for  to  J.  S.,  if  J«  & 
after  bou^t  a  wey  for  a  certain  sum,  he  ou^t  to  take 
notice  thereof  at  his  peril,  without  any  notice  given,  others 
wise  he  hath  broke  his  promise."  The  same  aigument  may 
be-uiged  in  answer  to  the  other  alleged  cause  of  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  cases  estaUish 
that  where  the  act  is  to  be  done  by  a  stranger,  no  notice  is 
necessary,  for  the  foct  is  as  much  within  the  knowledge  of 
the  one  party  as  the  otiier ;  but  it  is  different  with  reepect 
to  an  act  to  be  done  by  the  party  himself  Powh  v.  Hag- 
get  {ay  [Parke,  B.^— That  is  not  so ;  on  a  promise  to  pi 
so  much,  if  the  plaintiff  marry  such  a  woman,  notice  of  tl 

(a)  Cn>.  Jac.  p.  492. 
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marriage  is  not  necessary.     Bradley  v.  TadeT{a\  Fletcher        1B40. 
y.PynfettQ),']    This  is  an  act  which  lies  entirely  within         vybk 

the  knowledire  of  the  pluntiff.  he  has  possession  of  the    „    «. 

^*  ^  .  .  Wakbfebld. 

policy,  and  can  alone  know  the  conditions  and  stipulations. 

An  the  cases  which  require  notice,  turn  upon  the  fiict,  that 

the  defendant  had  the  means  of  knowledge.     [Pwrke,  B.- 

In  Henning^e  case  (c)  this  distinction    is   taken,   **  if  the 

agseement  be,  that  the  defendant  shall  pay  so  much  as  J.  S. 

in  particular  pud,  in  that  case,  quia  constat  de  perscma,  and 

he  is  indifferently  named  between  them,  the  defendant  at 

his  peril  shall  inquire  of  him,  and  the  plaintiff  is  not  bound 

to  give  notice ;  but  when  the  person  is  altogether  uncertain, 

then  the  plaintiff,  to  entitle  himself  to  the  action,  ought  to 

give  notice.**    And  it  is  there  said,  that  '^  Houghton  cited 

this  case  to  be  lately  adjudged:     One  assumes  to  save 

harmless  J.  S.  of  all  obligaticHis  wherein  he  shall  be  bound 

for  S.  N.,  and  in  an  assumpsit  brought,  he  shews  that  he 

was  bound  in  an  obligation  f<Nr  S.  N.,  fircxn  which  he  was 

not  saved  harmless,  and  doth  not  shew  that  he  gave  any 

notice  to  the  defendant;  yet  held  good  enough.'^    In  the 

present  case,  the  plaintiff  had  the  option  of  selecting  any 

one  of  the  insurance  offices,  and  he  was  not  confined  with 

respect  to  the  time  for  effecting  the  assurance.     [Pariej  B. 

— Suppose  the  case  of  a  promise  to  pay  the  plaintiff  lOOiL 

if  he  should  go  to  Rome  or  Naples.]    There,  notice  would 

be  necessary ;  and  the  distinction  seems  to  be,  that  where 

the  event  depends  upon  the  perfonnanoe  of  one  of  two  acts 

at  the  option  of  the  plaintiff,  he  is  bound  to  give  notice. 

Here,  the  plaintiff  may  salect  any  one  of  many  offices,  and 

may  effect  the  policy  at  any  time  he  pleases.     [^Parke,  B., 

referred  to  Hmverley  v«  LaighUm  (cQ.]    That  case  shews,  if 

the  person  or  the  act  is  ascertained  and  certain,  no  notice 

isreqniate;  but  if  it  depends  upon  the  option  of  the  party. 

Be  must  be  given  of  the  option  having,  been  exercised. 


(a)  Cro.  Jac.  228.  (e)  Cro.  Jae.  43S. 

(h)  lb.  103.  (d)  Built.  12. 
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Lord  Abinqer,  C.  B.— I  am  of  opinion  that  the  de- 
fendant is  entitled  to  judgment  The  plaintiff  having  re- 
served to  himself  the  liberty  of  insuring  at  any  office  within 
the  bills  of  mortality,  the  number  being  unlimited,  excqit 
hj  the  circumscription  of  place,  and  having  also  reserved  to 
himself  any  time  for  effecting  the  assurance,  I  tiiink  he 
ought  to  give  the  defendant  notice  of  his  having  exercised 
his  option.  Besides,  even  supposing  the  defendant  obliged 
to  go  about  firom  time  to  time  to  all  the  assurance  offices 
in  Lond<m,  in  order  to  ascertain  whether  the  assurance  was 
effected,  still  he  could  have  no  means  of  knowing  that  this 
particular  condition  was  attached  to  it  The  obligation  of 
the  defendant  is  not  confined  to  the  usual  covenants  con- 
tained in  a  policy  of  assurance,  but  he  is  bound  by  all  tlie 
conditions  and  stipulations  contained  in  any  policy  which 
the  plaintiff  may  effect  It  might  happen  that  a  proviso 
was  inserted,  totally  different  firom  those  which  are  known, 
and  if  the  plaintiff  could  keep  the  policy  in  his  pocket,  he 
might  impose  any  condition  on  the  defendant ;  for  there  is 
no  obligation  on  the  part  of  the  office  to  inform  the  defend- 
ant It  would  be  hard  if  the  plaintiff  could  thus  make  a 
private  bargain,  and  hold  the  defendant  liable,  without 
giving  notice  of  the  condition.  I  have  had  no  case  cited 
in  support  of  such  a  proposition.  All  the  cases  governed 
by  common  sense  shew,  that  where  a  party  stipulates  to  do 
an  act,  upon  an  event  which  may  be  known  to  himself  he 
is  not  entitled  to  notice^  unless  he  stipulates  for  it ;  but 
where  the  event  is  uncertain,  and  depends  upon  the  opticm 
of  the  other  party,  notice  is  neceqsary. 


Pabeb,  B.— My  mind  is  not  altogether  ftee  firom  doubt, 
seeing  that  there  is  no  case  precisely  in  point  I  am  in- 
clined, however,  to  agree  with  the  Lord  Chief  Baron.  This 
is  an  action  upon  covenant,  by  which  the  defendant  alipu- 
lated  to  do  two  things,  viz.,  to  appear  at  an  office  for  the 
insurance  of  lives  within  London  or  the  bills  of  mortality, 
and  afterwards  to  perform  the  stipulations  contained  in  any 


ff. 
WAEXFiELD^ 
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policy  which  might  be  effected  on  his  life.  It  does  not  ap-  1840. 
pear  that  the  obligation  is  confined  to  the  particular  office  y^^^ 
at  which  he  should  appear^  the  words,  ^^such  insuratice'' 
meaning  simply  an  insurance  on  his  life.  When  the  policy 
18  effected,  he  is  bound  to  fulfil  all  the  stipulations  contained 
in  it  The  question  then  is,  whether  the  action  can  be 
maintained  without  notice?  for  the  declaration  does  not 
contain  any  averment  of  notice  of  the  policy  having  been 
effected,  or  of  the  condition  upcm  which  it  was  effected. 
In  general,  no  notice  is  necessary,  unless  the  party  stipulate 
&r  it,  and  it  will  be  found,  that  in  most  instances  in  which 
it  has  been  held  necessary,  it  is  implied,  firom  the  terms  of 
the  contract,  that  it  should  be  given.  Then  the  cases  resolve 
themselves  into  two  classes,  as,  where  the  contract  is  to  do 
an  act,  upon  which  the  demand  arises,  and  that  act  is  secret, 
and  lies  within  the  plaintiff's  mouth,  as  in  the  case  cited 
fipom  Fin.  Abr.  "  Ctmditum^  (A  d)  pL  16^  and  Henning^s 
case.  There,  the  contract  was  to  pay  as  much  for  two 
wei^ts  of  barley  as  the  plaintiff  should  have  of  any  other 
periony  and  as  the  plaintiff  was  at  liberty  to  sell  to  whom 
he  pleased,  he  ought  to  give  notice  before  he  called  upon 
the  defendant  to  pay.  So,  if  the  stipulation  be,  that  the 
defendant  wiU  account  before  credit(»«  whom  the  plaintiff 
may  appoint,  he  should  give  notice  of  the  particular  persons. 
On  the  other  hand,  no  notice  is  necessaiy  where  the  aict  is 
to  be  done  by  a  stranger,  or  a  particular  person,  for  the  de- 
fendant contracts  to  take  notice  at  his  peril,  as  upon  a  con- 
tract to  pay  a  person  money  upon  his  marriage  with  B.,  or 
to  pay  a  certain  sum  of  money  borrowed  firom  a  particular 
person ;  in  those  and  the  like  cases  there  is  a  particular  in- 
dividnal  specified,  and  there  is  no  option  or  choice  to  be 
exeirised.  This  is  an  intermediate  case,  and  as  the  de- 
fendant is  only  bound  to  perform  such  stipulations  as  shall 
contained  in  a  policy,  to  be  effected  at  some  office  within 
;  bills  of  mortality,  I  think  there  must  be  notice  that 
( policy  has  been  effected  If  the  contract  had  been  to 
>fonn  the  stipulations  of  a  policy  effected  with  a  particular 
^OL.  vin.  c  c  D.  p.  c. 
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1840.        company,  I  should  have  been  inclined  to  think  no  notice 

yjgj.        necessary.     But  this  covenant  is  not  confined  to  an  assurance 

„,    ^'  within  the  bills  of  mortality*  at  the  time  of  the  contract,  but 

Wakefield.  "^        ,  .        •  i_- 

extends  to  any  o£9ce  which  might  afterwards  exist  within 
that  limit  If  the  defendant  had  received  notice  that  the 
policy  had  been  eiFected  at  a  particular  office,  perhaps  it 
might  have  been  his  duty  to  take  notice  of  the  oonditioos ; 
but,  at  all  events,  I  think  there  should  be  notice  that  the 
plaintiff  has  exercised  his  option* 

Aldebson,  6. — I  am  of  the  same  opinion,  and  my  judg- 
ment is  founded  upon  the  authority  o£  Hauls  v.  Hemyng^  as 
reported  in  Fin.  Ab.  "  Condition,'"  (A  d)  pL  16.  The  defend- 
ant covenants  that  he  will  not  do  any  act,  deed,  or  thing 
whereby  the  insurance  may  be  avoided.  The  insuianoe  b 
to  be  effected  at  any  time  or  times,  or  at  any  <^ce  or  offices, 
with  certain  limits,  and  is  not  confined  to  the  then  existing 
offices.  The  plaintiff  has  the  selection  from  an  indefinite 
number,  and  it  seems  to  me  that  the  person  who  is  to  make 
the  selection  must  give  notice  of  his  having  made  it.  1£  the 
defendant  had  received  notice  that  an  insurance  was  effected 
in  the  Rock  Life  Assurance  Company,  I  by  no  means  say 
that  he  would  not  be  bound  to  take  notice  of  the  condition. 

RoLFE,  B. — ^I  must  confess,  that  when  the  case  was  first 
opened,  my  impression  was  in  fevour  of  the  plaintiff,  and 
for  this  reason,  that  where  a  party  enters  into  a  contract,  he 
is  bound  to  perform  it,  whether  reasonable  or  not,  but  where 
the  law  casts  an  obligation  upon  him,  it  modifies  the  mode 
of  performance.  In  the  progress  of  the  argument  my  opinion 
changed,  and  I  think  that  the  plaintiff  was  bound  to  give 
notice.  I  find  it  stated  in  Fin.  Abr.  '<  Condition''  (A  d)  pL  la 
''  If  I  am  bound  to  enfeoff  such  persons  as  the  obligee  shall 
name,  he  ought  to  give  notice  of  those  he  names,  otherwise 
I  am  not  bound  to  enfeoff  them,"  and  reason  seems  in  fitvour 
of  the  principle  of  law.  The  question  is,  what  is  the  meaning 
of  the  contract  where  a  party  covenants  to  do  something 
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at  the  option  of  another?    It  must  mean,   provided  he        1840. 
had  notice  of  the  option  having  been  exercised. 

Judgment  for  Defendant 


Pike  v.  DAvia 

In  this  case,  a  summons  had  been  taken  out  at  Chambersy  Where  a  mim- 

calliog  on  the  plidntiff  to  shew  cause,  why  the  execution  heard  and  ad^ 

should  not  be  set  aside,  on  the  ground  that  the  defendant  iJf^cSS)^" 

was  not  indebted  to  the  plaintiff.     The  matter  was  fully  in  a  matter 

heard  before  Gwmey,  B.,  who  considered  that  the  affidavits,  ing  on  the 

in  sapp<Ht  of  the  application,  were  answered,  and  dismissed  ^|!^bb|r  tlTp^ 

the  summons  with  costs,  subsequently,  2"^®  ™  p*^ 

*'  from  making  a 

similar  appb- 

^yley  had  obtained  a  rule  nisi  to  set  aside  the  execution  Oourt, 
without  stating  any  ground  Miti^ 

affidavits. 

Petersdorff  shewed  cause.  The  rule  is  obtained  upon 
the  same  ground  upon  which  the  application  was  made  at 
Chambers.  It  was  a  case  simply  upon  the  merits,  involving 
no  point  of  law,  and  it  was  not  competent  for  a  party  after 
die  merits  had  been  fully  inquired  into  by  a  judge,  to  bring 
die  case  before  the  Court  by  motion.  The  defendant 
elected  to  go  before  a  particular  judge,  and  having  failed, 
he  is  not  entitled  to  amend  his  affidavits  and  come  to  the 
Court  If  such  a  practice  were  permitted,  parties  would  be 
continually  going  before  a  judge  at  Chambers,  in  order  to 
tiy  the  strength  of  their  adversary's  case,  and  then  produce 
additional  affidavits  to  answer  it 


'er  Curiam.     There   is  no   doubt  of  the  right  of  a 

ty  to  move  to  set  aside  the  order  of  a  judge ;  or  if  he 

OSes  one,  there  is  no  means  of  redress  but  by  applying  to 

Court     Besides,  a  party  may  have  acquired  additional 

cc  2 
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1840. 


Pyxe 

V. 

DAYia 


fiacts,  which  he  is  entitled  to  have  considered.    There  is  no 
rule  to  preclude  the  defendant  from  making  the  application 

The  case  was  then  referred  to  the  Master. 


A  notioe  of 
oounteniiaDd 
ffiv«n  to  a  de- 
rondant  re- 
tiding  in  the 
country,  whose 
cause  IS  con- 
ducted by  an 
attorney  m 
London  only, 
is  insufficient 


Mabgbttson  V,  KUSH* 

Jl  N  this  case  the  defendant's  attorney  had  been  served  with 
a  notice  of  trial  for  the  Norwich  assizes  on  the  31st  of  March. 
The  defendant  (a  layman)  resided  at  Norwich,  and  his  cause 
was  conducted  by  an  attorney  in  London,  without  the 
interposition  of  any  country  attorney.  On  the  25th  of 
March,  notice  of  countermand  was  served  on  the  defendant 
himself  on  the  receipt  of  which  he  immediately  wrpte  to 
inform  his  attorney. 

A  rule  having  been  obtained,  calling  on  the  pl^ntiff  to 
shew  cause  why  he  should  not  pay  the  costs  of  the  day,  for 
not  proceeding  to  trial  pursuant  to  notice. 

W.  H.  Watson  shewed  cause,  and  contended,  that  the 
notice  of  countermand  was  given  in  sufficient  time.  He 
referred  to  JervUs  Ruhs^  ^th  ed,  where  it  is  stated,  ^^  In 
country  cases  a  countermand  may  be  given  either  in  town 
or  country,  unless  otherwise  ordered  by  the  Court" 

Pbr  Cttbiah.  That  means  that  the  notice  may  be  giyen 
either  to  the  town  agent  or  the  attorney  in  the  oountiy. 
Where  a  party  employs  an  attorney,  it  is  on  him  that  all 
such  notices  should  be  served,  and  not  on  the  client,  who 
cannot  be  supposed  to  know  their  effect  If  such  a  practice 
were  to  be  allowed,  notice  of  countermand  would  be  served 
shortly  before  the  expiration  of  the  allotted  time,  and  if  the 
client  lived  at  a  distance  from  his  attorney,  the  latter  could 
not  receive  them  in  time  to  recall  his  preparations. 


Rule  absolute. 
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1840. 

Doe  d.  Gilbert  v.  Ross.  ^ 

1  HIS  was  an  action  of  ejectment,  in  which  the  lessors  of  There  are  no 

1       1  •     .       1  .  decrees  in  te- 

the  plaintiff  claimed^  as  the  co-heiresses  of  one  A.  G.  Miller,  condary  evi- 

who  died  in  1838.  f^a'J^- 

At  the  trial,  before  Lord  Denmath  at  the  last  Norwich  who  ha»  laid 

the  foundation 

assizesyit  became  necessary,  on  the partoftheplaintiff,toprove  for  such  eri- 
the  execution  of  a  deed  made  in  the  year  1789,  in  pursuance  pro^tfa^oon- 
of  a  power,  and  attested  in  a  particular  mode   thereby  ^"^1*,^!** 
prescribed.     The  deed  was  in  the  possession  of  an  attorney,  though  it  ap- 

.  .  pean  thattnere 

who  had  been  served  with  a  subpoena,  but  who  declined  to  u  an  attested 
produce  it  The  plaintiff's  counsel  offered  to  give  secondary  SlS«i^  **' 
evidence  of  its  contents,  and  for  that  purpose  tendered  an 
attested  copy,  which  was  objected  to  as  inadmissible  for 
waot  of  a  stamp.  It  was  then  proposed  to  prove  the  contents 
of  the  deed  by  parol,  which  evidence  was  received  by  the 
learned  judge,  and  a  verdict  found  for  the  plaintiff. 

AdaiMy  Seijt,  moved  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  ground  (among  others)  that  the  above  evi- 
dence was  improperly  received.  Where  the  original  cannot 
be  produced,  the  next  best  evidence  is  an  attested  copy,  and 
if  that  appears  to  be  in  existence,  parol  evidence  of  its  con- 
tents is  inadmissible.  The  rule  of  evidence  laid  down  by 
Lord  Hardwicke,  in  FilUers  v.  ViUiers  (o),  is  "  that  the 
best  evidence  that  the  circumstances  of  the  case  wiU  allow, 
must  be  given;  if  an  original  deed  is  lost,  the  counterpart 
may  be  read,  and  if  there  is  no  counterpart  forthcoming, 
then  a  copy  may  be  admitted,  and  even  if  there  should  be 
no  copy,  there  may  be  parol  evidence  of  the  deed,  and  the 
manner  of  its  being  lost"  This  doctrine  was  adopted  by 
the  Court  in  Munn  v.  Godhold  {li).  In  Doe  d.  Rowlandson 
Wainwright  (c),  the  question  arose,  whether  it  was  com- 
ent  for  a  party  who  relied  on  a  deed  of  feoffment,  to  prove 
contents  by  means  of  an  abstract,  the  defendant  having 

(a)  3  Atk.  71.  {b)  3  Biog.  292.  5  Ad  &  El.  520. 
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1 840.  refused,  on  notice,  to  produce  the  original,  or  whether  an 
examined  copy  should  not  have  been  produced?  but  the 
Court  disposed  of  the  case  on  another  ground,  although 
they  seemed  to  intimate  that  a  copy  ought  to  have  been 
produced. 

.  Lord  Abinqeb,  C.  B. — The  defendant  is  not  entitled  to 
a  rule.  Where  a  party  cannot  procure  the  original  of  a 
written  instrument,  he  is  entitled  to  give  parol  evidence 
of  its  contents ;  and  if  it  should  appear  from  the  testimony 
of  the  witnesses,  that  there  exists  some  better  species  of 
secondary  evidence,  that  may  be  matter  from  which  a  jury 
may  consider  whether  they  will  not  presume  against  him, 
that  the  evidence  thus  suppressed  would  be  hostile  to  his 
case.  But  the  law  makes  no  distinction  between  the  different 
kinds'of  secondary  evidence.  Where  a  copy  is  evidence,  as 
in  the  case  of  records  and  other  pubUc  documents,  such 
copies  are  allowed  as  primary  evidence,  but  that  is  on  public 
grounds,  as  the  law  in  those  matters  deems  it  advisable  to 
give  credit  to  the^swom  testimony  of  any  person  who  has 
examined  the  copy. 

f^ABKE,  B. — I  concur  in  revising  the  rule,  upon  the  ground 
that  there  are  no  degrees  in  secondary  evidence.  No  doubt, 
an  attested  copy  is  more*  satisfactory,  and  in  that  sense  of 
the  word,  is  superior  evidence  to  mere  parol  testimony, 
but  to  exclude  the  latter  entirely,  is  a  different  thing.  As 
soon  as  a  party  has  accounted  for  the  absence  of  the  ori^uial 
document,  he  is  at  liberty  to  give  any  kind  of  secondary 
evidence.  The  rule  is,  that  ^'  no  evidence  is  to  be  adduced 
which,  ex  natura  rei,  supposes  a  still  greater  evidence  behind 
in  the  party's  own  power  ^nd  possession,  for  such  evidence 
is  altogether  insufficient  and  proves  nothing,  for,  it  carries 
vdth  it  a  presumption  contrary  to  the  intent  for  which  it 
was  produced ;  as  if  a  man  offer  a  copy  of  a  deed  or  will 
when  he  ought  to  produce  the  original,  this  carries  a  pre- 
0umption  with  it  that  there  is  something  more  in  the  deed 
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or  will  which  makes  against  the  party."  Gilb.  Ev.  16.    Now,        1840. 
when  paiol  evidence  is  tendered,  it  does  not  of  itself  shew        DordT 
that  there  exists  any  better  species  of  secondary  evidence,  and       Gilbert 
consequently  raises  no  presumption  against  itsel£     Does        Ross, 
then  the  &ct,  subsequently  introduced  of  there  being  an  at- 
tested copy,  alter  the  nature  of  the  parol  evidence  ?  I  think 
not,  and  that  if  a  party  is  entitled  to  give  secondary  evidence 
at  all,  he  is  entitled  to  give  any  secondary  evidence  in  his 
power.    If  this  was  not  so,  secondary  evidence  would  have 
to  be  classified,  and  where  would  the  classification  end  ?  It 
would  be  necessary  to  distinguish  between  secondary,  ter- 
tiary, and  quaternary  evidence.     Nor  would  it  stop  even 
there,  for,  the  value  of  parol  evidence  may  diiFer,  as  one 
witness  may  have  a  better  memory  than  another.     I  once 
decided  this  very  point  at  nisi  prius,  in  a  case  of  Brown  v. 
Woodman  (dy 

AiJ>EB80N,  B. — The  inconvenience  of  holding  parol  evi- 
dence inferior  to  that  of  a  copy,  would  be  this ;  that  before 
a  party  could  be  allowed  to  give  parol  evidence  he  must 
account  for  the  loss  of  all  copies  however  numerous,  which 
might  appear  at  any  time  to  have  been  made ;  if  a  copy  be 
given  in  evidence,  that  shews  there  must  have  been  an  ori- 
ginal, but  reverse  the  process,  the  existence  of  an  original 
does  not  shew  that  there  must  have  been  a  copy.  A  party 
who  is  bound  to  prove  the  contents  of  a  deed  cannot  know 
whether  any  copy  has  been  made  of  it,  though  i)erhaps  fifty 
may  be  in  existence.  • 

Rolfs,  B.  concurred. 

A  rule  was  granted  on  another  point 


(a)  6  C.  &  P.  206. 
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BbOOKB  V.  MlTOHBLL. 

cauM  was       J.  HIS  was  an  action  of  trespass.     After  the  writ  issued, 

referred  by  a  ^  *  . 

Judge's  order  and  before  declaration,  by  a  judge's  order,  bearing  date  the 
tors,  with  11-  ^7th  of  May,  1839,  it  was  ordered  that  all  matters  in  dif- 
pointan^.  ^^'^'^^^c  ^  ^^  cause,  should  be  referred  to  two  arbitrators, 
P^'  •»  that  he  so  that  they  should  make  and  publish  their  award  in  writing 
and  publish  his  of  and  Concerning  the  matters  referred^  ready  to  be  de- 
m£n^r^y  ^^ered  to  the  parties  in  difference,  or  such  of  them  as  should 
to  be  delivered  require  the  same  on  or  before  the  1st  day  of  June  then 
on  or  before  the  next,  and  in  case  the  arbitrators  should  differ  respecting 
On  the  after-     the  matters  thereby  referred  to  them,  then  that  they  should 

m  ji:«..  ^  »t  "be«y  by  '^  memorandum  in  writing,  to  be  indor^ 
ttmpire  sent       thereon,  to  appoint  an  umpire  between  them,  in  the  matters 

notice  to  the  '  rr  r       ^ 

parties  that  he   thereby  referred,  so  that  the  said  umpire  should  make  and 
declare  his^     publish  his  umpirage  in  writing,  ready  to  he  delivered  to 
Il^sdatedA*      ^'*^  *^*^  partteSj  or  such  of  them  as  should  require  the  same, 
nth,  and  de-    on  or  before  the  15th  day  of  July  next 
attend  at  his  1^^  arbitrators  not  agreeing,  an  umpire  was  duly  ap- 

o*c^k^on  that  P^^^^ed,  who  made  an  award,  bearing  date  the  11th  of 
S*^j^ii2^  July,  1839.  In  the  afternoon  of  the  12th  July,  the  attorneys 
infirV^did.  At  of  the  plaintiff  and  defendant  received  a  letter  from  the 
the  morning  of  empire.  Stating  that  he  was  about  to  declare  his  award,  and 
thepSStiff  '  desiring  them  to  attend  at  his  office  at  five  o'clock  on  that 
^ed  ^eZc^that  evening,  which  they  accordingly  did,  when  he  read  over  to 
publication  of  them,  and  declared  his  award,  and  delivered  the  same  to 
the  Vetime  of  ^®  defendant's  attorney.  At  ten  o'clock  of  the  same  day 
The  tom*^*      the  pl^ntiff  died. 

|<  publication" 

to  arfoitratio^''  i^offffins,  in  Hilary  Term,  obtained  a  rule  to  shew  cause 
SoBof  Ae* "^^  ^^y  ^^  award  should  not  be  set  aside,  on  the  ground  that 
award  as  will     it  was  not  made  and  published  until  after  the  death  of  the 

«»able  the  par-      ,  .    ^.^  ^ 

ties  to  obtain      plaintin. 

knowledge  of 

its  contents. 

By  analoffy  to  the  9  &  10  Wm.  3,  a  party  seeking  to  set  aside  an  award  made  by  judged  order 

must  apply  within  the  time  limited  by  that  statute. 
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W.  H.  Watson  and  Fortescue  ahewed  cause.  The  award  1840. 
was  made  and  published  at  the  time  the  execution  of  it 
was  attested.  The  term  <' publish,"  does  not  mean  that 
there  should  be  notice  to  the  parties,  but  the  submission  is 
satisfied,  by  the  award  being  made  ready  for  deliYery  if 
required  Where  a  power  enabled  a  married  woman  to 
appoint  certain  lands  to  uses  by  her  last  will  and  testament, 
signed  and  published  in  the  presence  o^  and  attested  by 
three  or  more  credible  witnesses,  it  was  held  that  a  de- 
liveiy  of  the  will  in  the  presence  of  the  witnesses  was 
equivalent  to  a  publication  of  it  Curteis  v.  Keiwick  (a). 
Here,  nothing  more  remained  to  be  done  by  the  arbitrator, 
and  as  notice  was  not  required  by  the  terms  of  the  sub- 
mission,  it  was  unnecessaiy  to  give  it  In  declaring  on  an 
award,  it  is  not  necessary  to  aver  that  the  defendant  had 
notice  of  the  award,  unless  the  submission  provides  that 
notice  should  be  given*  2  Wnu.  Sound.  62  a,  n.  (4), 
Juxon  V.  ThamhiU  (6).  In  Child  v.  Harden  {c)  it  is  said, 
*^If  a  man  be  bound  to  perform  the  order  of  L  S.,  no  notice 
is  to  be  given  of  this,  (unless  there  be  a  special  provision 
for  notice  to  be  given),  but  he,  at  his  peril,  being  bound  to 
take  notice  of  this,  because  he  hath  undertaken  i^n 
himself  to  perform  it,  and  where  such  an  undertaker  is  to 
do  and  perform  a  thing,  he  is  to  do  and  perform  the  same 
according  to  his  undertaking,  without  any  notice  to  him 
given  thereof  (d).  \Parhei  B. — Here,  the  term  **pubUca- 
tion,"  implies  that  notice  is  to  be  giveiL]  Secondly,  the 
^plication  is  too  late.  Though  this  is  not  a  reference 
under  the  9  &  10  Wm.  3,  c  15,  s.  2,  yet  the  Court  have 
adopted  the  provisions  of  that  statute  in  other  cases.  The 
applicati<Hi  then  should  have  been  made  before  the  last  day 
of  the  term  next  after  the  making  of  the  award, 

Eogginsy  in  support  of  the  rule.     There  was  no  award  in 

4)  3  M.  &  W.  461 .  {d)  See  Vyse  v.  fVake^M,  ante, 

)  Cio.  Car.  133.  p.  377. 

j)  2  Bills.  143. 
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1840.        the  lifetime  of  the  plaintiff,  and   his  death  operated  as  a 
^^^       revocation  of  the  arbitrator's  authority.     The  term  "  pob- 
V-  lication"  means  notice,  and  until  notice  be  given,  there  is, 

m  met,  no  award  In  Musaelhrooh  v.  Dunkin  (aj,  Tinded^ 
C.  J.,  says,  '^  Upon  the  meaning  of  the  word,  ^  made'  no 
difficulty  arises,  the  question  is,  what  is  meant  by  the  word 
^published?'  I  think  that  word  is  satisfied  by  the  award 
having  been  made,  and  notice  having  been  given  to  the 
parties  that  it  is  within  their  reach,  on  payment  of  just  and 
reasonable  expenses."  To  constitute  '^  publication"  there 
must  be  a  readiness  and  willingness  on  the  part  of  the 
arbitrator  to  deUver  the  award.  Blundell  v.  Brettargh  (6), 
shews  that  an  award  made  under  circumstances  like  the 
present  caxmot  bind  the  plaintiff's  executors. 

Parke,  B. — ^The  first  objection  in  this  case  is,  that 
the  award  should  have  been  published  in  the  lifetime  of 
both  parties,  whereas  it  was  published  after  the  death  of 
one.  With  respect  to  the  question,  when  an  award  is  to 
be  considered  as  complete,  there  appears  some  conflict  in 
the  cases,  and  I  am  inclined  to  dissent  from,  the  doctrine 
laid^down  in  £rotm  V.  Vawser(c)f  viz.  that  the  award  is 
complete  when  it  is  ready  to  be  delivered  within  the  time 
appointed,  and  prior  to  the  actual  delivery;  that  the 
arbitrator  is  then  fimctus  officio;  and  if  any  accident 
should  afterwards  happen  to  prevent  his  making  a  dehveiy  it 
would  still  be  an  award*  If  that  be  the  meaning  of  the  term 
^^publicaticxi,"  it  seems  to  me  that  the  award,  in  this  case,  was 
published  in  the  lifetime  of  both  parties,  and  that  no 
further  act  was  necessary  to  render  it  complete.  BhmdeU 
V.  BreUarghf  which  has  been  referred  to,  cannot  be  con- 
sidered as  an  authority  either  way ;  for  there,  in  feet,  no 
award  had  been  made ;  all  that  the  arbitrators  had  done, 
was  to  agree  upon  the  minutes  of  an  intended  award. 
Musselhrook  v.  Dunkin^  was  an  application  to  set  aside  an 
award,  on  the  ground  of  pardaUty,  and  misconduct  in  the 
arbitrator,  and  the  only  question  being,  whether  the  motion 

(a)  9  Bing.  605.  (6)  17  Ves.  232.  (c)  4  East,  584. 
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was  made  in  due  time  ?  the  Court  says,  that  at  all  events  1840. 
an  awaid  is  to  be  considered  as  publishedy  when  the  parties  bIookb 
have  notice  that  it  is  ready  for  deUTery  on  payment  of  the  ^^ 

reasonable  charges.  It  appears  to  me  that  the  true  prin- 
ciple is  there  laid  down,  and  that  the  award  is  not  comr 
plete  until  that  time.  The  Court  of  King's  Bench,  in 
Macofihur  v.  CampbeU(a)y  were  of  opinion  that  the  award 
was  complete  when  the  arbitrator  gave  the  parties  notice 
that  it  might  be  had  on  payment  of  his  charges,  whether 
reasonable  or  not,  but  I  am  inclined  to  think  that  the 
correct  doctrine  is  stated  by  the  Court  of  Conunon  Pleas ; 
with  respect  to  the  other  objection  it  is  important  that  some 
role  should  be  laid  down,  and  I  agree  with  the  cases  which 
are  decided  by  analogy  to  the  9  &  10  Wm.  3,  &  15.  The 
plication  is,  therefore,  too  late. 

Aldbbson,  B. — ^There  is  little  difference  between  the 
case  in  the  King's  Bench  and  that  in  the  Conunon  Pleas ; 
in  die  latter,  I  presume  that  the  Chief  Justice  meant  to 
express  his  opinion  that  an  award  was  complete  firom  the 
time  that  the  parties  had  notice,  in  such  a  way  that  they 
could  really  obtain  a  knowledge  of  its  content&  The  other 
Court  says,  that  they  must  pay  an  exorbitant  demand  in 
the  first  instance,  in  order  to  obtain  that  knowledge.  It 
most  be  considered  that  there  is  a  publication  fixHu  the 
tune  the  parties  have  notice  that  an  award  is  made,  and  an 
api^ication  to  set  it  aside  must  be  made  within  the  limited 
period*  The  term  ''publish^"  in  the  submission,  means 
that  the  arbitrator  shall  do  some  distinct  act  to  determine 
his  final  judgment 

GuBMBT,  B. — ^It  seems  to  me,  that  the  word  *^  published" 
means  a  completion  of  the  award  in  such  a  way,  that  the 
oitralor  shall  not  have  it  in  his  power  to  review  it 

Rule  discharged  with  costs. 
(a)  2  N.  &  M.  444  ;  S.  C.  5  B.  &  Ad.  518. 
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1840. 

Vauohan  v.  Glbnn  aud  Another. 

Theiint  count  J.  HE  first  count  of  the  declaration  was  on  a  charteivparty, 

Jwi  OT^TdSi-  d*^  ^e  15th  of  May,  1838,  made  between  the  piainttff 

tw-party,  3j|^j  defendants,  who  were  the  owners  of  a  ship  called  the 

defendant  Kent,  then  lying  at  Liverpool,  whereby  it  was  agreed  that 

oertain  slup  the  said  ship  should,  on  or  before  the  3l8t  of  May,   1838, 

Hoiiduiii^  uid  "^  *"^^  proceed  to  Belize,  in  the  Bay  of  Honduras,  and 

?'*^*^*°"  there,  or  at  the  usual  places  of  loading  in  the  Bay,  take  on 

Doara  a  cargo  *■  •  . 

of  mahoffany,  board  a  full  caigo  of  mahogany,  &c,  which  the  plaintiff 

oeedto  ^"^  thereby  engaged  to  ship,  not  exceeding  what  she  could 

^wDcoLaod*"  '®**o'^*Wy  stow  and  cany,  over  and  above   her  tackle, 

dekrer  the  apparel,  &C.,  and  being  so  loaded,  should  therewith  pro- 

ment  of  freight  cecd  to  London  or  Liverpool,  and  deliver  the  same  on 

J^^i^  being  paid  fi:«ight,  at  4t  per  ton,  &c.     It  then,  after  al- 

S*^  ^"^h^  1^P°K  mutual  promises,  averred  that  the  ship  sailed  according 

ordeliyered  to  the  agreement,  and  on  the  1st  of  October,  arriving  at  a 

^^^^ll^^^Sment  usual  place  of  loading  in  the  Bay  of  Honduras,  W».  Ulloa, 

count'SSred  *^^  ^^  ^®  plaintiff  there  shipped  a  full  cargo,  not  ex- 

that  in  con-  ceediniT  &c,  to  wit,  500  tons  of  mahoffany,  in  this,  to  wit, 

sideration  that  ,  ,  ^     *f 

the  pUuntiff  that  he  did  then  and  there,  in  the  usual  and  accustomed 
J;^^;^  way  there,  and  so  as  that  the  same  might  be  thereupon 
tobeta&ento    received  and  taken  on  board  the  said  ship  for  the  said 

and  loaded  on  '^ 

board  the  de-     voyage  to  England,  deliver  the    said  mahogany  to  the 

fendant*8  yeaael  •.  ^i  •  t     %  »         %  •      t    t 

inthebayof  master  and  crew  of  the  said  ship,  who  received  the  same 
SouTried  to  ^™  ^®  plaintiff  for  the  purpose  of  being,  and  so  as  that 
England,  Uc,  the  same  miirht  be  taken  on  board  o^  and  carried  and  coa- 

the  defendant 

nromisedthat  veyed  in  the  said  ship  on  the  said  voyage  to  England. 

ctm^oul?be  Breach,    that  although  part  of  the  caigo  was  taken  on 

Jj^°^^«  board,  and  carried  and  conveyed  on  the  said  voyage  to 

tiicnr  were  Ikigland,  and  although  the  said  ship  proceeded  therewith 

board  the  said  to  Liverpool,  according  to  orders  theretofore  received  in 

t^wl^rt*^  that  behalf,  and  there  delivered  the  said  part  of  her  cargo, 

goods  were  in 

3ie  defendant's  custody  to  be  loaded  on  board  the  vessel,  they  were  lost 

Held,  that  these  counts  contained  distinct  subject  matters  of  complaint. 
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and,  although  the  plaintifF  perfonned  aU  the  conditions  of 
the  said  agreement  on  his  part,  and  paid  all  the  residue  of 
the  freight,  yet  the  whole  of  the  cargo  so  deUvered  and 
received,  as  aforesaid,  was  not  taken  on  board,  and  carried 
and  conveyed,  and  delivered  in  and  from  the  said  ship ; 
but,  on  the  contrary  thereof,  part  of  the  cargo  so  deUvered 
and  received,  as  aforesaid,  to  wit,  100  tons  of  mahogany, 
&C.,  was  not,  nor  were,  nor  was  any  part  of  the  same 
parcel  of  such  cai^,  taken  on  board,  or  carried,  conveyed, 
and  delivered,  according  to  the  true  intent  and  meaning  of 
the  said  agreement,  but  therein  the  defendants  wholly 
Med  and  made  defiuilt,  and  thereby  the  said  part  of  the 
said  caigo  became,  and  was  wholly  lost  to  the  plaintiff. 

The  second  count  stated,  that  in  consideration  that  the 
plainti£^  at  the  request  of  the  defendants,  had  caused 
certain  goods,  to  wit,  100  tons  of  mahogany  of  great  value, 
to  wit,  &c.,  to  be  taken  to,  and  loaded  on  board  of  a  certain 
vessd,  called  the  Kent,  then  lying  in  the  Bay  of  Honduras* 
&r  the  purpose  of  being  carried  and  conveyed  to  England; 
for  reasonable  freight  and  reward  to  the  defendants,  they, 
the  defendants;,  promised  the  plaintiff  that  due  and  proper 
caie  should  be  taken  of  the  same  goods,  until  the  same 
should  be  loaded  on  board  the  said  ship.    It  then  averred 
that  the  plaintiff  did  deliver  the  said  goods  to  the  de- 
fendants, fi>r  the  purposes  aforesaid.    Breach,  diat  due  and 
proper  care  was  not  taken  of  the  said  goods  until  the  same 
were  loaded  on  board  the  said  dbip,  but  on  the  contrary 
theieo^  so  little  care  was  taken  of  the  same,  that  by  and 
through  the  negligence,  carelessness,  and  improper  conduct 
of  the  defendants  in  the  premises,  the  said  goods,  after  they 
were  delivered  to  the  defendants  as  aferesaid,  and  while  in 
their  custody,  to  be  loaded  on  board  the  said  vessel  as 
aforesaid,  and  before  the  commencement  of  this  suit,  to  wit, 
I  &c,  became  and  were  wholly  lost. 


9. 

Glenn 

and  Another. 


Crampton  had  obtained  a  rule  to  shew  cause,  why  one  of 
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Vauohan 

Glenn 

and  Another. 
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the  counts  should  not  be  struck  out     He  referred   to 
Weeton  v.  Woodcock  (a). 

Henderson  shewed  cause.  The  counts  embrace  distinct 
causes  of  action.  One  count  is  on  a  charter-^NOly,  oca* 
taining  an  express  agreement  to  ceceive  goods  at  Honduras^ 
and  carry  them  to  England,  the  other  is  framed  upon  the 
implied  contract,  to  use  due  and  proper  care  of  the  goods 
in  loading.  The  case  is  similar  to  the  exception  mentioned 
in  the  rule  of  H.  T.,  4  Wm.  4,  of  freight  on  a  charter-party^ 
and  freight  pro  rata  itineris  upon  the  contract  implied  by 
law. 


Crompton  replied. 

Lord  Abinoeb,  C.  B. — I  think  both  counts  ought  to  be 
allowed.  Under  the  first,  the  plaintiff  will  rely  upon  the 
charter-party,  and  if  it  should  turn  out,  either  from  the 
construction  of  the  instrument,  or  by  usage,  that  the  charter- 
party  does  not  extend  to  the  liability  between  the  shore 
and  the  ship,  then  the  plaintiff  can  have  recourse  to  the 
second  count,  for  the  breach  of  the  implied  contract,  to  take 
due  care  of  the  goods  from  the  shore  to  the  vessel 

Pabke,  B. — ^There  are  clearly  two  distinct  contracts;,  the 
one  count  is  on  the  charter-party,  the  other  is  on  a  contract 
to  which  the  charter-party  may  not  apply. 

Aldebson  and  Rolfe,  B's.,  concurred. 

(a)  Ante,  Vol.  7,  p.  384. 


J 
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1840. 

EIastwick  r.  Habbian. 

1/EBT  for  wages,  money  paid,  and  money  due,  on  an  Where  a  plain- 
account  stated.    The  defendant  pleaded,  first,   nunquam  tlculwsof^. 
indebitatus ;  secondly,  payment  in  satb&ction  before  action  "^^'  *^^. 

•''*•'  giving  credit, 

brought;  thirdly,  a  set-off  for  money  paid  and  money  had  claims  a  fra- 

aiid  received  by  the  plaintiff  for  the  use  of  the  defendant  piea  ^iwy.  ^ 

The  particulars  of  demand  were  as  follows:  «  This  action  ^^der'S m 

is  brought  to  recover  the  sum  of  lit  10*.  4d.,  with  interest  f^^^  *°*^* 

thereon  firom  the  day  the  same  became  payable,  to  the  time  though 'some 

of  the  payment  thereof  being  the  balance  then  remaining  which 'credit^ 

due  firom  the  defendant  to  the  plaintiff,  on  the  foUowinir  fir«ven,  were 

*  '  ^   paidafterac- 

IKSOOUnt^  VW  :  tion  brought. 


For  money  paid  by  the  plaintiff  fi)r 

the  use  of  the  defendant,  during 

the  years  1838  and  1839  -        23     2     0 

By  cash  received  during  the  same 

period,  on  account  thereof       -        19    5    0 


£.    s.    d. 
3     17     0 


Alsofor  wages  due  fix)m  the  defendant 
to  the  plaintifi^  for  services  per- 
formed during  a  period  of  sixteen 
months,  in  the  same  years        -        22  13    4 

By  cash  received  by  the  plaintiff's 
attorney  firom  the  defendant's  at* 
tomey,  in  the  month  of  July 
instant,  on  account  thereof        -       15  0      0 


7  13    4 
£11  10    4 
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1840.  The  particulars  of  the  defendant's  set-off  were  as  follows : 

^^^JJJ^     By  cash  pdd  by  the  defendant  for  the 
V.  plaintiff  at  different  times  during 

the  years  1838  and  1839  -        30  10    0 

By  cash  received  by  the  plaintiff  tor 
the  use  of  the  defendant  on  the 
29th  April,  1839  -  -        1  13    0 

By  ditto,  paid  to  Mr.  Lyde  on  the 

lOdiJuly     -  -  .  15     0    0 


£47    3    0 


At  the  trial  before  Gumey^  B.,  it  appeared,  that  the 
plaintiff  had  been  in  the  service  of  the  defendant  as  coach- 
man, firon^  February  1838,  tiU  June  1839.  His  wages  during 
that  period  amounted  to  221  13«.  4dL>  and  he  had  paid  12. 
on  account  of  the  defendant  Before  the  present  action 
was  commenced,  the  plaintiff's  attorney  wrote  to  the  de- 
fendant for  payment,  but  receiving  no  answer  to  his 
application,  he  sued  out  a  writ  Before  the  writ  was  served, 
the  defendant's  attorney  sent  a  letter,  stating,  that  if  the  de- 
fendant was  furnished  with  the  plaintiff's  account  it  should 
be  arraoged  The  plaintiff's  attorney  wrote  in  answer,  that 
he  had  enclosed  a  receipt  for  15/L,  and  added,  ^^you  must 
also  allow  me  what  you  like  for  my  attendance ;"  but  no 
mention  was  made  of  a  writ  having  been  sued  out  Hie 
\SL  was  paid,  and  the  receipt  expressed  it  to  have  been 
received  on  account  and  witiiout  jMrejudice.  Hie  writ 
was  subsequendy  served  and  the  action  proceeded  The 
defendant  proved  several  payments  to  the  plaintiff  during 
the  period  of  his  service,  amounting  to  about  22/L,  and  that 
in  a  conversation  with  die  defendant  just  before  the  com- 
mencement of  the  action,  the  plaintiff  had  admitted  that 
27/L  only  was  due  to  him  before  he  received  anything* 
The  learned  judge  left  it  to  tiie  jury  to  say,  whether  (ex- 
cluding tiie  \&l  from  their  consideration),  they  were  of 


EA8TBR   TSBM,  3  VICT.  401 

qwion  that  anything  remained  due  to  him.     The  jury        1840. 
found  a  general  verdict  for  the  defendant  Eastwick 


Humfrey  moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  of  misdirection ;  and  contended,  that  as 
the  15L  was  not  pdd  mitil  after  the  writ  was  sued  out,  that 
item  could  not  be  used  in  support  of  the  plea  of  payment 
[Jldertofiy  B. — As  this  payment  is  credited  in  the  par- 
ticulars, must  it  not  be  considered  as  coming  within  the 
nile  of  T.  T.,  1  Vict  ?]  The  object  of  that  rule  was  to 
avoid  the  expense  of  a  plea  of  payment,  where  the  plaintiff 
sought  to  recover  a  balance  only,  and  the  rule  cannot  apply 
unless  the  payment  was  made  before  action  brought 

ALDfiBSON,  B. — I  think  we  ought  not  to  grant  a  rule. 
Where  the  plaintiff's  demand  is  defined  by  the  bill  of 
particulars,  and  it  appears  that  he  claims  a  balance  only, 
after  giving  credit  &r  payments  whenever  made,  the  plea 
of  payment  applies  to  that  balance.  If  we  were  to  hold 
otherwise,  it  would  work  gross  injustice.  The  verdict  then 
is  rig^t,  the  defendant  having  proved  payments  to  a  greater 
amount  than  the  balance.  It  is  the  same^as  if  the  plaintiff, 
having  two  demands,  had  said  by  his  particulars  that  he 
did  not  go  for  both,  but  one  only ;  moreover,  it  was  left  to 
the  jury  to  say,  whether  (exclusive  of  the  sum  of  15/L 
assuming  that  to  have  been  paid  to  purchase  peace,)  any- 
thing  was  due  to  the  plaintiff  at  the  time  of  action  brought, 
and  though  the  jury  might  perhaps  have  inferred,  firom  the 
subsequent  payment  that  there  was,  yet  there  was  also 
evidence  for  them  that  the  whole  had  been  paid. 

GuBRET,  B. — By  excluding  the  15£,  I  gave  the  plaintiff 
an  undue  advantage ;  but,  independently  of  that^  by  his  own 
^  nission,  he  clearly  had  no  claim. 

Rule  refused. 


V. 

Haaman. 


^OL.  vm.  n  n 
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1840. 


Where  a  cause 
has  been  tried 
and  a  verdict 
given  to  the 
satisfaction  of 
the  judge,  for 
the  defendant, 
the  Court  will 
not,  on  the  ap- 
plication of  At 
plaintiff,  sUy 
the  judgment, 
upon  a  sng- 
gestion  that 
another  cause 
under  similar 
circumstances 
is  pendmg,  in 
which  the 
plaintiff  will  be 
able  to  adduce 
additional  evi- 
dence. 


Yates  and  Another  v.  The  Dublin  Steam  Packet 

Company. 

•I.  HIS  was  an  action  against  the  defendants,  who  were  the 
owners  of  a  steam  boat,  called  the  ^^  Duchess  of  Kent,"  tar 
running  down  a  vessel,  called  the  '^  Byron,"  in  consequence 
of  which  certain  goods  of  the  plaintifis  were  lost  The 
only  plea  was  not  guilty.  The  cause  was  tried  befere 
Chimet/y  B.,  at  the  London  Sittings,  after  last  Michaelmas 
Term,  when  the  juiy  found  a  verdict  for  the  defendants. 
The  plaintifis  had  entered  in  the  list  of  causes  for  trial, 
another  case,  in  which  the  circumstances  were  similar,  but 
the  defendants  having  obtained  a  verdict  in  the  present 
case,  the  second  cause  was  withdrawn. 

Sir  F,  Pollock,  on  behalf  of  the  plaintifis,  now  applied 
for  a  rule  to  stay  the  judgment  and  execution  in  this  case, 
until  after  the  trial  of  that  which  had  been  withdrawn. 
The  application  was  made  upon  an  afiidavit,  which  stated 
that  a  witness  who  was  absent  at  the  trial  of  this  cause, 
(having  been  detained  at  sea  by  contrary  winds,)  would 
give  material  evidence  in  the  plaintiff's  favour  upon  the 
trial  of  the  second  cause  at  the  next  Sittings  in  London. 
He  relied  upon  a  case  of  Cobbold  v.  GrinneU  (a),  in  which 
the  Court  of  King's  Bench  had  granted  a  stay  of  proceedings 


(a)  That  case  it  not  reported, 
but  the  following  is  a  copy  of  the 
order  made  therein,  which  was 
read  by  Sir  F.  PoUoch  to  the 
Court. 

In  the  King's  Bench. 

Thursday    the    19th    day    of 

April  in  the  second  year  of  King 

William  the  Fourth. 

Cobbold  ^  it  ig  ordered  fiir- 

and  Another  \^^^   proceedings 

Grinnbll    f  ii^  *i8  cause  be 
and  Others.  J  sUyed  until  after 


the  trial  of  the  cause  of  Cob- 
bold, Junior,  against  GiianeU  and 
Others,  and  if  the  verdict  in  that 
cause  shall  be  for  the  defendant, 
or  shall  not  be  to  the  satisfac- 
tion of  the  judge  for  the  plain- 
tiff, then  that  the  defendanto  be 
at  liberty  to  move  for  a  new  trial 
in  this  cause.  Upon  the  motion 
of  Sir  J.  Scarlett, 

By  the  Court. 
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until  after  the  trial  of  another  cause  between  the  same 
parties.  [Alderaon,  B. — ^If  the  plaintifis  have  gone  to  trial 
upon  insufficient  evidence  that  is  their  own  &ult  If  this 
a£Bda?it  had  been  produced  at  the  trial,  the  learned  judge 
would  probably  have  postponed  it  Oumey,  B. — I  think, 
upon  the  balance  of  the  evidence,  the  verdict  was  correct] 
He  then  ofiered  to  pay  the  costs  of  the  day,  and  urged  that 
such  an  arrangement  would  meet  the  justice  of  the  case. 


1840. 


Tatbs 

and  Another 

o. 

The 

DCTBLXM 

Steam 
Packet  Co« 


Aldebson,  B. — ^I  think  we  ought  to  refiise  this  ap- 
plication, for  if  the  Court  were  to  grant  it,  I  am  afraid  the 
nile  might  be  drawn  into  a  precedent  The  evidence  was 
perfecdy  satisfiustory,  and  in  the  opinion  of  the  learned 
judge,  who  tried  the  cause,  the  verdict  of  the  jury  is  a 
correct  one.  No  misdirection  is  complained  oi^  the  &cts 
appear  to  have  been  properly  submitted  to  the  juiy,  and  in 
all  respectsi,  the  case  seems  to  have  been  satis&ctorily 
disposed  o£  But  it  is  suggested,  that  as  another  case, 
arising  fix>m  precisely  similar  circumstances,  which  stood 
lower  down  in  the  list  was  withdrawn,  in  consequence 
of  the  result  of  the  trial  of  the  present  cause,  and  as 
the  plaintiffi  will  be  enabled  to  try  the  second  cause  with 
the  advantage  of  additional  testimony,  we  ought  to  sus- 
pend the  judgment  upon  the  verdict  thus  satis&ctorily 
obtained.  The  only  case  cited  to  warrant  such  a  pro- 
ceeding, is  that  of  Cobbold  v.  GrinnelL  Now,  if  in  that 
case,  the  Court  of  Queen's  Bench  entertained  an  opinion, 
adrerse  to  the  verdict  pronounced,  or  thought  that  there 
were  sufficient  grounds  of  inquiry,  and  seeing,  that  if  the 
question  was  not  then  gone  into,  the  party  would  be  too 
late  to  move  for  a  new  trial,  after  the  second  action  should 
be  determined,  and  on  that  ground,  granted  the  rule  to 
stay  proceedings  until  the  second  action  should  be  disposed 
^;  then,  I  can  understand  the  principle  of  that  decision, 
A  do  not  dissent  from  it  So,  in  the  present  case,  if  the 
ndict  had  been  unsatis&ctory  to  my  brother  Oumey^ 
10  tried  the  cause,  I  am  not  prepared   to   say,  that  I 

D  D  2 
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should  not  have  been  disposed  to  grant  this  application. 
But  the  present  case  is  different  fix)m  Cohbold  v.  Grinnell 
in  this  respect,  that  in  the  latter  the  verdict  had  been 
found  for  the  plaintiff,  and  the  application  was  made  by 
the  defendant,  who  has  no  power  over  the  record,  but  is 
brou^t  to  the  stake,  and  the  trial  must  proceed,  unless  he 
can  shew  some  good  ground  for  postponing  it,  such  as  the 
absence  of  a  material  witness,  or  other  sufficient  cause. 
The  present  application  is  made  on  behalf  of  the  plaintiflB, 
who  are  in  a  very  different  position.  If  the  plaintifis  have 
not  sufficient  evidence  they  have  the  power  of  withdrawing 
the  record ;  and  even  if  they  neglect  to  do  that,  and  pro- 
ceed to  trial,  they  may,  after  the  summing  up  of  the 
judge,  elect  to  be  nonsuited,  and  afterwards  try  with  an 
amended  case.  Here  the  plaintifis  take  their  chance  of 
getting  a  verdict,  and  afterwards  apply  to  stay  the  judg- 
ment, because  they  can  amend  their  case.  It  is  very 
probable  that  there  were  particular  circumstances  in  the 
case  of  Cobbold  v.  Grinnell,  and  even  if  it  could  be  sup- 
ported, it  would  be  no  authority  for  granting  this  a{q[>licatioD; 
we  should  establish  a  dangerous  precedent  if  we  were  to 
allow  the  present  motion. 


GuBNET,  B. — I  think,  upon  the  evidence,  the  verdict  was 
right,  though  had  it  been  the  other  way,  I  should  not  have 
considered  it  a  case  for  a  new  triaL 


Rolfs,  B.,  concurred. 


Rule  refiised. 
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The  CoBiPANT  of  the  Proprietors  of  the  Parrett  Na- 
vigation r.  Stower  and  Others. 

C' ASK  The  fiist  oount  of  the  declaratioii  stated,  that  in  case  for 
the  {daintifis  were  the  proprietors  of  the  Parrett  Navigation,  ^JS^dis^- 
under  certain  acts  of  parliament,  which  entitled  them  to  trained  for  toll 

*-  ^      under  the  au- 

eertain  tolls,  and  empowered  them,  when  such  tolls  were  in  thority  of  a 

slatutfi  WDich 

anrear,  to  distrain  the  goods  in  respect  of  which  such  toUs  giyes  a  right  to 

ought  to  have  been  paid,  or  the  barge  laden  therewith,  or  c^i^"J^*" 

any  other  goods  belonging  to  the   owner  of  such  first  men-  only,  uie  de- 

tioned  goods,  and  any  baige  belonging  to  such  owner,  or  to  show  that  the 

the  person  from  whom  such  tolls  were  due,  being  on  the  ^ere^such^ 

said  navigation,  or  on  any  premises  thereunto  belonging,  t^«  plaintift 

^  "^    *  *^    were  em- 

and  to  detain  the  same  till  payment  of  the  tolls;  that  the  powered  to 
sum  of  5L  Ss,  Aid.  was  owing  and  in  arrear  for  tolls,  payable  But  a  declara. 
to  the  plaintife  under  the  said  acts,  for  the  transit  and  con-  ^J^^"^^ 
veyance  of  goods  in  a  certain  barge,  navigated  and  conducted  f^ch  goods 
by  the  defendants,  Isaac  Trott  and  James  Munckton,  upon  though  it  dls- 
the  said  navigation,  and  which  said  tolls  were  payable  at  a  of^d^tr^ss"^  * 
place  near  the  said  navigation,  to  T.  K.,  who  was  appointed  -A.  special  de- 

*  ^      ^  7^  *  *  murrer  to  two 

by  the  plaintiflb  to  receive  the  same.     The  declaration  then  ormorecounu, 

stated  a  demand  and  refusal  of  the  tolls,  and  a  seizure  of  by  alleging 

the  barge  for  a  distress,  (not  alleging  that  the  barge  was  or  ^'^^^q^i' 

was  not  laden  with  the  goods  in  respect  of  which  the  tolls  insufficient  in 

were  due,  or  that  it  was  the  goods  of  the  person  from  whom  signing  se- 

the  tolls  were  due),  and  a  rescue  by  the  defendants,  whilst  to^h*count, 

the  plaintiffs'  bailiff  was  about  to  detain  and  imprison  the  "  a  demurrer 

*  *^  to  the  whole 

same.  declaration. 

The  second  count  stated,  that  the  plaintifis,  by  their 
bailiff,  had  seized  a  certain  barge,  then  navigated,  and 
conducted  by  the  said  Isaac  Trott  and  James  Munckton, 
d  a  quantity  of  coals,  then  being  on  the  said  navigation, 
,  a  distress  for  certain  tolls  then  in  arrear,  for  the  con- 
syance  of  certain  goods  upon  the  said  navigation,  and  had 
etained  and  impounded  the  said  barge  and  coals,  upon  the 
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most  convenient  place  of  the  said  navigation,  with  intent  to 
appraise  and  sell  them,  according  to  the  form  and  effect  of 
the  said  statutes  in  such  case  made  and  provided  as  afore- 
said; whereupon  the  defendants  broke  and  entered  the  said 
pound,  and  rescued  the  said  barge  and  coids,  whereby  the 
plaintiffs  had  been,  and  are,  greatly  delayed  in  the  recovery 
of  the  said  last  mentioned  tolls  so  in  arrear  as  aforesaid, 
and  deprived  of  the  means  of  obtaining  satisfiu;tion  thereof, 
and  of  the  chaxges  of  the  said  last  mentioned  distress,  and 
were  likely  to  lose  the  same. 

There  was  a  special  demurrer,  commencing  as  follows : 
And  the  defendants,  by,  &c.,  say  that  the  said  declaration 
is  not  sufficient  in  law.  And  for  causes  of  demurrer  to  the 
first  count  of  the  said  declaration,  the  defendants,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
say,  that  it  does  not  appear  in  or  by  the  said  first  count, 
that  the  said  barge  was  the  goods  in  respect  of  which  the 
tolls  were  due,  or  was  the  barge  laden  therewith,  or  was 
the  goods  of  the  owner  of  the  first  mentioned  goods,  or 
belonged  to  the  person  from  whom  such  tolls  were  due ; 
and  that  the  plaintifis  had  not  by  their  first  count  set  forth 
any  lawfiil  authority  to  distrain  the  said  barge,  &c.  And 
for  causes  of  demurrer  to  the  second  count  of  the  sidd  de- 
claration, the  defendants,  according,  &c.,  (setting  out  similar 
causes). 


Hurlstoney  in  support  of  the  demurrer,  was  stopped   by 
the  Court 


Buttf  in  support  of  the  declaration.  The  demurrer  is  to 
the  whole  declaration,  therefore,  if  either  count  be  good, 
the  plaintiff  is  entitled  to  judgment  The  second  count  is 
sufficient;  for  when  goods  are  once  impounded,  though 
unlawfiilly  taken,  they  are  in  the  custody  of  the  lavr,  and 
by  breaking  the  pound,  the  owner  becomes  a  wrong  doen 
In  Co.  Litt,  47  b,  n.  (;),  it  is  said,  *^  if  the  distress  be  taken 
of  goods  without  cause,  the  owner  may  make  rescous,  but 
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if  thej  be  distrained  without  cause  aod  impaunded,  the 
owner  eannot  break  the  pound  and  take  them  out,  because 
they  are  in  the  custody  of  the  law."  In  Cottwarih  v.  Beti- 
son  (a),  it  was  aigued,  in  arrest  of  judgment,  in  an  action 

• 

(or  pound  breach,  that  the  plaintiff  had  not  entitled  himself 
to  his  action,  for  he  had  not  shewn  any  title  to  the  place 
where  he  supposed  the  mare  was  damage  feasant  But  the 
Court  said,  '^  the  taking  of  the  distress  is  but  an  inducement 
to  the  action,  and  the  breach  of  the  pound  is  the  gist  of  the 
action,  and,  therefore,  it  is  not  necessary  here  to  shew  the 
cause  of  the  distress  so  certainly.  And  JRasL  Entr.  444, 
and  all  the  other  precedents  in  parco  iracto  are  in  this 
manner." 

Hurhtone,  contra.  CoUworth  v.  Betisan  is  no  authority 
in  this  case.  There,  the  declaration  shewed  upon  the  ftce 
of  it  a  common  law  right  to  distrain ;  but  here  the  plaintifis 
have  no  power  of  distress,  except  by  virtue  of  the  statute, 
and  their  right  in  that  respect  is  limited  to  particular  goods 
only.  It  was  then  incumbent  on  them  to  shew  that  the 
goods  impounded  were  such  as  they  were  entitled  to  take. 
Not  having  done  so,  they  appear  on  the  &ce  of  this  de- 
claration to  be  trespassers.  Besides,  in  the  case  cited,  the 
objection  arose  on  motion  in  arrest  of  judgment,  which  is 
equivalent  to  general  demurrer.  At  all  events,  the  de- 
fendants are  entitled  to  judgment  on  the  first  count  The 
demurrer  in  substance  is  not  to  the  whole  declaration,  but 
to  each  count  of  it  The  substantial  part  of  a  special  de- 
murrer b  the  assignment  of  causes,  and  if  the  commence- 
ment were  wholly  omitted,  the  demurrer  would  be  good. 
2  fFnu.  Sound.  128,  n.  (6). 
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Lord  Abinoer,  C.  B. — ^I  think  the  second  count  of  the 
ieclaradon  is  good.     It  states  that  the  plaintiffs  had  taken 

certain  barge  and  coals  in  the  name  of  a  distress,  and 
lad  impounded  the  same.     Then,  as  the  goods  were  in  the 

(a)  1  Ld.  Raym.  104  i  1  Salk.  247. 
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custody  of  the  Iaw>  the  defendants  had  no  right  to  retake 
them ;  the  count  shews  that  they  were  wrongdoers.  With 
respect  to  the  first  count,  it  is  cleariy  bad,  inasmuch  as  it 
does  not  shew  that  the  goods  distrained  were  those  in  re- 
spect of  which  the  tolls  were  due,  or  that  they  were  goods' 
belonging  to  the  person  from  whom  the  tolls  were  due.  It, 
therefore,  does  not  appear  that  the  plaintifis  had  any  au- 
thority to  take  them.  But  as  the  demurrer  is  to  the  whole 
declaration,  the  judgment  must  be  for  the  plaintifis. 


Alderson,  B. — The  demurrer  is  in  form  to  the  whole 
declaration. 


RoLFE.  B.,  concurred. 


Judgment  for  the  Plaintiffe. 


An  order  nisi 
at  Chambers, 
makes  itself  ab- 
solute; there- 
fore, if  the  party 
obtaining  it 
does  not  attend 
in  support  of 
it,  the  party 
shewing  cause 
should  go  be- 
fore the  judge 
and  ajppl^  to 
have  It  dis- 
charged, other- 
wise it  will  be- 
come absolute. 


Humphreys  v,  Jones. 

J.  HIS  was  an  action  for  goods  sold  and  delivered.  The 
declaration  was  delivered  on  the  1 9th  Februaiy,  with  par- 
ticulars indorsed  thereon,  which  stated  the  action  to  be 
brought  to  recover  the  sum  of  S2L  10«.,  for  timber  sold  and 
delivered.  There  was  also  the  usual  indorsement  requiring 
the  defendant  to  plead  within  four  days.  On  the  20th 
February,  the  defendant  took  out  a  summons,  requiring  the 
plaintiff's  attorney  or  agent  to  attend  at  the  judge's  cham- 
bers on  the  following  day,  at  three  o'clock  in  the  afternoon, 
to  shew  cause  why  further  and  better  particulars  should  not 
be  delivered,  and  why,  in  the  mean  time,  all  further  pro- 
ceedings should  not  be  stayed.  The  summons  was  served 
on  the  same  day  on  the  plaintifTs  attorney,  who  indorsed 
upon  it  his  consent  to  an  order  nisi,  and  the  following  order 
was  accordingly  drawn  up  by  the  defendant's  attorney, 
bearing  date  on  Monday,  the  19th  February  : 

"  Upon  hearing  the  attorneys  or  agents  on  both  sides 
and  by  consent,  T  do  order  that,  unless  cause  be  shewn  to 
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the  contrary,  at  my  chambers,  on  Monday  next,  at  eleven        184o. 
o'clock  in  the  forenoon,  the  plwitiff's  attorney  or  agent    h    "^ 
shall  deliver  to  the  defendant's  attorney  or  agent,  a  fiirther  ». 

and  better  account  in  uniting,  with  dates  and  items  of  the 
particulars  of  the  plaintifir's  demand  for  which  this  action  is 
brought ;  and  that,  in  the  mean  time,  all  further  proceedings 
in  this  cause  be  stayed." 

This  order  was  duly  served' on  the  plaintiff's  attorney. 
On  the  following  Monday,  (the  24th  February)  the  plain- 
tiff's attorney  attended  at  the  judge's  chambers  for  the 
purpose  of  getting  the  order  discharged,  and  repeatedly 
caDed  out  the  name  of  the  defendant's  attorney,  but  no  one 
answering,  the  plaintiff's  attorney  left  the  chambers.  On 
the  26th  the  plaintiff's  attorney  sent  notice  that  he  would 
attend  the  order  on  the  following  day,  at  eleven  o'clock  in 
the  forenoon,  and  the  defendant's  attorney,  in  answer,  sent  a 
letter,  statmg,  that  as  he  (the  plaintiff's  attorney)  did  not 
attend  to  shew  cause  on  the  24th,  the  order  had  become 
absolute.  The  affidavits  on  both  sides  were  contradictory 
as  to  the  fact  of  attendance  at  the  judge's  chambers  on  the 
24tL  No  answer  was  sent  to  the  above-mentioned  letter, 
and  on  the  11th  March,  the  plaintiff's  attorney  signed  in- 
teilocutoiy  judgment,  and  afterwards  gave  notice  of  exe- 
CQting  a  writ  of  inquiry.-  It  appeared,  from  the  affidavits, 
that  no  order  absolute  had  ever  been  drawn  up  by  the  de- 
fendant's attorney,  nor  had  the  plaintiff's  attorney  ever 
been  served  with  any  such  order. 

Theobald  had  obtained  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  the  interlocutory  judgment  and  all  sub- 
sequent proceedings  should  not  be  set  aside. 

^aratow  shewed  cause,  and  relied  upon  the  affidavits, 
ch  distinctly  stated  that  the  plaintiff's  attorney  attended 
he  judge's  chambers.  At  all  events,  some  step  should 
e  been  taken  to  make  the  order  absolute,  and  then  it 
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1840.        should  have  been  served  ^'  forthwith"  on  the  plaintiff's  at- 
u^T^^Jj"     tomey.     He  referred  to  Kenny  v.  Hutehkuan  (a). 


V. 

Jovxt. 


Pabke,  B. — I  was  not  aware  diat  we  made  ordeia  nisi 
at  ehambers.  A  rule  nisi  at  chambers  makes  itself  absolute, 
and  there  is  no  necessity  to  serve  the  order  absolute.  The 
proper  course,  in  a  case  like  the  present,  when  the  party  ob- 
taining the  order  does  not  attend,  is  to  go  in  to  the  judge, 
and  say  that  you  are  ready  to  shew  cause,  and  apply  to 
have  the  order  discharged,  otherwise  it  becomes  absolute. 

Rule  absolute, 
(a)  AnU,p.l7i. 


Reid  v.  Poyntz. 

l^^^  ^^  t^  A8£  against  the  sheriff  of  Berkshire,  for  removing  goods, 

sheriff  for  re-  seized  under  a  fieri  fiicias,  without  first  paying  the  plaintiff 

•eiied  under  a  a  years  rent  in  arrear.     The  first  count  of  the  declaratiou 

Ji^g  T^i  alleged,  in  the  usual  form,  that  T.  T.  held  and  enjoyed  a 

rent  in  arrear,  certain  messusge,  as  tenant  to  the  plaintiff,  at  a  certain 

of  not  guilty  yearly  rent,  and  a  large  amount  of  the  rent  being  in  arrear, 

seizure  by  tbe  the  defendant,  as  sheriff,  by  virtue  of  a  writ  of  fi.  fiu,  tock 

i^n^J^^  the  goods  of  T.  T. ;  that  the  plaintiff  gave  notice  to  the 

to  produce  the  sheriff  of  the  rent  due,  yet  the  sheriff,  not  resrardimr  his 

warrant  m  or-  ,  ,  o  a 

der  to  connect  duty.  Under  colour  of  the  said  writ,  removed  the  goods, 
office!  ^  without  paying  or  satisfying  the  plaintiff  the  said  arrears  of 
rent  There  was  also  a  count  in  trover.  The  defendant 
pleaded  to  the  whole  declaration  not  guilty,  and  to  the  first 
count  that  T  T.  was  not  possessed  of  the  said  goods  modo 
et  forma,  and  that  there  was  no  rent  in  arrear. 

The  cause  was  tried  before  Patteson^  J.,  at  the  last  assizes 
tpft  the  county  of  Berks,  when  it  was  proved,  on  the  part  of 
the  plaintiff,  that  an  officer,  of  the  name  of  Macrade,  went  to 
the  house  of  T.  T.  and  seized  the  goods.     The  defendant's 
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counsel  objected,  tbat  there  was  no  evidence  of  a  seizure  by        1840. 
the  defendant,  and  that  the  warrant  should  be  produced. 
The  learned  judge  overruled  the  objection,  and  a  verdict 
ym  found  for  the  plaintiff 

Ludlow,  Serjt,  moved  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  above  (amongst  other)  grounds. 

Pabre,  B. — The  point  is  not  in  issue  upon  these  plead- 
ings. The  case  of  Barsham  v.  BuUoek  (a)  is  precisely  in 
point  That  was  an  action  of  debt  for  a  penalty  against 
the  sheriff  for  taking  the  plaintiff,  when  arrested,  to  a 
drinking  house  without  his  consent  The  plea  traversed 
the  taking  without  the  plaintiff's  consent,  and  the  Court 
held  it  admitted  that  the  officer  who  arrested  was  the  de- 
fendant's agent  So  here,  the  plea  of  not  guilty  admits  the 
seizure  by  the  sheriff. 

Rule  refused. 

(a)  2Per.  &D.  241. 


Smith  v.  Agett  and  Another. 

A  SSUMPSrr  for  work  and  labour,  by  an  apprentice  of  the  An  indenture 

plaintiff     At  the  trial  before  Erskine,  J.,  at  the  last  liver-  ghip^j^^hich' 

pool  Assizes,  the  plaintiff  tendered  in  evidence  an  indenture  JJ^^  ^x- "^ 

of  apprenticeship,  in  which  no  consideration  was  expressed,  prewed,  is  not 

It  was  objected  to,  on  the  part  of  the  defendant,  on  the  8  Anne,  c.  9, 

ground  that  it  had  not  been  stamped  until  a  year  after  its  tiLe'timeof 

date  and  execution*    The  learned  judce  received  the  in-  •*^P™fif  ^ 

•^   ^  particular 

denture,  and  a  verdict  was  found  for  the  plaintiff  periods,  in  no 

case  exceeding 
six  months, 

Martin  now  moved  to  set  aside  the  verdict,  and  for  a  ^^^I^JJ^ 
f  trial,  on  the  above  (amongst  other)  grounds.     The  in-  JT^**' 
iture  is  within  the  provisions  of  the  8  Anne,  c  9,  and  stamped  more 
lid   have  been  stamped  vrithin  the  specified  period,  aii^exe^on. 
wording  to  the  locality  of  its  execution),  in  no  case  ex- 
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1840.        ceeding  six  months  after  execution,  ss.  32,  36,  37,  38.    Tlie 

SioTH        ^^  ^®^'  ^>  ^'  ^^^>  schedule  "  Apprenticeship,"  has  merely 
^'  varied  the  amount  of  duty,  and  in  other  respects  expressly 

and  Another,    continues  the  provisions  of  pre-existing  statutes.     Sex  v. 
Chipping  Norton  (a). 

Per  Curiam. — The  indenture  is  clearly  not  within  the 
provisions  of  the  statute  of  Anne,  and  the  55  Geo,  3,  c  184, 
does  not  limit  the  imposition  of  the  stamp  to  any  particular 
period.     The  objection,  therefore,  is  not  sustainable. 

Martin  obtained  a  rule  upon  other  grounds. 

(a)  5  B.&Ald.  412. 


Rawson  v.  Moss.  J 

Where  it  ap.     JO  ORTES CUE  moved  for  a  distringas.     The  affidavits 
ScfaadanTwar  ^^^^  ^^^^  ^^^  defendant  was  insane,  and  in  a  lunatic  asylum ; 

in  a  lunatic        that  application  had  been  made  to  the  keeper,  who  had  re- 
asylum,  and 
the  keeper  re.    fused  to  allow  the  defendant  to  be  seen.     He  referred  to 

him  to  be  se^,  Starkie  V.  Skilbeck{a)y  in  which  the  Court  of  Common 
the  Court         Pleas  Granted  an  application  under  similar  circumstances. 

granted  a  rule  o  rr 

ror  a  distringas 

the  keeper.  Per  Curiam. — You  may  take  a  rule,  and  serve  it  upon 

the  keeper. 

OO  Ante,  vol.  6,  p.  52,  and  Jones  v.  Evans,  post,  p.  425. 


Sanderson  t?.  Westley  and  Waters. 

When  on  the  T^HESIOERy  on  behalf  of  the  defendant.  Miss  Waters, 
warrant  of  at-  had  obtained  a  rule  nisi  to  set  aside  the  warrant  of  attorney 
was  but^onT     ff^^^  1^  this  case,  on  the  ground  that  the  requisites  of  the 

attorney  pre- 
sent who  nad  previously  acted  for  the  plaintiff,  and  who  on  that  occasion  made  out  his  bill  to  the 
plaintiff,  but  delivered  it  to  the  defenduit,  and  was  paid  by  him.     Held,  that  he  was  not  such  an 
attorney  acting  on  behalf  of  defendant,  as  required  oy  1  &  2  Vict.  c.  110,  s.  9. 
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1  &2  Vkt  c  IIO9  a.  9,  had  not  been  complied  with.  It 
appeared,  from  the  affidavits,  that  Miss  Waters  was  pre- 
vailed i^n  by  Westley,  who  was  her  brother-in-law,  to 
execute  a  warrant  of  attorney  as  secmity  for  a  debt  of  450j^, 
owing  by  Westley  to  the  plaintiff.  It  was  su^ested 
by  the  plaintiff  that  Miss  Waters'  family  attorney  should 
prepare  the  warrant  of  attorney ;  but  this  proportion  was 
objected  to  by  Westley,  who  said  that  that  gendeman  knew 
her  afiBuis,  and  would  not  allow  her  to  execute  it  It  was 
then  agreed  that  an  attorney  of  the  name  of  Goddard,  who 
had  previously  acted  for  the  plaintiff,  should  prepare  and 
attest  it,  which  was  accordingly  done  at  his  office,  where 
the  parties  went  for  that  purpose.  There  was  no  other 
attorney  present  on  behalf  of  the  defendants.  Goddaid 
made  out  his  bill  in  the  plaintiff's  name,  and  charged  the 
several  items  to  him,  but  it  was  delivered  to  and  paid  by  the 
defendant  Wesdey.  It  did  not  disdncdy  appear  by  whom 
Goddaid  was  first  named. 
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1840. 


Sandeeson 

V. 

Wkstley 

and 
Waters. 


Piatt  shewed  cause,  and  referred  to  Haigh  v.  Frost  (a). 

Thuiger  and  Petersdorffy  contra,  were  stopped  by  the 
Court 

Pabks,  B. — We  are  of  opinion  that  Goddard  acted  in  this 
transaction  as  the  attorney  of  the  plaintiff.  Then  the 
statute  has  not  been  complied  with,  which  requires  that 
there  should  be  a  separate  attorney  employed  by  the  de- 
fendant to  protect  his  interest  only.  With  respect  to  Haigh 
V.  Frosts  ^6  Court  there  considered  that  the  party  never 
acted,  in  the  course  of  the  transaction,  but  as  attorney  for 
the  defendant,  and  that  might  be,  because  a  plaintiff  may 
take  a  warrant  of  attorney  vnthout  having  an  attorney  pre- 
t:  on  his  behalf. 


&1JOEEBON,  B, — Wherever   there   is  but    one  attorney 

(a)  Ante,  vol,  7,  p.  743. 
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1840.  present,  it  ought  to  be  perfectly  clear  that  he  does  not  act 
for  the  plaintiff.  In  the  case  cited,  I  should  probably  have 
come  to  the  same  conclusion  upon  the  particular  beta. 

Rule  absolute. 


Williams  v.  Griffith. 

After  action       M.  HIS  was  an  action  on  an  attorney's  bill,  which  con- 
an  attorney**      tained  several  items  for  business  done  in  this  Court 
mytaxaWe^       After  plea,  and  before  declaration,   Crompton  had  ob- 
item,  theCourt  tained  a  rule  to  shew  cause  why  the  plaintiff's  bill  of  costs 

will  refer  it  for  -^  ^ 

taxation,  with-  should  not  be  referred  to  the  Master  for  taxation,  without 

__^ •  • 

the  usual  i^     ^^  defendant  being  required  to  give  the  usual  undertaking. 

dertakingto 
pay  the  amount 

which  may  be        Jefvis  and   Welibtf  shewed  cause.     The  applicadon  is 

found  tobe  due.  ,  f     .  ^ 

^A^,  where  made  upon  the  authonty  of  Watson  v.  Postan{a),  and 
tains  no  taxiOile  Wilson  v.  Qutteridge  (f)\  in  which  the  Court  considered 
^^^''^  that  they  had  a  jurisdiction  at  common  law  over  the  taxation 

of  an  attorney's  biU.  But  in  Dagley  v.  Kent%sh{c)  the  Court 
of  Eong^s  Bench  reftised,  after  action  brought,  to  refer  to 
the  Master  for  taxation,  a  bill  which  contained  no  taxable 
item.  Subsequent  cases  have  decided  that  the  Court  have 
no  authority  to  refer  a  bill  for  taxation,  except  under  the 
provisions  of  the  statute.  ChUterbuck  v.  Combes  (cl),  Ex 
parte  Bowles{e)y  Doe  d.  Palmer  v.  Roe  (/).  It  appears  from 
Tidd^s  Prae.  325,  that  the  practice  before  the  statute  was 
to  require  the  amount  of  the  bill  to  be  brought  into  Court, 
and  an  anonymous  case  2  Ves,  451,  is  referred  ta 

CressweU  and  Cromptony  in  support  of  the  rule.     There 

(a)  2  C.  &  J.  370.  {d)SB.8c  AdoL  400;  2  N«v. 

(jb)  3  B.  &  C.  157 ;  4  Dowl.  &  &  M.  809. 

R.  736.  (e)  1  Scott,  583. 

ifi)  AuU,  vol.  1,  p.  330 ;  2  B.  &  (/)  Ante,  vol.  4,  p.  95. 
Adol.  411. 
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is  no  doubt  that  the  Court  can  order  a  bill  to  be  taxed 
when  an  action  is  brought  upon  it  In  Springate  v. 
Springate{a)f  which  was  before  the  passing  of  the  2  Geo.  2, 
c  23,  it  is  said,  that  there  shall  be  no  rule  to  tax  an 
attorney's  bill,  unless  an  action  be  depending  thereon.  The 
statute  gave  the  Court  power  to  interfere  before  action 
brought,  provided  there  was  an  undertaking  to  pay  the  sum 
which  might  be  found  to  be  due.  The  present  practice  at 
nisi  prius,  is  not  to  allow  the  reasonableness  of  the  bill  to 
be  inquired  into,  it  would  be,  therefore,  most  unjust  to 
deprive  the  defendant  of  an  opportunity  of  such  an  inquiry 
before  the  Master.  There  is  no  case  which  impugns  Watson 
?.  PoUan*  In  Clutterbuck  v.  Combes  the  appUcation  was 
made  by  a  third  party.  Dagley  v.  Kentish  is  distinguishable, 
because  there  the  biU  contained  no  taxable  item. 

Aldebson,  B. — The  case  of  Dagley  v.  Kentish  may, 
perhaps,  stand  on  the  ground  that  the  biU  contained  no 
taxable  item,  and  was,  therefore,  on  the  same  footing  as  a 
tailor's  or  any  other  tradesman's  bilL  It  is  important  that 
there  should  be  some  settled  practice  on  the  subject,  and 
we  will  take  time  to  consider  the  point,  and  confer  with 
the  other  Courts. 

Cur.  adv.  vult. 
On  a  subsequent  day, 

xYldebson,  B.  said.  We  have  conferred  with  the  other 
Courts  upon  this  case ;  and,  on  consideration,  have  come  to 
the  conclusion,  that  the  rule  laid  down  in  the  case  of  Dagley 
V.  Kentish  should  be  adhered  to  in  all  cases  where  the  bill 
contains  no  taxable  item ;  but  that  where  the  bill  contains 
taxable  items,  the  Court  have  authority,  after  action 
m^t,  to  refer  it  for  taxation,  without  requiring  any  ad- 
sion  of  liability  on  the  bill,  or  calling  upon  the  defendant 

(a)  1  Salk.  332. 
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1840.        to  abandon  any  defence  which  he  may  have  at  nisi  priua. 
y^^^r^     ^  ^^  question  was  res  integra,  we  should  have  been  much 
V-  disposed  to  decide  otherwise,  even  in  the  case  of  Dagley  v. 

Kentuhy  but  as  it  is  we  adhere  to  that  decision. 

Parke,  B.,  who  was  not  present  during  the  whole  of  the 
aigument,  added,  The  constant  practice,  ever  since  I  have 
been  in  the  profession,  has  been  in  accordance  with  the 
rule  now  laid  down ;  and  it  would  be  the  utmost  hardship 
on  the  defendant  if  it  was  otherwise,  because,  he  is  precluded 
fiom  disputing  the  items  of  the  bill  at  nisi  prius. 

Rule  absolute  (a). 
{g)  See  Wilson  v.  Kiuqtp,  post,  p.  426. 
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CaAtn  Cmn* 


IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Habnidob  r.  Wilson.  1840. 

xjOWLING  moved  for  a  rule  to  shew  cause  why  the  itisnoip'oand 
judgment  in  this  case  should  not  be  set  aside.     It  was  an  a  judgment 
action  of  debt,  and  the  declaration  contained  two  counts.  iJ2*J^®P^"?; 

^  tiff,  having  It 

A  general  verdict  had  been  found  in  &vour  of  the  plaintiff^  pronounced 
subject  to  a  (q)ecial  case.     After  ailment  judgment  was  favour,  has  en- 
pronounced  in  favour  of  the  plaintiff  generally.     The  plain-  p^y^foU^. 
tiff  entered  his  judgment  in  &vour  of  himself  on  the  first  self  «ad  partly 
count,  and  in  fiivour  of  the  defendant  on  the  second.     On  fendant 
tbis  ground  the  present  application  was  made  to  set  aside  the 
judgment  entered,  as  not  being  in  conformity  with  the  judg^ 
ment  pronounced.     In  consequence  of  the  course  pursued 
by  the  plaintiff,  the  defendant  was  prevented  fit>m  taking  ad- 
vantage of  any  objections  which  might  appear  on  the  face  of 
the  record,  by  bringing  a  writ  of  error.     The  plaintiff  had 
Qo  right  thus  to  alter  the  judgment  of  the  Court 

Wn-LiAMS,  J. — I  do  not  see  how  you  are  aggrieved.     The 

plaintiff  has  entered  his  judgment  more  favourably  to  the 

defendant  than  the  latter  is  entitled  to.     I  do  not  see  why 

e  plaintiff  may  not  remit  part  of  his  cause  of  action  in 

rour  of  the  defendant     If  there  is  any  error  I  will  not 

dp  it 

Rule  refused. 
VOL.  vm.  E  E  D.  p.  c. 
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1840. 


When  it  does 
not  appear  by 
the  notes  of 
the  under- 
sheriff  that 
leave  has  been 
reserved  to 
move  to  enter 
a  nonsuit,  the 
Court  will  not 
entertain  a 
motion  for  that 
purpose. 


Beverley  v.  Walter, 

tfAMES  shewed  cause  against  a  rule^  obtained  by  Leahy^ 
for  setting  aside  the  verdict  which  had  been  found  in  &Tour 
of  the  plaintiff^  and  entering  a  nonsuit  It  was  an  action 
to  recover  the  sum  of  12/.  12«.,  as  the  price  of  certain  seats 
in  the  Victoria  Theatre,  used  by  the  supporters  of  the  de- 
fendant, who  was  an  unsuccessfol  candidate  for  the  Borough 
of  Southwark.  The  jury  found  a  verdict  in  favour  of  the  plain- 
tiff for  the  sum  of  9L  ds.  The  principal  question  at  the  trial 
was,  whether  the  plaintiff  had  given  sufficient  evidence  to 
shew  that  the  seats  were  supplied  at  the  instance  of  an 
accredited  agent  of  the  defendant?  James  contended  that 
the  evidence  was  sufficient  to  fix  the  defendant 


Leahy y  in  support  of  the  rule,  submitted,  that  on  the  fitoe 
of  the  sheriff's  notes  there  was  nothing  to  shew  the  defend- 
ant's liability,  and,  therefore,  that  the  rule  must  be  made 
absolute  for  a  nonsuit 

Williams,  J. — I  am  not  satisfied  with  the  verdict  as  it 
stands.  There  must  be  a  new  triaL  I  cannot  make  the 
rule  absolute  to  enter  a  nonsuit,  as  the  under-sheriff  has  not 
stated  in  his  notes,  that  he  gave  leave  to  move  to  enter  a 
nonsuit  The  rule  will,  therefore,  be  absolute  for  a  new 
trial. 

Rule  absolute  accordingly. 


The  affidavit 
verifjring  the 
notes  of  the 
under-sheriff 
on  a  motion  for 
a  new  trial, 
most  be  entitled 
in  the  cause. 


Thomas  Cohen  v.  John  Williams,  Clerk. 

rr.  H.  WATSON  shewed  cause  against  a  rule  nisi  ob- 
tained by  Jervisy  for  a  new  trial  in  this  case,  which  had  been 
tried  before  the  sheriff.  A  preliminary  objection  ex- 
isted to  the  rule.  It  was,  that  the  name  of  the  defendant 
in  the  cause  was  "  John  Williams,"  while  the  affidavit  veri- 


V. 
WtLUAMS. 
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fying  the  sheriff's  notes,  was  entitled  in  the  cause  ^^  John  1840. 
Meredith  Wifliams."  An  affidavit  of  the  verification  of  the  Cohkn 
notes  must  be  produced,  but  the  affidavit  here  produced  was 
in  a  different  cause. 

Jervisy  in  support  of  the  rule,  contended,  that  the  pro- 
ceedings before  the  sheriff  must  be  considered  the  same  as 
before  a  judge  of  a  superior  Court.  No  affidavit  of  veri- 
fication was  required  in  such  a  case,  nor  was  any  such 
affidavit  required  by  the  act  of  Parliament  with  respect  to 
the  sheriff's  notes.  The  same  power  as  was  possessed  by  a 
judge  of  the  superior  Courts  was  given  by  the  statute  to 
onder-sherifis,  before  whom  writs  of  trial  were  tried. 

Williams,  J. — But  how  does  it  appear  that  the  notes 
produced  are  those  of  the  imder-sheriff?  The  signature 
of  a  judge  of  a  superior  Court  is  known,  and,  therefore,  we 
gi?e  credit  to  it.  There  has  been  a  constant  coiuw  of 
practice  during  several  years,  without  any  exception,  to 
require  an  affidavit  verifying  the  sheriff's  notes.  I  cannot 
break  througjh  it  The  affidavit  in  this  case  is  not  entitled 
in  the  cause  tried  before  the  sheriff,  and,  therefore,  I  cannot 
look  at  it  There  is  consequently  no  affidavit  of  verification. 
Hie  result  is,  that  the  present  rule  must  be  discharged 
without  costs. 

Rule  accordingly* 


ThISELDON  V,  GiBBONlS. 

JU OO GINS  spp^ed  for  a  rule  to  shew  cause  why  the  wlieretoiis* 
proceedings  in  this  action  should  not  be  stayed  so  as  to  ^®°  ^  ^^ 

*■  °         ^  ^        ^  "^     ^  brought,  and  t 

prevent  execution  firom  being  issued  on  the  verdict  found  verdict  ob- 
*    &vour  of  the  plaintiff.     It  was  an  action  brought  by  the  proprietor  o{ 
^er  of  certain  goods  against  the  defendant  as  the  owner  '^^^- 

owner  of  a 
»ei  in  which  the  mjnry  has  accrued  to  the  goods,  and  the  owner  has  filed  his  bill  for  relief  in 
nity,  pursuant  to  53  Geo.  3,  c.  159,  s.  7,  the  Court  will  not,  under  sec.  6  of  the  act,   during 
'i  pendency  of  the  equity  suit  restrain  the  plaintiff  from  proceeding. 

E   E    2 
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1840.       of  a  hoy  carrying  goods  from  Dover  to  London,  the  goods 

^:^;^    in  question  having  been  lost.  A  verdict  was  found  in  favour 

^   *•  of  the  plaintiff  for  90L   The  value  of  the  croods  of  the  plain- 

GlBEONS.  ^    .  .  or 

tiff,  conjointly  with  that  of  other  persons'  goods  on  board, 
&r  exceeded  the  value  of  the  hoy,  and  the  freight  grow- 
ing due  for  the  voyage  in  prosecution  at  the  time  of  the 
loss.     By  53  Geo.  3,  c.  159,  s.  1,  it  was  provided,  '^that 
no  person  or  persons  who  is,  are,  or  shall  be  owner  or  owners, 
or  part  owner  or  owners  of  any  ship  or  vessel,  shall  be  sub- 
ject or  liable  to  answer  for  or    make  good    any    loss  or 
damage  arising  or  taking  place  by  reason  of  any  act,  neglect, 
matter  or  thing  done,  omitted  or  occasioned  without  the 
fiiult  or  privity  of  such    owner  or   owners,   which   may 
happen    to  any  goods,  wares,  or    merchandize,  or  other 
things  laden  or  put  on  board  the  same  ship  or  vessel,  or 
which  may  happen  to  any  other  ship  or  vessel,  or  to  any 
goods,  wares,  merchandize,  or  other  things  being  in  or  on 
board  of  any  other  ship  or  vessel,  further  than  the  value  of 
his  or  their  ship  or  vessel,  and  the  freight  due  or  to  grow 
due  for  and  during  the  voyage  which  may  be  in  prosecution 
or  contracted  for  at  the  time  of  the  happening  of  such  loss 
or  damage.^    By  sec  6,  it  was  provided,  ^^  that  nothing 
in  this  act  contained,  shall  extend  to  prevent  any  action  or 
suit  being  brought  or  instituted,  or  proceeded  in,  in  any 
court  of  competent  jurisdiction,  by  any  person,  or  persons 
who  shall  have  suffered  any  loss  or  damage,  within  the  in- 
tent and  meaning  of  this  act,  against  any  owner  or  part 
owner  of  any  ship  or  vessel,  notwithstanding  any  other 
person  or  persons  may  have  suffered  any  loss  or  damage 
by  the  same  accident,  act,  neglect,  or  default,  or  on  the  same 
occasion;  but  that  all  such  actions  and  suits  shall  and  may  be 
brought  or  instituted,  and  proceeded  in,  in  such  manner  as 
the  same  might  have  been  brought  or  instituted,  or  been  pro- 
ceeded in,  if  this  act  had  not  been  made ;  subject  nevertheless 
such  order  to  as  any  court  may  think  fit  to  make,  to  restrain 
proceedings  in  such  action  or  suit,  on  special  circumstances,  as 
justice  and  equity  shall  require."    By  sect  7,  it  was  enacted. 
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''that  if  several  persons  shall  suffer  any  loss  or  damage  in,         1840. 
or  to  their  goods^  wares,  merchandizes,  ships,  or  otherwise,     ^    ^'^"^ 
by  any  means  for  which  the  responsibility  of  any  owner  or  ». 

owners  is  limited  by  this  act  as  aforesaid,  and  the  value 
of  the  ship  or  vessel,  with  all  her  appurtenances,  and  the 
amount  of  the  freight  estimated  as  herein  is  mentioned, 
shall  not  be  sufficient  to  make  full  compensation  to  all  and 
evcty  the   person  and  persons  suffering   such    loss    and 
damages,  it  shaU  and  may  be  lawful  to  and  for  the  person 
or  persons  liable  to  make  satisfaction  for  such  loss  or  damage, 
or  any  one  or  more  of  them,  on  behalf  of  himself,  herself, 
or  themselves,  and  the  other  owner  or  owners  of  the  same 
ship  or  vessel,  to  exhibit  a  bill  in  any  court  of  equity 
having  competent  jurisdiction,  against  all  the  persons  who 
shall  have  brought  any  such  action  or  actions,  suit  or  suits 
as  aforesaid,  and  all  other  persons  who  shall  claim  to  be 
entitled  to  any  recompense  for  any  loss  or  damage  arising 
or  happening  by  the  same,  separate  and  distinct  accident, 
act,  neglect,  or  de&ult,  or  on  the  same  occasion,  to  ascertain 
the  amount  of  the  value  of  the  ship  or  vessel,  appurtenances 
and  freight,  and  for  payment  or  distribution  thereof,  rateably 
amongst  the  several  persons  claiming  recompence  as  afore- 
said, in  proportion  to  the  amount  of  the  several  losses  or 
damages  sustained  by  such  persons  so  claiming  such  re- 
compence as  aforesaid,  according  to  the  rules  of  equity,  and 
as  the  case  may  require.'*    Pursuant  to  sect  7,  an  appli- 
cation had  been  made  to  the  Court  of  Chancery,  but  no 
final  determination  could  be  obtained  there,  so  as  to  stay 
the  proceedings  of  the   plaintiff   in   the   present  action, 
before  he   might  be   enabled  to   issue    execution.      The 
object  of  the  present  application  was,  that   the  plaintiff 
might  be  restrained,  by  an  order  of  this  Court,  from  pro- 
'•eeding,  at  least  until  the  decision  of  the  Court  of  Chancery 
ould  be  known.     This  Court  had  such  a  power  pursuant. 
>  the  concluding  proviso  contained  in  sect  6,  the  words 
F  which  were,  "  subject  nevertheless  to  such  order  as  any 
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Thiseldok 

V. 

Gibbons. 


Court  may  think  fit  to  make,  to  restrain  proceedings  in  such 
action  or  suit,  on  special  circumstances  as  justice  and  equity 
shall  require. 

Williams,  J. — I  do  not  know  that  the  words  there  refer 
to  this  Court  and  not  the  Court  of  Equity.  Proceedings 
having  been  taken  in  the  Court  of  Equity,  why  am  I  to 
suppose  that  that  Court  will  not,  under  the  circumstanoes, 
do  substantial  justice  between  the  parties,  and  if  it  thinks 
right,  restrain  the  plaintiff  from  proceeding.  I  think  I  cannot 
interfere. 

Rule  refused. 


Before  a  de- 
fendant has 
pleaded  to  an 
indictment  for 
a  misde- 
meanor, the 
Court  will  not 
entertain  an 
application  to 
oDtain  the 
names  of  the 
prosecutors  of 
the  indictment. 

The  Court 
will  not  compel 
the  prosecutors 
to  ^ve  a  list  of 
their  names  to 
the  defendant 
previous  to 
strikiuff  a 
speciaTjunr, 
but  will  give 
such  directions 
by  consent  of 
the  prosecutors 
as  shall  prevent 
prejudice  ac- 
cruing to  the 
defenovit,  in 
consequence  of 
such  list  not 
being  fur- 
nished. 


Reoina  V,  Nicholson  and  Others. 

AdOLPHUS  moved,  on  behalf  of  the  defendant,  who 
had  been  prosecuted  for  a  misdemeanor,  to  obtain  the 
names  of  the  members  of  the  Society  for  the  Suppresion 
of  Vice.  The  object  of  the  application  was,  that  as  the 
prosecution  was  instituted  by  that  Society,  and  the  number 
of  its  members  was  very  great,  and  they  were  unknown,  some 
of  the  members  might  be  empannelled  on  the  jury  which 
was  to  try  the  defendant  To  this,  of  course,  the  defendant 
objected.  Unless  such  a  list  was  furnished  to  the  defend- 
ant, it  was  impossible  for  him  properly  to  strike  a  special 
jury,  before  whom,  the  trial  was  to  take  place.  The  de- 
fendant had  not  as  yet  pleaded. 

Williams,  J. — As  the  defendant  has  not  pleaded,  the 
application  is  premature. 

Rule  refused. 

Adolphus^  on  a  subsequent  day,  after  the  defendant  had 
pleaded,  obtained  a  similar  rule. 
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Clarkson  shewed  cause,  and  contended,  that  according 
ta  the  practice  of  the  Court,  as  well  as  according  to  law, 
the  rule,  in  the  form  in  which  it  was  now  drawn,  could  not 
be  made  absolute.  No  objection  existed  on  the  part  of 
the  Society  to  further  the  object  of  the  defendant,  if  it  was 
merely  to  obtain  a  fair  triaL  This  object  would  be  per- 
fectly obtained  by  a  rule  being  made  absolute  in  the  form 
adopted  in  the  case  of  Rex  v.  Ihtgdale,  £.  T.,  1836,  which 
wafl^  that  the  prosecutors  should  furnish  a  list  of  the  names 
of  the  members  of  the  society,  to  the  coroner,  and  attorney 
of  the  Court,  at  the  time  of  nominating  a  special  jury,  and 
that  the  special  jurymen,  when  called  at  the  trial,  might  each 
be  asked  by  the  o£Scer  of  the  Court,  whether  he  was  a  sub- 
scriber to  the  funds  of  the  Society,  and  that  on  giving  an 
answer  in  the  affirmative,  that  should  be  a  good  cause  of 
challenge. 


1840. 


Regina 

V. 

Nicholson 
and  Othert. 


AdolpAus  and  Cooper  were  heard  in  support  of  the  rule. 

Wn.uAMH,  J. — ^I  think  the  rule  can  only  be  drawn  up  in 
the  form  suggested  on  the  part  of  the  prosecution.  A 
amilar  rule  was  drawn  up  in  the  case  of  Regina  v.  Dun- 
combe,  in  H.  T.,  1838. 

Rule  absolute  accordingly,  (a) 


(0)  The  following  is  the  form 

of  the  rule  id  the  case  of  Bex  ▼. 

Bugdale.    It  is  ordered,  that  the 

rule  made  last  term,  that  the  first 

day  of  this  term  should  be  given 

to  the  attoniies  for  the  prosecutors, 

to  shew  cause  why  they  should 

not  furnish  to  the  defendant  the 

particulars,  names  and  residences, 

of  the  prosecutors,  the   society 

Smr  the  suppression  of  vice,  be 

low  discharged,  the  prosecutors 

aereby  consenting,  that  upon  the 

trial  of  the  issue  joined  in  this 

:>rosecution,  each  of  the  special 


jurymen  who  shall  be  called  to 
serve  on  such  trial,  may  be  asked 
by   the    officer    of    the    Court, 
whether  he  is  a  subscriber  to  the 
funds  of  the  said  society  or  not, 
and  that  an  answier  in  the  affirm- 
ative to  such  question,  shall  be  a 
good  cause  of  challenge  against 
the  juryman  making  such  answer, 
and  also  undertaking  to  furnish 
to  the  coroner  and  attorney  of 
this    Court,  when  such   special 
jury  shall  be  nominated,  a  list  of 
the  members  of  the  Society. 
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Heath  v.  Seagur. 

On  an  appli-  ^  *  JONES  shewed  cause  against  a  rule,  obtained  by 
S*^Mdd?**'^  TAojua*,  for  entering  a  suggestion  under  the  Middlesex 
County  Court  County  Court  Act,  23  Geo.  2,  c  33,  s.  19,  a  verdict  having 
c.  33, 8.  I9i  it  been  found  in  &vour  of  the  plaintifF,  for  a  sum  under  40^. 
thrt  tiSr^!^  The  words  of  the  section  were,  **  That  in  case  any  action 
fendttit  should  of  debt  or  action  upon  assumpsit  shall  be  commenced  and 

state  himself  .  *  *  /.  t*  ^ 

in  his  affidavit,  prosecuted  in  any  of  his  Majesty's  Courts  of  Record  at 
be  summoned  Westminster,  and  the  defendant  or  defendants,  at  the 
CoiffL«T°*^  time  of  such  action  brought,  shall  live  and  reside  in  the 
the  cause  of      said  county  of  Middlesex,  and  be  liable  to  be  summoned 

action"  in  t-i  r-i  -ii-  i^«i^ 

question.  to  the  said  county  Court,  and  the  jury  upon  the  tnal  of 

such  cause  shall  find  the  damages  for  the  plaintiff  under  the 
value  of  40«.,  uidess  the  judge  shall  in  open  Court  certify 
on  the  back  of  the  record  that  the  fireehold  or  title  to  the 
plaintiff's  land  principally  came  in  question,  or  that  an  act 
of  bankruptcy  principally  came  in  question  at  such  trial ; 
then,  and  in  such  case  no  costs  shall  be  awarded  to  the 
plaintiff  in  such  action,  but  the  defendant  or  defendants 
shall  be  entitled  to  and  recover  double  costs  of  suit"  The 
affidavit  on  which  the  rule  was  obtained,  it  was  submitted 
was  not  sufficient  It  merely  stated  that  the  defendant 
**  resided  in  the  county  of  Middlesex,  and  was  liable  to 
be  summoned  to  the  said  county  Court,"  but  it  did  not 
proceed  to  state  that  the  party  was  liable  to  be  summoned  for 
the  cause  of  action  in  question.  This,  it  was  submitted,  was 
insufficient,  as  it  should  appear  on  the  fece  of  the  affidavit 
that  the  cause  of  action  arose  within  the  coimly  of  Middlesex. 
He  cited  Bailey  v«  Chitty  (a). 

Thonuuy  contra,  cited  Chadwick  v.  Bunning  (b)  where  the 
affidavit  was  in  the  same  form  as  the  present  No  objection 
was  taken  in  that  case  to  the  form  of  the  affidavit     It  must, 

(a)  Ante,  vol.  5,  p  307.  {b)  5  B.  &  C.  532;  8  Dowl.  &  R.  155. 
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therefore,  be  considered  as  having  been  decided   to  be        1840. 
sufficient 

Williams,  J. — When  I  find  an  affidavit  in  a  form  like  the 
present  produced  in  the  case  of  Chadwick  v.  Bunningy  and 
that  in  that  case  no  objection  was  made  to  the  form,  I 
must  take  it  as  having  been  decided  there,  that  it  was  suf- 
ficient I  feel  bound  by  that  decision.  The  affidavit  there 
stated,  ^^  that  the  defendant,  at  the  commencement  of  the 
suit,  was  residing  and  inhabiting  the  county  of  Middlesex, 
and  liable  to  be  summoned  to  the  Court  of  Requests  for 
the  county  of  Middlesex."  On  looking  at  this  affidavit,  I 
find  it  is  in  the  same  form  as  in  that  case,  and,  therefore, 
I  must  overrule  this  objection. 

Rule  absolute. 


Jones  t?.  Evans. 

\wRAY  moved  for  a  writ  of  distringas  for  the  purpose  of  it  ig  no  ob- 
compelling  the  defendant  to  appear.  The  peculiarity  in  j^J^'^^^^j- 
the  case  was,  that  the  defendant  was  confined  in  a  lunatic  trinm,  that 

th6  defeDdant 

asylum,  the  keepers  of  which  would  not  allow  the  attorney  is  confined  in  a 
of  the  plaintiff  to  enter  for  the  purpose  of  serving  the  writ  if  the  kwpere ' 
of  summons.     The  question  was,  whether  such  a  case  as  ®f/*  ^^^  ^'^ 

*■  allow  tbo  smn- 

the  present  came  within  the  meaning  of  the  statute.     The  mons  to  be 

served* 

words  of  it  were,  ^^  that  in  case  it  shall  be  made  appear  by 

affidavit,  to  the  satis&ction  of  the  Court  out  of  which  the 

process  issued,  or,  in  vacation,  of  any  judge  of  either  of 

the  said  Courts,  that  any  defendant  has  not  been  personally 

served  with   any  such  writ  of   summons  as    hereinbefore 

ationed ;  and  has  not,  according  to  the  exigency  thereof 

reared  to  the  action,  and  cannot  be  compelled  so  to  do, 

ihout  some  more  efficacious  process,  then,  and  in  every 

hcase,  it  shall  bq  lawful  for  such  Court  or  judge  lo  order 
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Jones 

V. 
E?AN8. 


a  writ  of  distringas  to  be  issued."  From  the  language  of 
the  statute^  therefore,  it  appeared  that  tlie  fact  of  the  de- 
fendant endeavouring  to  keep  out  of  the  way  was  not  the 
only  ground  of  granting  the  writ  of  distringas.  It  was 
sufficient  to  shew  to  the  Court  that  an  appearance  could 
not  be  compelled  without  having  recourse  to  that  writ 
The  circumstances  of  the  defendant  shewed  that  an  ap- 
pearance could  not  be  compelled  in  the  ordinary  way,  and, 
therefore,  it  was  requisite  that  such  process  as  the  one  re- 
quired should  be  issued.  The  fiict  of  the  defendant  being 
a  lunatic  would  not  prevent  the  action  proceeding,  if  once  an 
appearance  was  entered.  He  cited  Piggot  v.  Killick  (a), 
where  the  Court  held,  that  it  was  no  objection  to  signing 
judgment  on  a  warrant  of  attorney  under  fifteen  years  old, 
that  the  defendant  was  insane. 


WiLLiABfS,  J. — I  think  the  writ  may  issue. 


(a)  Ante,  vol.  4,  p.  287. 

{b)  See  Starkie  v.  8kUbeok,ante, 


Rule  granted  {b) 

vol.  6,  p.  52,  and  Rawson  v.  Mou, 
ante,  p.  412. 


Wilson  v.  Knapp  and  Another. 

Where  a  party  Ji  USB  ¥  shewed  cause  against  a  rule  nisi,  obtained  by 
^^S^ey  Plaity  calling  on  the  defendant  to  shew  cause  why  the 
Jj2^'^^"2jg     Master  should  not  review  his  taxation  of  costs  on  a  certain 

certificate, 
without  know- 
ing that  be  is 
uncertificated, 
if  he  succeeds 
in  the  cause, 
he  is  entitled 
to  his  costs 
against  the  op- 
posite party,  if 


reference,  and  why  he  should  not  allow  certain  items  and 
disallow  others.  It  was  an  action  to  recover  the  amount 
of  an  attorney's  bill  brought  by  the  administrator  of  the 
surviving  partner  of  an  attorney  against  the  client.  The 
bill  was  referred  to  be  taxed  before  the  trial  (a),  and  less  than 

.  (a)  See  Doe  d.  SMn  v.  Sabin,  post, 

tie  has  made 
adrances  to  his  attorney  to  an  amount  sufficient  to  cover  the  taxed  costs. 

Where  an  action  is  brought  for  an  attorney's  bill,  which,  before  trial,  is  reduced  on  taxation 
by  less  than  one  sixth,  and  the  defendant  afterwards  succeeds  in  the  cause  on  a  plea  of  set-ofTt 
the  latter  is  not  entitled  to  the  costs  of  the  taxation  as  costs  in  the  cause. 
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one-sixth  of  the  amount  was  taken  o£F  on  taxation,  the  total        1840. 
amount  being  77SL  8*.  3A,  and  the  sum  taxed  oflF  being     *^"^^^^~"^ 
12101    The  defendant  pleaded  a  set-off  for  work  and  labour.  c 

When  the  cause  came  on  for  trial,  it  was  referred  to  arbi-  ud  Another. 
tiBtion,  on  the  usual  terms,  that  the  oostB  of  the  cause 
ahould  abide  the  event,  and  the  costs  of  the  arbitration  and 
the  award  should  be  in  the  discretion  of  the  arbitrator.  By 
the  award,  the  arbitrator  found,  that  the  defendant  had 
established  his  plea  of  set-off.  During  the  progress  of  the 
erase,  it  was  conducted  by  Messrs.  Sharp  and  Beart,  they 
being  at  the  time,  but  without  the  knowledge  of  the  de- 
fendant, uncertificated.  On  taxing  the  costs  pursuant  to 
the  rule  of  Court,  the  Master  refiised  to  tax  the  costs  of 
Messrs.  Sharp  and  Beart,  on  the  ground  that  those  gentle- 
men were  not  on  the  roll  of  attorneys,  and,  therefore,  was 
indisposed  to  allow  the  defendants  their  costs.  The  Master, 
however,  taxed  them  to  the  defendant,  in  order  to  raise  the 
question  for  the  judgment  of  the  Court  as  to  whether  the 
defendant  was  entitled  to  such  costs.  It  appeared  that 
the  defendant  had  made  several  advances  during  the 
progress  of  the  suit,  to  an  amount  more  than  sufficient  to 
pay  the  taxed  costs.  Busby 9  on  the  part  of  the  defendant, 
contended,  that  as  his  client  was  not  aware  of  Messrs.  Sharp 
and  Beart  being  off  the  roll,  and  they  having  made  ad- 
vances to  a  greater  amount  than  was  sufficient  to  cover  the 
costs  incurred,  he  ought  not  now  to  be  prejudiced,  in  con- 
sequence of  those  attorneys  being  off  the  roll;  and,  there- 
fore, he  was  entided  to  recover  his  costs.  He  cited  Reeder 
V.  Bloom  (a),  in  which  it  was  held,  that  the  circumstance 
of  the  plaintiff's  cause  being  conducted  by  one  who  is  not 
an  attorney,  does  not  deprive  the  plaintiff  of  his  right  to 
full  costs  against  the  defendant  The  case  of  Meekin  v. 
WTiaUey  {b)  might  seem  to  modify  that  of  Reeder  v.  Bloom, 
It  there,  the  client  had  not  made  any  advances  to  the  at- 
mey.  The  same  observation  applied  to  the  case  of  Paterson 

(a)  3  Bing.  9  ;  iO  Moore,  261.  (A)  Ante,  vol.  2,  p.  823. 
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WiLSOK 
V. 

Knapp 
and  Another. 


V.  Powell  (a)  One  objection  to  the  Master's  taxation  was, 
that  he  had  allowed  the  defendant  his  costs  of  12£  8#.  M. 
taxing  the  plaintiff's  bill  for  which  the  action  was  brought 
The  Master  had  taxed  those  costs  to  the  defendant,  on  the 
ground  that  he  had  succeeded  in  the  action.  That  was  the 
usual  practice,  and  must  be  considered  as  a  good  one. 


PUat  and  Denman  Whatly  supported  the  rule,  and  con- 
tended that  the  defendant  could  not  be  entitled  to  the  costs 
of  taxation  of  the  original  bill  of  costs  in  the  cause,  less  than 
one-sixth  having  been  taking  off.  According  to  the  pro- 
visions of  the  statute  2  Geo.  2,  c.  23,  the  attorney  would 
be  entitled,  under  such  circumstances,  to  the  costs  of  taxa- 
tion. The  &ct  of  the  defendant  ultimately  succeeding  in 
the  cause  could  not  give  the  defendant  a  right  which  he  did 
not  possess  before  under  the  statute.  The  case  oi  Field  v. 
Bezant  {b)  shewed  that  the  costs  of  taxation  were  a  matter 
totally  independent  of  the  cause,  and,  therefore,  could  not 
be  considered  as  costs  in  it.  In  that  case,  it  was  held,  that 
where  an  attorney,  defendant  in  assumpsit,  sets  off  the 
amount  of  his  bill,  the  plaintiff  cannot  deduct  from  that 
set-off,  costs  of  taxation  allowed  against  the  attorney  pur- 
suant to  the  2  Geo.  2»  c  23,  s.  23.  There,  Mr.  Justice 
LUtledale  said,  *^  a  party  can  set-off  only  such  sums  as  can 
be  made  the  subject  of  an  action.  Here,  the  plaintiff  could 
not  have  brought  an  action  to  recover  his  costs  of  the 
taxation  of  the  defendant's  bill;  he  could  only  enforce 
his  claim  by  an  attachment"  With  respect  to  the  other 
point ;  the  case  of  Reeder  v.  Blooni,  had  been  considerably 
qualified  by  other  cases,  both  at  law  and  in  equity.  Hie 
case  of  Young  v.  Dowhnan  (c)  must  be  considered  as  mo- 
difying the  decision  in  that  case.  In  the  case  of  Prebhle  v. 
BroghurH  (c2),  under  an  award  in  a  cause,  which  award  was 
afterwards  made  an  order  of  Court,  the  costs  of   certain 


(a)  Ante,  vol.  2,  p.  738. 
(6)  5  B.  &  Ad.  367 ;   2  Nev.  & 
M.  207. 


(c)  3  Y.  &  J.  24. 

id)  1  Rus8.  &  M.  744. 
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parties  weie  directed  to  be  taxed  and  paid  to  them  out  of 
the  ibnd*  A  part  of  those  costs  was  incurred  in  proceed- 
irigl9  upon  a  case  sent  to  law.  When  the  bills  were  carried 
in  for  taxation,  it  was  discovered  that  the  person  who  had  andAnother. 
acted  as  their  solicitor  throughout  suit,  and  who  had  al- 
ready been  paid  in  full,  was  not  a  solicitor,  but  an  attorney 
only;  the  Master  thereupon  disallowed  all  the  items  in  the 
bills  except  disbursements  to  the  clerk  in  Court,  and  his 
taxation  was  confirmed  on  appeal  In  Coates  v.  Hawk- 
yard{a)  after  the  plaintiff's  costs  had  been  taxed  and  paid, 
it  was  discovered  that  their  agent  in  the  cause  had  never 
been  admitted  as  a  solicitor ;  and  'an  order  was  thereupon 
made,  that  the  Master  should  review  his  taxation,  and 
disallow  all  such  items  as  did  not  consist  of  fees  paid  to  the 
clerk  in  Court,  with  a  view  to  having  the  costs  refunded. 
Those  two  cases  shewed  that  the  fact  of  any  advances  having 
been  made  by  the  client  to  the  attorney  could  not  interfere 
with  the  general  rule  there  laid  down,  that  the  party  em- 
ploying a  person  not  an  attorney,  could  not  be  entitled  to 
the  costs  incurred  by  employing  him. 


Cur.  adv.  vuU. 


Pattbbon,  J. — This  was  an  application  for  the  Master 
to  recover  his  taxation.  The  defendants  succeeded  in  the 
cause,  and  the  Master  has  allowed  them  money  which  they 
advanced  to  their  attorneys  who  were  not  certificated,  but 
whose  want  of  certificate  was  unknown  to  the  defendants. 
This,  he  has  done  on  the  authority  oi  Reader  v.  Bloom  (b). 
On  the  other  hand,  several  cases,  in  the  Courts  of  law  were 
cited  as  having  shaken  that  authority,  amongst  them  were 
Humphreys  v.  Harvey  (c),  Meeking  v.  WhaUey  (d).  Young 
V.  Dowlman{e)y    Paterson  v.  Powell  (f).      But  all  these 


a)  1  Ru88.  &  M.  746. 
(6)  3  Biog.  9 ;   10  Moore,  261. 
[e)  1  B.  N.  C.  62 ;  4  Moo.  & 
500. 


{d)  Ante,  vol.  2,  p.  823. 

(tf)  3  Y.  &  J.  24. 

(/)  Ante,  vol.  2,  p.  738. 
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Knapp 
and  Another. 


cases  recognize  Reeder  v.  Bloomy  and  take  the  distinction 
as  to  the  client  having  made  advances  or  not  Some  cases 
in  the  Courts  of  Equity  seem  not  to  regard  that  distinction, 
but  I  do  noty  on  that  account,  feel  myself  at  liberty  to  de- 
part fix)m  the  rule  and  practice  of  this  Court,  which  I  find 
to  be  as  established  by  Reeder  v.  Bloom.  IS,  indeed,  it  could 
be  shewn  that  a  client  having  employed  an  uncertificated 
attorney  in  ignorance  of  his  being  so,  and  having  paid  him, 
could  recover  back  what  he  paid  by  an  action  for  money 
had  and  received,  or  in  any  other  way,  then  I  should  say 
that  Reeder  v.  Bloom  was  wrongly  decided,  because  it 
would  enable  the  client  to  obtain  the  costs  fix>m  the  opposite 
party,  and  also  fix)m  his  own  attomey,and so  topod^et what 
did  not  fidrly  belong  to  him,  but  I  find  no  instance  of  an 
uncertificated  attorney  being  made  to  refimd  what  he  had 
received.  In  this  respect,  therefore,  I  think  that  the  Master 
is  right,  and  I  do  not  see  any  reason  for  doubting  that  he 
has  ascertained  correctly  the  &ct  of  advances  and  the  amount 
With  respect  to  the  costs  of  taxing  the  plaintiff's  bill  of 
costs,  for  which  the  action  was  brought,  I  think  diat  the 
Master  ought  not  to  have  allowed  them  to  the  defendants, 
as  costs  in  the  cause,  although  the  defendants  succeeded  by 
establishing  a  countervailing  set*off.  I  take  the  costs  of 
taxing  an  attorney's  biU  to  be  entirely  collateraL  The 
power  of  taxing  is  an  advantage  given  to  the  client  by  the 
statute  of  Geo.  2,  and  the  practice  of  the  Court,  and  the 
attorney  is  in  all  cases  entitled  to  the  costs  of  taxing,  unless 
the  biU  be  sent  to  the  Master  before  action,  and  one-sixdi 
be  taken  off,  except,  perhaps,  under  some  very  special  cii^ 
cumstances,  in  which  the  Court  may  direct  otherwise.  The 
payment  of  the  costs  of  taxation  is  the  price  vdiich  the 
client  pays  for  the  benefit  of  the  statute.  When  less  than 
one-sixth  is  taken  off,  the  circumstance  of  his  having  a 
defence  to  an  action  for  the  bill  on  other  grounds,  cannot,  I 
think,  deprive  the  attorney  of  his  right  to  the  costs  of  taxing 
the  bill ;  at  all  events,  it  cannot  give  the  client  those  costa 
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must  be  made  absolute,  but  without  costs,  because  too  much  "^i^;;^ 

has  been  asked  for.  «. 

Knapp 

Rule  absolute  accordingly  (a).  and  Another, 
(a)  See  fVUUams  v.  GriffUh,  ante,  p.  414. 


Ex  parte  Whitmarsh. 

jBiO  GS  ANDRE  WS  moved  for  a  rule  to  shew  cause,  The  Court  will 
why  a  writ  of  mandamus  should  not  issue,  directed  to  JJjje^ifOTa 
certain  justices  of  the  county  of  Norfolk,  commandinff  them  mMidamiu  to 

•^       .  .  •'  ^  compel  justioef 

to  issue  their  warrant  against  a  person  named  Brooke,  in  to  iuue  their 
order  to  levy  the  expenses  of  cutting  a  hedge  by  the  sur-  TxpeoMs  of ^^ 
veyor  of  the  highways,  pursuant  to  5   &  6  Wm.  4,  c  50,  ^^^  ^^^ 
a.  65.    The  words  of  that  section  were,  "  that  if  the  sur-^  vmux  to  6  &  6 

Wm.  4,  c  50, 

veyor  shall  think  that  any  carriage-way  or  cart-way  is  pre*  a.  65,  atilem  it 
judiced  by  the  shade  of  any  hedges,  or  by  any  trees  (except  S^nd  haa  ^ 
those  trees  planted  for  ornament  or  for  shelter  to  any  hop-  ^^  ™*^*  ^ 

*  ^     _  .^        r     |]ie  ezpenaea 

ground,  house,  building,  or  court-yard  of  the  owner  thereof)  fromthepenon 
growing  in  or  near  such  hedges  or  other  fences,  and  that  charged,  and 
the  sun  and  wind  are  excluded  fix)m  such  highway  to  the  21^  weroUi- 
damage   thereof,  or  if  any  obstruction  is  caused   in   any  formed  of  that 
caniage-way  or  cart-way  by  any  hedge  or  tree,  it  shall  be 
lawful  for  any  one  justice  of  the  peace,  on  the  application 
of  the  said  surveyor,  to  siunmon  the  owner  of  the  land 
on  which  such  hedges  or  trees  are  growing  next  adjoining 
to  such    carriage-way  or  cart-way,  to   appear  before  the 
justices  at  a  special  sessions  for  the  highways,  to  shew  cause 
why  the  sdd   hedges  are   not  cut,   pruned,   plashed,   or 
such  trees  not  pruned  or  lopped  in  such  manner  that  the 
carriage-way  or  cart-way  shall  not  be   prejudiced  by  the 
de  thereof^  and  that  the  sun  and  wind  may  not  be  ex- 
ded  from  such  carriage-way  or  cart-way  to  the  damage 
dreo^  or  why  the  obstruction  caused  in  such  carriage-way 
cart-way  should  not  be  removed ;  and  the  question  as 
the  cutting,  pruning,  or  plashing  such  hedges,  or  the 
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1840.  pruning  and  lopping  such  trees,  or  the  r^noval  of  such  ob- 
^]P^J[jJJ^  struction  as  aforestud,  shall,  upon  proof  of  the  service  of 
Whitmarsh.  such  summons,  and  whether  the  said  owner  attend  or  not, 
be  determined  at  the  discretion  of  such  last-mentioned 
justices;  and  if  such  justices  shall  order  and  direct  that  such 
hedges  shall  be  cut,  pruned,  plashed,  or  such  trees  pruned 
or  lopped,  in  manner  aforesaid^  or  such  obstruction  removed, 
the  said  owner  shall  comply  therewith  within  ten  days 
after  a  copy  of  such  order  shall  have  been  left  at  the  usual 
place  of  abode  of  the  said  owner,  or  of  his  stewarrd  or  agent, 
and  in  default  thereof,  shall  forfeit,  on  conviction^  a  sun 
not  exceeding  forty  shillings;  and  the  said  surveyor^  if  the 
order  of  the  said  justices  is  not  complied  with,  shall,  and  he 
is  hereby  authorized  and  required  to  cut,  prune,  or  plash 
such  hedges,  and  to  prune  aud  lop  such  trees,  for  the  be- 
nefit and  improvement  of  the  highway,  and  to  remove  such 
obstruction  as  aforesaid,  to  the  best  of  his  skill  and  judgm^o^t, 
and  according  to  the  true  intent  and  meaning  of  this  act; 
and  the  said  surveyor  shall  be  reimbursed  by  the  owner  as 
aforesaid,  what  charges  and  expenses  he  shall  be  at  in  cutting, 
pruning,  and  plashing  such  hedges,  and  pruning  and  lopping 
such  trees,  and  the  removal  of  such  obstruction  over  and 
above  the  said  forfeiture ;  and  it  shall  and  may  be  lawful 
for  the  justices  at  a  special  sessions  for  the  highways,  upon 
proof  to  them  made  upon  oath,  to  levy  as  well  the  expenses 
of  cutting,  pruning,  and  plashing  such  hedges,  or  pruning 
and  lopping  such  trees,  or  removal  of  such  obstructions  as 
aforesdd,  as  the  several  and  respective  penalties  hereby 
imposed,  by  distress  and  sale  of  the  offender's  goods  and 
chattels,  in  such  manner  as  distresses  and  sales  for  for- 
feitures are  authorised  and  directed  to  be  levied  by  virtue 
of  this  act"  It  appeared,  by  the  affidavits,  that  the  hedge 
in  question  belonged  to  a  person  named  Brooke,  in  the 
parish  of  Haskedon,  and  overhung  the  highway.  He  was  re- 
quired by  the  surveyor  to  prune  it,  and  an  order  to  that  efieci 
was  made  by  the  justices  at  petty  sessions,  but  he  refused  tc 
do  so.  He  was  then  convicted  in  a  penal^  of  five  shillinga 
which  he  paid.      The  surveyor  again  called  on  him    tc 
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prune  the  hedge,  and  he  again  refused.     They  then  told        1B40. 
him  that  they  must  employ  some  one  to  cut  the  hedge.       ex  parte 
They  did  so,  and  the  expense  amounted  to  seven  shillings   WmrKAasH. 
and  eleven  pence.   The  magistrates  were  then  called  upon  to 
iasae  their  warrant  of  distress.    This  they  refused  to  do,  and 
the  piesent  application  was,  therefore,  made  for  a  mandamus, 
to  compel  them  to  issue  their  warrant.    Whether  the  Court 
wotild  grant  this  application  must,  of  course,  depend  on  the 
language  of  sec.  65.     From  the  construction  fidrly  to  be 
pat  i^n   that  section,   the    surveyors  were  entitled   to 
have  the  assistance  of  the  Coiurt  by  a  writ  of  mandamus, 
in  order  to  enforce  the  payment  of  the  sum  which  they  had 
expended  in  cutting  the  hedge. 

CoLEBiDOE,  J. — It  is  not  sworn  that  an  application  was 
made  to  Brooke  for  the  amount  of  these  expenses,  or  if  it 
was,  that  the  magistrates  were  informed  of  it  I  must  as^ 
some  that  the  magistrates  were  informed  of  aU  the  steps 
that  had  been  taken.  But  it  would  be  very  hard  if  a  war- 
not  should  be  issued  to  levy  these  expenses  by  distress, 
until  a  demiand  had  been  made  for  them  upon  Brooke.  A 
mandamus,  therefore,  would  hardly  be  allowed  to  issue  to 
compel  the  magistrates  to  grant  their  warrant,  unless  it  was 
diewn  that  they  had  been  informed  that  a  demand  of  the 
expenses  had  been  made  upon  Brooke.  I  think,  I  ought 
not,  therefore,  to  grant  a  rule. 

Rule  refused. 


Davies  t>.  Stanley. 
£m  UMFREY  fihe^ed  cause  asainst  a  nisi  rule  obtained  When  a  plain- 

^  tiff  olitMiiM  mn 

by  BramweUy  to  set  aside  a  judgment  for  irregularity.     The  order  to  amend 
■  taxation  contained  two  counts  on  bills  of  exchange,  a  ^^^!^^ 
mt  for  eoods  sold,  and  a  count  on  an  account  stated,  defendant  has 

^  demnrred,  and 

the  latter,  at 
same  time,  obtains  an  order  for  time  to  plead,  that  time  must  be  calculated  from  the  time 
t  the  plaintiff  amends,  and  not  from  the  date  of  the  order  for  time,  although  the  latter  order 
«  not  refer  to  the  former. 

VOL.  vm  P  P  D.  p.  c. 
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1840.       The  defendant  pleaded  non-acceptance  to  the  first  count, 

Davies       demurrer  to  the  second  count,  and  the  general  issue  to 

9.  the  rest     Three  summonses  were  taken  out  the  two  first 

Stanley. 

by  the  plaintiff,  and  the  last  by  the  defendant  The  object 
of  the  finst  was  to  change  the  venue  fi*om  Warwickshire 
to  London ;  the  object  of  the  second  was  to  amend  the 
second  count  in  the  declaration ;  the  object  of  the  third 
was  for  a  month's  time  to  plead.  The  three  orders  were 
made  to  the  effect  of  the  summonses  on  the  14th  March* 
On  the  I2th  of  April,  the  plaintiff  amended  and  paid  the 
costs  of  the  amendment  On  the  14th  the  plsdntiff 
signed  judgment.  The  question  was,  what  was  the  in- 
tention of  the  judge  in  granting  a  month's  time  to  plead  ? 
whether  he  intended  the  mondi  to  be  calculated  fit>ni  the 
date  of  the  order,  or  fi'om  the  time  at  which  the  plaintiflF 
amended  his  declaration?  The  learned  judge  must  evi- 
dently have  intended  that  the  month's  time  to  plead  should 
reckon  fix>m  the  date  of  the  order.  If  so,  the  plaintiff  was 
perfectly  right  in  signing  judgment  as  he  did 

Bramwelk  in  support  of  the  rule,  contended  that  the 
order  must  mean  a  month's  time  to  plead  from  the  time  of 
making  the  amendment,  and  not  from  the  time  of  making 
the  order.  The  defendant  could  not  have  applied  for  time 
to  plead  to  the  original  declaration,  because  he  had  already 
pleaded  to  that  declaration,  and  demurred  to  one  part  of  it. 
The  order  for  time  to  plead  was  rendered  necessary  by  the 
plaintiff's  amendment  It  must,  therefore,  have  been  to 
the  amended  declaration  that  he  was  to  plead  in  a  months 
and  from  the  time  of  making  that  amendment  must  the 
month  be  calculated.  If  so,  the  judgment  was  signed  too 
soon,  and  was,  consequently,  irregular. 

Coleridge,  J. — ^The  order  was  for  a  month's  time  to 
plead.  To  plead  to  what  ?  to  the  declaration  when  in  an 
amended  form.  That  is  the  only  meaning  which  in  common 
sense  can  be  attached  to  the  order.    The  plaintiff,  therefore^ 
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was  too  early  in  signing  his  judgment,  and  the  present  rule        1840. 
mast  be  made  absolute.  Daviea 

Rule  absolute.         „    *'* 

Stanley. 


Salter  v.  Ponsford. 

rr  HITEHURST shelved  cause  against  a  rule  for  setting  a  plea  re- 
aside  a  judgment  on  the  ground  of  irregularity.     The  irre-  JSS?'^  ~tare 
gnlarity  complained  of  was,  that  the  judgment  had  been  "  sufficient,  if 
signed,  because  the  plea  delivered  by  the  defendant  was  not  to  it  aoopv  of 
signed  in  the  proper  handwriting  of  the  barrister,  whose  name  ^g^^^  pro- 
purported  to  be  placed  at  the  foot  of  it.     The  question  was,  ^^.  ^  ^ 

r    r  r  ^  i  '    plea  is  signed 

therefore,  whether  the  copy  of  the  signature  of  counsel  placed  b^r  the  counsel 

on  the  draft  was  asufficient  signature  accordingto  the  practice  Semiu,  That 

of  the  Court?  The  draft  had  been  signed  by  the  counsel  ^^^^nj! 

himselC  and  copied  on  the  plea  delivered,  "**»»^  ?*y  ^ 

'^  r  r  attached  to  the 


pleas  delivered. 


Corrie  supported  the  rule,  and  contended,  that  it  had 

always    been    the  practice    hitherto,  for  counsel  to   sign 

the  draft  only.     A  copy  of  the  plea  with  a  copy  of  the 

sgnature    attached  was  then   delivered    to   the   opposite 

par^.     This  had  always  hitherto  been  deemed  sufficient 

If  there  was  any  objection  to  this  course,  the  attorney  for 

the  plaintiff  should  have  objected  to  the  plea  at  the  time  of 

its  delivery.     He  might  have  done  so,  because  he  must 

have  perceived  that  the  whole  of  the  plea  and  the  signature 

were  in  one  handwriting.     The  only  objection  to  the  course 

adopted  by   the  defendant  arose  upon  a  dictum  of  Mr. 

Baron  Parke^  at  Chambers.     In  eqmty,  the  answer,  which 

was  written  on  parchment,  was  never  signed  by  the  counsel. 

In  practice  it  would  be  utterly  impossible  that  proceedings 

'*ouId  go  on  in  actions,  if  it  was  held  necessary  that  the 

»py  as  well  as  the  draft  must  be  signed  by  counsel.     If 

e  counsel  was  in  the  country,  and  there  drew  the  plea, 

id  it  was  then  transmitted  to  town,  for  the  purpose  of 

ing  copied,  and  when  copied  must  be  returned  to  the 

F  F  2 
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1840.        comisel  for  the  purpose  of  his  signing  the  copy,  the  time 
^T"^''"""^     for  pleading  would,  in  almost  all  cases,  have  expired  before 
V.  the  plea  could  be  delivered. 

PONBFOBO. 

Cur.  adv.  vuU. 

Coleridge,  J. — This  was  a  rule  for  setting  aside  a  judg- 
ment as  irregular,  on  the  ground  that  the  plea  ^livAi»l 
had  not  the  original  signature  of  the  counsd,  the  signalure 
having  been  attached  to  the  draft  plea  only.  It  is  allied 
that  such  a  plea  is  irregular,  and  the  case  has  been  argaed^ 
on  the  ground  that  it  was  important  to  settle  the  practice. 
For  this  reason,  I  took  time  to  consider  my  judgment.  I 
have  since  spoken  to  the  other  judges  of  this  Court,  and 
also  to  the  judges  of  the  Court  of  Exchequer,  and  par- 
ticularly to  Mr.  Baron  Parke^  who  is  stated  to  have  en- 
tertained an  opinion  in  fitvour  of  the  course  which  the 
plaintiff  has  adopted.  I  find  that  is  a  mistake,  he  only  re- 
collects refusing  to  set  aside  a  judgment  as  irregular,  wliich 
had  been  signed,  on  the  ground  of  the  barrister's  deik 
having  signed  the  pleas.  That  is  a  veiy  different  case.  It 
is  quite  obvious,  that  the  convenient  course  is  iat  the 
barrister  to  sign  the  draft,  it  being  impossible,  in  many  mnrfT^ 
for  counsel  to  sign  the  copy  delivered ;  as  for  instance,  if 
the  counsel  is  absent  on  Circuit  or  at  Sessions,  and  he 
settles  the  pleas,  it  would  be  necessary  to  send  the  fidr  copy 
back  for  his  signature.  The  time  which  the  defendant  has 
to  plead,  is  often  very  short,  and  in  those  instances  it  would 
be  impossible  for  the  defendant  to  comply  with  such  a 
practice.  So,  again  in  the  case  of  pleas  in  abatement.  It 
seems,  therefore,  to  the  judges  to  be  a  convenient  nde  to  lay 
down,  that  it  is  sufficient  for  the  counsel  to  sign  the  drali^ 
but  we  do  not  say  that  the  signature  to  the  pleas  delivered 
will  not  be  sufficient.  The  present  rule  must,  theiefbie,  be 
made  absolute. 

Rule  absolute. 
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Firth  v.  Harris. 
{Before  the  Four  Judges.) 

J^NOWLES  had  obtained  a  nile^  calling  upon  the  de-  A.hadarro8ted 
fendant  to  shew  cause  why  the  order  of  Mr.  Justice  Sii.'^^A^s^" 
Coleridge  should  not  be  rescinded,  and  the  ezoneretur  nKmfwMafter- 

•^  ^      ^  wards  obtained 

entered  on  the  bail  piece  struck  off,  or  otherwise  dischaiged  by  t%e  defend- 

11    1  ant's  attorney, 

or  cancelled.  for  entering  an 

In  the  course  of  the  same  term,  dus  rule  was  argued  by  J^^^^i^. 
CreseweU  on  behalf  of  the  {daintiii^  and  Ckasby,  on  behalf  ^®  clerk  to 
of  the  defendant,  and  enlarged  to  the  fourth  day  of  the  the^^tiff's 
ensuing  term^  the  Court  ordering,  that  William  Brook  and  hucomie^not 
Swnuel  Charlesworth,  the  bail  for  the  defendant,  should  in  ^arffnJwt 
the  mean  time  be  senred  with  notice  of  the  rule.     This  was  was  at  that 

time  a  mer- 

done  and  in  the  course  of  the  present  term,  chant  residing 

abroad;  the 
ezoneretur  was 

Alexander  and   Cleaehy  shewed  cause.      There  is  no  "^^J^J^'*^^ 
ground  for  the  interference  of  the  Court,  the  ezoneretur  Court  haTinf 
has  been  entered  upon  the  bail  piece,  the  bail  are  thereby  nUi,  calling  on 
di«Juttged,«adcaimot,by8ub9equentp«>ceeding8.bem«de  ^^1^ 
liable;  the  affidavits  on  which  this  rule  is  trranted,  shew  fV  the 

°  judge*s  order 

the  plaintiff's  consent  to  all  that  has  been  done,  and  there  should  not  be 

•  1       1  i*  1*  rm  •     rescinded,  and 

IS  no  ground  whatever  for  pretending  a  surpnse.     ihis  the  exoneretur 
application  is  agunst  the  bail,  and  third  parties  ought  not  ^^^p^ 
to  be  affected,  on  the  mere  ground  that  the  plaintiff's  agent  ^J^^  ^^! 
has  neglected  to  do  his  du^.     The  Court  has  never  yet  absolute  on 
allowed  third  parties  to  be  so  fixed  by  the  neglect  of  the  ^^^°  ^ 
plaintiff's  agent,  and,  therefore,  independently  of  the  lapse 
of  lime,  that  alone  would  be  a  sufficient  reason  for  dis- 
uoging  this  rule.    If  the  ezoneretur  had  been  entered 
roperly,   it  may  be  doubted,    whether,  under  any   cir- 
iimstances,  the  bail  can  again  become  liable ;  a  fortiori, 
lerefore,  where  all  that  is  objected  to  has  arisen  from  the 
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a  writ  of  distringas  to  be  issued."  From  the  language  of 
the  statute^  therefore^  it  appeared  that  the  &ct  of  the  de- 
fendant endeavouring  to  keep  out  of  the  way  was  not  the 
only  ground  of  granting  the  writ  of  distringas.  It  was 
sufficient  to  shew  to  the  Court  that  an  appearance  could 
not  be  compelled  without  having  recourse  to  that  writ. 
The  circumstances  of  the  defendant  shewed  that  an  ap- 
pearance could  not  be  compelled  in  the  ordinary  way,  and, 
therefore^  it  was  requisite  that  such  process  as  the  one  re- 
quired should  be  issued.  The  fact  of  the  defendant  being 
a  lunatic  would  not  prevent  the  action  proceeding,  if  once  an 
appearance  was  entered  He  cited  Piggot  v.  KiUick  (a), 
where  the  Court  held^  that  it  was  no  objection  to  signing 
judgment  on  a  warrant  of  attorney  under  fifteen  years  old, 
that  the  defendant  was  insane. 


WiLLiABis,  J. — I  think  the  writ  may  issue. 


(a)  Ante,  vol.  4,  p.  287. 

(6)  See  Siarkie  V,  8kUb€ek,ante, 


Rule  granted  (b) 

vol.  6,  p.  52,  and  Rawson  v.  Moss, 
ante,  p.  412. 


Wilson  v.  Knapp  and  Another. 

Where  a  party  jB  USB  ¥  shewed  cause  against  a  rule  nisi,  obtained  by 
aTattorney  Plait,  calling  on  the  defendant  to  shew  cause  why  the 
who  has  not      Master  should  not  review  his  taxation  of  costs  on  a  certain 

certificate, 
without  know- 
ing that  he  \a 
uncertificated, 
if  he  succeeds 
in  the  cause, 
he  is  entitled 
to  his  costs 
against  the  op- 
posite party,  if 


reference,  and  why  he  should  not  allow  certain  items  and 
disallow  others.  It  was  an  action  to  recover  the  amount 
of  an  attorney's  bill  brought  by  the  administrator  of  the 
surviving  partner  of  an  attorney  against  the  client  The 
bill  was  referred  to  be  taxed  before  the  trial  (a),  and  less  than 

(a)  See  Doe  d.  Sabin  v.  Sabin,  post, 
he  has  made 
advances  to  his  attorney  to  an  amount  suflficient  to  cover  the  taxed  costs. 

Where  an  action  is  brought  for  an  attorney's  bill,  which,  before  trial,  is  reduced  on  taxation 
by  less  than  one  8txth,  and  the  defendant  afterwards  succeeds  in  the  cause  on  a  plea  of  set-off. 
the  latter  is  not  entitled  to  the  costs  of  the  taxation  as  costs  in  the  cause. 
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one-fiixth  of  the  amount  was  taken  off  on  taxation,  the  total        1840. 
amount  being  778i  8«.  3d.,  and  the  sum  taxed  off  being     ^T^^^""^ 
1202.     The  defendant  pleaded  a  set-off  for  work  and  labour.  v. 

When  the  cause  came  on  for  trial,  it  was  referred  to  arbi-  and  Another. 
tration,  on  the  usual  terms,  that  the  costs  of  the  cause 
should  abide  the  event,  and  the  costs  of  the  arbitration  and 
the  award  should  be  in  the  discretion  of  the  arbitrator.  By 
the  award,  the  arbitrator  found,  that  the  defendant  had 
established  his  plea  of  set-off.  During  the  progress  of  llie 
cause,  it  was  conducted  by  Messrs.  Sharp  and  Beart,  they 
being  at  the  time,  but  without  the  knowledge  of  the  de- 
fendant, uncertificated.  On  taxing  the  costs  pursuant  to 
the  rule  of  Court,  the  Master  refused  to  tax  the  costs  of 
Messrs.  Sharp  and  Beart,  on  the  ground  that  those  gentle- 
men were  not  on  the  roll  of  attorneys,  and,  therefore,  was 
indisposed  to  allow  the  defendants  their  costs.  The  Master, 
however,  taxed  them  to  the  defendant,  in  order  to  raise  the 
questicm  for  the  judgment  of  the  Court  as  to  whether  the 
defendant  was  entitled  to  such  costs.  It  appeared  that 
the  defendant  had  made  several  advances  during  the 
progress  of  the  suit,  to  an  amount  more  than  sufficient  to 
pay  the  taxed  costs.  Busby ^  on  the  part  of  the  defendant, 
contended,  that  as  his  client  was  not  aware  of  Messrs.  Sharp 
and  Beart  being  off  the  roll,  and  they  having  made  ad- 
vances to  a  greater  amount  than  was  sufficient  to  cover  the 
costs  incurred,  he  ought  not  now  to  be  prejudiced,  in  con- 
sequence of  those  attorneys  being  off  the  roll;  and,  there- 
fore, he  was  entitled  to  recover  his  costs.  He  cited  Reeder 
V.  Bloom  (a),  in  which  it  was  held,  that  the  circumstance 
of  the  plaintiff's  cause  being  conducted  by  one  who  is  not 
an  attorney,  does  not  deprive  the  plaintiff  of  his  right  to 
full  costs  against  the  defendant  The  case  of  Meekin  v. 
fVhaUey  (6)  might  seem  to  modify  that  of  Reeder  v.  Bloonh 
but  there,  the  client  had  not  made  any  advances  to  the  at- 
torney. The  same  observation  applied  to  the  case  o{  Paterson 

{a)  3  Bing.  9  ;  10  Moore,  261.  (6)  Ante,  vol.  2,  p.  823. 
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V.  Powell  (a)  One  objection  to  the  Master's  taxation  was, 
that  he  had  allowed  the  defendant  his  costs  of  12L  8«.  6d. 
taxing  the  plaintiff's  bill  for  which  the  action  was  brought 
The  Master  had  taxed  those  costs  to  the  defendant,  on  the 
ground  that  he  had  succeeded  in  the  action.  That  was  the 
usual  practice^  and  must  be  considered  as  a  good  one. 


Piatt  and  Denman  JVhatly  supported  the  rule,  and  con- 
tended that  the  defendant  could  not  be  entitled  to  the  costs 
of  taxation  of  the  original  bill  of  costs  in  the  cause,  less  than 
one-sixth  having  been  taking  off.     According  to  the  pro- 
visions of  the  statute  2  Geo.  2,  c.  23,  the  attorney  would 
be  entitled,  under  such  circumstances,  to  the  costs  of  taxa- 
tion.    The  &ct  of  the  defendant  ultimately  succeeding  in 
the  cause  could  not  give  the  defendant  a  right  which  he  did 
not  possess  before  under  the  statute.     The  case  of  Field  v. 
Bezant  (6)  shewed  that  the  costs  of  taxation  were  a  matter 
totally  independent  of  the  cause,  and^  therefore,  could  not 
be  considered  as  costs  in  it.     In  that  case,  it  was  held,  that 
where  an  attorney,    defendant  in  assumpsit,  sets  off  the 
amount  of  his  bill,  the  plaintiff  cannot  deduct  from   that 
setroff,  costs  of  taxation  allowed  against  the  attorney  pur- 
suant to  the  2  Greo.  2,  c.  23,  s.  23.      There,  Mr.  Justice 
Litiledale  said,  *^  a  party  can  set-off  only  such  sums  as  can 
be  made  the  subject  of  an  action.     Here,  the  plaintiff  could 
not  have  brought  an  action  to  recover  his  costs  of  the 
taxation   of  the  defendant's  bill;  he  could  only  enforce 
his  claim  by  an  attachment"    With  respect  to  the  other 
point ;  the  case  of  Reeder  v.  Bloonh  had  been  considerably 
qualified  by  other  cases,  both  at  law  and  in  equity.      The 
case  of  Young  v.  Dowhnan  (c)  must  be  considered  as  mo- 
difying the  decision  in  that  case.  In  the  case  of  Prebble  v. 
Broghurst  (d),  under  an  award  in  a  cause,  which  award  was 
afterwards  made  an  order  of  Court,  the  costs  of   certain 


(a)  Ante^  vol.  2,  p.  738. 
(6)  5  B.  &  Ad.  357 ;  2  Nev.  & 
M.  207. 


(c)  3  Y.  &  J.  24. 

{d)  1  Ru88.  &  M.  744. 
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parties  were  directed  to  be  taxed  and  paid  to  them  out  of       1840. 
the  fond.     A  part  of  those  costs  was  incurred  in  proceed*     ^^yP'^^^'^ 
'mgp  upon  a  case  sent  to  law.     When  the  bills  were  carried  v. 

Km  AW 

in  for  taxation^  it  was  discovered  that  the  person  who  had  and  Another. 
acted  as  their  solicitor  throughout  suit,  and  who  had  al- 
ready been  paid  in  full,  was  not  a  solicitor,  but  an  attorney 
only ;  the  Master  thereupon  disallowed  all  the  items  in  the 
bills  except  disbursements  to  the  clerk  in  Court,  and  his 
taxation  was  confirmed  on  appeaL  In  Coates  v.  Hawk" 
yard  (a)  after  the  plaintiff's  costs  had  been  taxed  and  paid, 
it  was  discovered  that  their  agent  in  the  cause  had  never 
been  admitted  as  a  solicitor ;  and  an  order  was  thereupon 
made,  that  the  Master  should  review  his  taxation,  and 
disallow  all  such  items  as  did  not  consist  of  fi^es  paid  to  the 
clerk  in  Court,  with  a  view  to  having  the  costs  refunded* 
Those  two  cases  shewed  that  the  iact  of  any  advances  having 
been  made  by  the  client  to  the  attorney  could  not  interfere 
with  the  general  rule  there  laid  down,  that  the  party  em- 
ploying a  person  not  an  attorney,  could  not  be  entitled  to 
the  costs  incurred  by  employing  him. 

Cur.  ado.  vuU. 

Patteson,  J. — This  was  an  application  for  the  Master 
to  recover  his  taxation.  The  defendants  succeeded  in  the 
cause,  and  the  Master  has  allowed  them  money  which  they 
advanced  to  their  attorneys  who  were  not  certificated,  but 
whose  want  of  certificate  was  unknown  to  the  defendants. 
This,  he  has  done  on  the  authority  otiteeder  v.  Bloom  (b). 
On  the  other  hand,  several  cases,  in  the  Courts  of  law  were 
cited  as  having  shaken  that  authority,  amongst  them  were 
Humphreys  v.  Harvey  (c).  Meeting  v.  Whalley  {d).  Young 
V.  Dowlman{e\   Paterson  v.  Powell  (f).      But  all  these 

(a)  1  Ru88.  &  M.  746.  (rf)  Ante,  vol.  2,  p.  823. 

{b)  3  Bing.  9 ;   10  Moore,  261.  (e)  3  Y.  &  J.  24. 

(c)  1  B.  N.  C.  62 ;  4  Moo.  &  (/)  AnU,  vol.  2,  p.  738. 
So.  500. 
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cases  recognize  Reeder  v.  Bloomy  and  take  the  distinction 
as  to  the  client  having  made  advances  or  not  Some  casea 
in  the  Courts  of  Ekjuity  seem  not  to  regard  that  distinction, 
but  I  do  not,  on  that  account,  feel  myself  at  liberty  to  de- 
part firom  the  rule  and  practice  of  this  Court,  which  I  find 
to  be  as  established  by  Reeder  v.  Bloom.  If,  indeed,  it  could 
be  shewn  that  a  client  having  employed  an  uncertificated 
attorney  in  ignorance  of  his  being  so,  and  having  paid  him, 
could  recover  back  what  he  paid  by  an  action  for  money 
had  and  received,  or  in  any  other  way,  then  I  should  say 
that  Reeder  v.  Bloom  was  wrongly  decided,  because  it 
would  enable  the  client  to  obtain  the  costs  fix>m  the  opposite 
party,  and  also  fix>m  his  own  attorney,  and  so  to  pocket  what 
did  not  fidrly  belong  to  him,  but  I  find  no  instance  of  an 
uncertificated  attorney  being  made  to  refimd  what  he  had 
received.  In  this  respect,  therefore,  I  think  that  the  Master 
is  right,  and  I  do  not  see  any  reason  for  doubting  that  he 
has  ascertained  correctly  the  &ct  of  advances  and  the  amount 
With  respect  to  the  costs  of  taxing  the  plaintiff's  biU  of 
costs,  for  which  the  action  was  brought,  I  think  diat  the 
Master  ought  not  to  have  allowed  them  to  the  defendants, 
as  costs  in  the  cause,  although  the  defendants  succeeded  by 
establishing  a  countervailing  set-off.  I  take  the  costs  of 
taxing  an  attorney's  bill  to  be  entirely  collatend.  The 
power  of  taxing  is  an  advantage  given  to  the  client  by  the 
statute  of  Geo.  2,  and  the  practice  of  the  Court,  and  the 
attorney  is  in  all  cases  entitled  to  the  costs  of  taxing,  unless 
the  bill  be  sent  to  the  Master  before  action,  and  one-sixth 
be  taken  off,  except,  perhaps,  under  some  very  special  cir- 
cumstances, in  which  the  Court  may  direct  otherwise.  The 
payment  of  the  costs  of  taxation  is  the  price  which  the 
client  pays  for  the  benefit  of  the  statute.  When  less  than 
one-sixth  is  taken  off,  the  circumstance  of  his  having  a 
defence  to  an  action  for  the  bill  on  other  grounds,  cannot,  I 
think,  deprive  the  attorney  of  his  right  to  the  costs  of  taxing 
the  bill ;  at  all  events,  it  cannot  give  the  client  those  costs. 
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To  this  extent,  therefore,  I  think  that  the  rule  for  a  review  1840. 

must  be  made  abeolute,  but  without  costs,  because  too  much  Wilbon  ' 

has  been  asked  for.  v. 

Knapp 

Rule  absolute  accordingly  (a).  and  Another, 
(a)  See  WiOiams  v.  GrijffUh,  ante,  p.  414. 


Ex  parte  Whitmabsh. 

jB^GGS  ANDREWS  moved  for  a  rule  to  shew  cause,  The  Court  will 
why  a  writ  of  mandamus  should  not  issue,  directed  to  JJS^^Sdfwa 
certain  justices  of  the  county  of  Norfolk,  commandinir  them  mM»dwnoa  to 

"^       .  ,  ^  compel  jostioet 

to  issue  their  warrant  against  a  person  named  Brooke,  in  to  issue  their 

order  to  levy  the  expenses  of  cutting  a  hedge  by  the  sur-  Txp^es  of ^^ 

veyor  of  the  highways,  pursuant  to  5   &  6  Wm.  4,  c.  60,  ^^^  * 

s.  66.     The  words  of  that  section  were,  "  that  if  the  sur-  •««»t  to  6  &  6 

veyor  shall  think  that  any  carriage-way  or  cart-way  is  pre-  s.  65,  imlea  it 

judioed  by  the  shade  of  any  hedges,  or  by  any  trees  (except  de^nd  has 

those  trees  planted  for  ornament  or  for  shelter  to  any  hop-  ^^  ™*^®  ^ 

*^  ^     ^  •'        *      the  expenses 

ground,  house,  building,  or  court-yard  of  the  owner  thereof)  fromtheperson 
growing  in  or  near  such  hedges  or  other  fences,  and  that  charged,  and 
the  sun  and  wind  are  excluded  firom  such  highway  to  the  S^^^ere^- 
damage  thereof  or  if  any  obstruction   is  caused   in   any  fonned  of  that 
carriage-way  or  cart-way  by  any  hedge  or  tree,  it  shall  be 
lawful  for  any  one  justice  of  the  peace,  on  the  application 
of  the  said  surveyor,  to   summon  the  owner  of  the  land 
on  which  such  hedges  or  trees  are  growing  next  adjoining 
to  such    carriage-way  or   cart-way,  to   appear  before  the 
justices  at  a  special  sessions  for  the  highways,  to  shew  cause 
why  the  said   hedges  are   not  cut,   pruned,    plashed,  or 
such  trees  not  pruned  or  lopped  in  such  manner  that  the 
carriage-way  or  cart-way  shall  not  be    prejudiced  by  the 
shade  thereof  and  that  the  sun  and  wind  may  not  be  ex- 
cluded firom  such  carriage-way  or  cart-way  to  the  damage 
thereof  or  why  the  obstruction  caused  in  such  carriage-way 
or  cart-way  should  not  be  removed ;  and  the  question  as 
to  the  cutting,  pruning,  or  plashing  such  hedges,  or  the 
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1840.  pruning  and  lopping  such  trees,  or  the  removal  of  such  ob- 
Ex  parte  struction  as  aforesaid,  shall,  upon  proof  of  the  service  of 
Writmajuh.  such  summons,  and  whether  the  said  owner  attend  or  noli 
be  determined  at  the  discretion  of  such  last-mentioned 
justices;  and  if  such  justices  shall  order  and  direct  that  such 
hedges  shall  be  cut,  pruned,  plashed,  or  such  trees  pruned 
or  lopped,  in  manner  aforesaid,  or  such  obstruction  removed, 
the  said  owner  shall  comply  therewith  within  ten  days 
after  a  copy  of  such  order  shall  have  been  left  at  the  usual 
place  of  abode  of  the  said  owner,  or  of  his  stewarrd  or  agent, 
and  in  default  thereof,  shall  forfeit,  on  conviction,  a  sum 
not  exceeding  forty  shillings;  and  the  sud  surveyor,  if  the 
order  of  the  said  justices  is  not  complied  with,  shall,  and  he 
is  hereby  authorized  and  required  to  cut,  prune,  or  plash 
such  hedges,  and  to  prune  aud  lop  such  trees,  for  the  be- 
nefit and  improvement  of  the  highway,  and  to  remove  such 
obstruction  as  aforesaid,  to  the  best  of  his  sldll  and  judgment, 
and  according  to  the  true  intent  and  meaning  of  dbis  act; 
and  the  said  surveyor  shall  be  reimbursed  by  the  owner  as 
aforesaid,  what  charges  and  expenses  he  shall  be  at  in  cutting, 
pruning,  and  plashing  such  hedges,  and  pruning  and  lopping 
such  trees,  and  the  removal  of  such  obstruction  over  and 
above  the  said  forfeiture ;  and  it  shall  and  may  be  lawful 
for  the  justices  at  a  special  sessions  for  the  highways,  upon 
proof  to  them  made  upon  oath,  to  levy  as  well  the  expenses 
of  cutting,  pruning,  and  plashing  such  hedges,  or  pruning 
and  lopping  such  trees,  or  removal  of  such  obstructions  as 
aforesaid,  as  the  several  and  respective  penalties  hereby 
imposed,  by  distress  and  sale  of  the  offender's  goods  and 
chattels,  in  such  manner  as  distresses  and  sales  for  for- 
feitures are  authorised  and  directed  to  be  levied  by  virtue 
of  this  act"  It  appeared,  by  the  affidavits,  that  the  hedge 
in  question  belonged  to  a  person  named  Brooke,  in  the 
parish  of  Haskedon,  and  overhung  the  hi^way.  He  was  re- 
quired by  the  surveyor  to  prune  it,  and  an  order  to  that  effect 
was  made  by  the  justices  at  petty  sessions,  but  he  refused  to. 
do  so.  He  was  then  convicted  in  a  penalty  of  five  shillings, 
which  he  paid.      The  surveyor  again  called  on  him   to 
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prune  the  hedge,  and  he  again  refiised.     They  then  told        1840. 
him  that  they  must  employ  some  one  to  cut  the  hedge.     "^Tparto 
They  did  so,  and  the  expense  amounted  to  seven  shillings   Whitmamh. 
and  eleven  pence.   The  magistrates  were  then  called  upon  to 
issue  their  warrant  of  distress.    This  they  refused  to  do,  and 
the  present  application  was,  therefore,  made  for  a  mandamus, 
to  compel  them  to  issue  their  warrant.    Whether  the  Court 
would  grant  this  application  must,  of  course,  depend  on  the 
language  of  sec.  65.     From  the  construction  fidrly  to  be 
put  upon   that   section,   the    surveyors   were  entitled   to 
have  the  assistance  of  the  Court  by  a  writ  of  mandamus, 
in  order  to  enforce  the  payment  of  the  sum  which  they  had 
expended  in  cutting  the  hedge. 

Coleridge,  J. — It  is  not  sworn  that  an  application  was 
made  to  Brooke  for  the  amount  of  these  expenses,  or  if  it 
was,  that  the  magistrates  were  informed  of  it  I  must  as-* 
sume  that  the  magistrates  were  informed  of  all  the  steps 
that  had  been  taken.  But  it  would  be  very  hard  if  a  war- 
rant should  be  issued  to  levy  these  expenses  by  distress, 
until  a  demand  had  been  made  for  them  upon  Brooke.  A 
mandamus,  therefore,  would  hardly  be  allowed  to  issue  to 
compel  the  magistrates  to  grant  their  warrant,  unless  it  was 
shewn  that  they  had  been  informed  that  a  demand  of  the 
expenses  had  been  made  upon  Brooke.  I  think,  I  ought 
not,  therefore,  to  grant  a  rule. 

Rule  refused. 


Davies  d.  Stanl&y. 

Jtm  UMFREY  ekevred  cause  against  a  nisi  rule  obtained  Where  a  plain. 
by  BramweU,  to  set  aside  a  judgment  for  irregulanty.  The  order  to  amend 
declaration  contained  two  counts  on  bills  of  exchange,  a  tTw^h^Se"^ 
count  for  goods  sold,  and  a  count  on  an  account  stated,  defendant  hai 

demurred)  and 
the  latter,  at 
the  same  time,  obtains  an  order  for  time  to  plead,  that  time  must  be  calculated  from  the  time 
that  the  plaintiff  amends,  and  not  from  the  date  of  the  order  for  time,  although  the  latter  order 
does  not  refer  to  the  former. 

VOL.  Vm  F  F  D.  P.   C. 
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1840.       The  defendant  pleaded  non-acceptance  to  the  first  count, 

Davibb       demurrer  to  the  second  count,  and  the  general  issue  to 

^    i'*  the  rest     Three  summonses  were  taken  out,  the  two  first 

Stanley.  i  «» 

by  the  plaintin,  and  the  last  by  the  defendant  The  object 
of  the  first  was  to  change  the  venue  fix>m  Warwickshire 
to  London ;  the  object  of  the  second  was  to  amend  the 
second  count  in  the  declaration ;  the  object  of  the  third 
was  for  a  month's  time  to  plead  llie  three  orders  were 
made  to  the  efiect  of  the  summonses  on  the  14th  March. 
On  the  12th  of  April,  the  plaintiff  amended  and  paid  the 
costs  of  the  amendment  On  the  14th  the  pluntiff 
signed  judgment  The  question  was,  what  was  the  in- 
tention of  the  judge  in  granting  a  month's  time  to  plead  ? 
whether  he  intended  the  month  to  be  calculated  fiom  the 
date  of  the  order,  or  fi-om  the  time  at  which  the  plaintiff 
amended  his  declaration?  The  learned  judge  must  evi- 
dently have  intended  that  the  month's  time  to  plead  should 
reckon  fix>m  the  date  of  the  order.  If  so,  the  plaintiff  was 
perfectly  right  in  signing  judgment  as  he  did. 

BramweUi  in  support  of  the  rule,  contended  that  the 
order  must  mean  a  month's  time  to  plead  from  the  time  of 
making  the  amendment,  and  not  fix>m  the  time  of  making 
the  order.  The  defendant  could  not  have  implied  for  time 
to  plead  to  the  original  declaration,  because  he  had  already 
pleaded  to  that  declaration,  and  demurred  to  one  part  of  it 
The  order  for  time  to  plead  was  rendered  necessary  by  the 
plaintiff's  amendment  It  must,  therefore,  have  been  to 
the  amended  declaration  that  he  was  to  plead  in  a  month, 
and  from  the  time  of  making  that  amendment  must  the 
month  be  calculated.  If  so,  the  judgment  was  signed  too 
soon,  and  was,  consequently,  irregular. 

CoLEBiDOE,  J. — ^The  order  was  for  a  month's  time  to 
plead.  To  plead  to  what  ?  to  the  declaration  when  in  an 
amended  form.  That  is  the  only  meaning  which  in  common 
sense  can  be  attached  to  the  order.    The  plaintiff,  therefore. 
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was  too  early  in  signing  his  judgment,  and  the  present  rule        1840. 
must  be  made  abedute.  Davies 

Rule  absolute.  _     ^' 

Stanlky. 


Salter  v.  Ponsford. 

rr  HITEHUEST shewed  cause  against  a  rule  for  setting  a  plea  re- 

aside  a  judgment  on  the  ground  of  irregularity.     The  irre-  2b?" Xnatore 

gnlarity  complained  of  was,  that  the  judgment  had  been  j*  sufficient,  if 

signed,  because  the  plea  delivered  by  the  defendant  was  not  to  it  a  oopv  of 

signed  in  the  proper  handwriting  of  the  barrister,  whose  name  agiM^^  pro- 


purported  to  be  placed  at  the  foot  of  it     The  question  was,  ^p*^.  ^f  ^^ 

therefore,  whether  the  copy  of  the  signature  of  counsel  placed  by  the  coansel 

on  the  draft  was  asufficient  signature  accordingto  thepractice  semiu.  That 

of  the  Court?  The  draft  had  been  signed  by  the  counsel  origSTrij! 

himsel£  and  copied  on  the  plea  delivered  "^^  ™»y  ^ 

'**  r  r  attached  to  the 

pleas  delivered. 

Corrie  supported  the  rule,  and  contended,  that  it  had 
alvirays  been  the  practice  hitherto,  for  counsel  to  sign 
the  draft  only.  A  copy  of  the  plea  with  a  copy  of  the 
signature  attached  was  then  delivered  to  the  opposite 
party.  This  had  always  hitherto  been  deemed  sufficient 
If  there  was  any  objection  to  this  course,  the  attorney  for 
the  plaintiff  should  have  objected  to  the  plea  at  the  time  of 
its  delivery.  He  might  have  done  so,  because  he  must 
have  perceived  that  the  whole  of  the  plea  and  the  signature 
were  in  one  handwriting.  The  only  objection  to  the  course 
adopted  by  the  defendant  arose  upon  a  dictum  of  Mr. 
Baron  Parke,  at  Chambers.  In  equity,  the  answer,  which 
was  written  on  parchment,  was  never  signed  by  the  counsel. 
In  practice  it  would  be  utterly  impossible  that  proceedings 
could  go  on  in  actions,  if  it  was  held  necessary  that  the 
copy  as  well  as  the  draft  must  be  signed  by  counsel  If 
the  counsel  was  in  the  country,  and  there  drew  the  plea, 
and  it  was  then  transmitted  to  town,  for  the  purpose  of 
being  copied,  and  when  copied  must  be  returned  to  the 

F  F  SJ 
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1840.        counsel  for  the  purpose  of  his  signing  the  copy,  the  time 
^T"'''      '     for  pleading  would,  in  almost  all  cases,  have  expired  before 
V.  the  plea  could  be  delivered. 

PONBFOKO. 

Cur.  adv.  vuU. 

CoLERiDQB,  J. — This  was  a  rule  for  setting  aside  a  judg- 
ment as  irregular,  on  the  ground  that  the  plea  delivAbd 
had  not  the  original  signature  of  the  counsdl,  the  signateife 
having  been  attached  to  the  draft  plea  only.  It  is  alleged 
that  such  a  plea  is  irregular,  and  the  case  has  been  aigued, 
on  the  ground  that  it  was  important  to  setde  the  practice* 
For  this  reason,  I  took  time  to  consider  my  judgment  I 
have  since  spoken  to  the  other  judges  of  this  Court,  and 
also  to  the  judges  of  the  Court  of  Exchequer,  and  par- 
ticularly to  Mr.  Baron  Parhe^  who  is  stated  to  have  en- 
tertained an  opinion  in  fiivour  of  the  course  which  the 
plaintiff  has  adopted.  I  find  that  is  a  mistake,  he  only  re- 
collects refusing  to  set  aside  a  judgment  as  irregular,  which 
had  been  signed,  on  the  ground  of  the  barrister's  deik 
having  signed  the  pleas.  That  is  a  very  different  case.  It 
is  quite  obvious,  that  the  convenient  course  is  for  the 
barrister  to  sign  the  draft,  it  being  imposnble,  in  many  cases^ 
for  counsel  to  sign  the  copy  delivered ;  as  for  instance,  if 
the  counsel  is  absent  on  Circuit  or  at  Sessions,  and  he 
settles  the  pleas,  it  would  be  necessary  to  send  the  fiur  copy 
back  for  his  signature.  The  time  which  the  defendant  has 
to  plead,  is  often  very  short,  and  in  those  instances  it  would 
be  impossible  for  the  defendant  to  comply  wi&  such  a 
practice.  So,  again  in  the  case  of  pleas  in  abatement  It 
seems,  therefore,  to  the  judges  to  be  a  convenient  rule  to  lay 
down,  that  it  is  sufficient  for  the  counsel  to  sign  the  draft, 
but  we  do  not  say  that  the  signature  to  the  pleas  delivered 
will  not  be  sufficient  The  present  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute. 
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FiBTH  V.  HaBBIS. 

{Before  the  Four  Judges.) 

Jm,NOWLES  had  obtained  a  rule,  calling  upon  the  de-  A^hwlamitod 
fendwit  to  shew  cause  why  the  order  of  Mr.  Justice  Ss.'^'a^^ 
Coleridge  should  not  be  rescinded,  and  the  exoneretur  ao^wMiftcr- 

^  ^      ^  wards  obtained 

entered  on  the  bail  piece  struck  off,  or  otherwise  dischaiged  by  tbe  defend- 

11    1  ant's  attorney, 

or  caocelkd  for  entering  an 

In  the  course  of  the  same  term,  this  rule  was  argued  by  S^eilSr^eoB. 
CreesweU  on  behalf  of  the  plaintiff,  and  Cleasby,  on  behalf  ^^e  clerk  to 

tbe  asrent  of 

of  the  defendant,  and  enlarged  to  the  fourth  day  of  the  tbe  plaintiff's 

ensuing  term^  the  Court  ordering,  that  William  Brook  and  bisoo^mtTOt 

Samuel  Charlesworth,  the  bail  for  the  defendant,  should  in  ^^„^^ 

the  mean  time  be  served  with  notice  of  the  rule.     This  was  wm  at  tbat 

time  a  mer- 

done  and  in  the  course  of  the  present  term,  cbant  residing 

abroad;  tbe 
exoneretur  was 

Alexander  and   Cleasby  shewed  cause.      There  is  no  J^J^°^^^ 
ground  for  the  interference  of  the  Court,  the  exoneretur  Court  baving 
has  been  entered  upon  the  bail  piece,  the  bail  are  thereby  ma,  calling  on 
discharged,  and  cannot,  by  subsequent  proceedings,  be  made  ^^gb^'^^ 
liable;  the  affidavits  on  which  this  rule  is  irranted,  shew  y^V  ^  ^ 

°  judge  8  order 

the  plaintiff's  consent  to  all  that  has  been  done,  and  there  sbould  not  be 

.  11  4*  1*  rrxi  ■     rescuideda  and 

IS  no  ground  whatever  for  pretending  a  surprise.     Inis  tbe  exoneretur 


application  is  against  the  bail,  and  third  parties  ought  not  ^^^^  p^ 
to  be  affected,  on  the  mere  ground  that  the  plaintiff's  agent  ^J*™J^  ^^\ 


upiece, 
ick 
.bat . 

has  neglected  to  do  his  duty.  The  Court  has  never  yet  absolute  on 
allowed  third  parties  to  be  so  fixed  by  the  neglect  of  the  ^^^^ 
plaintiff's  agent,  and,  therefore,  independently  of  the  lapse 
of  time,  that  alone  would  be  a  sufficient  reason  for  dis- 
chaiging  this  rule.  If  the  exoneretur  had  been  entered 
properly,  it  may  be  doubted,  whether,  under  any  cir- 
cumstances, the  bail  can  again  become  liable ;  a  fortiori, 
therefore,  where  all  that  is  objected  to  has  arisen  from  the 
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1 840.        negligence  of  the  other  party.     K  the  Court  would  interfere 

^^TT^'^  in  any  case,  the  present  is  not  such  a  one,  for  the  plaintiff 

«•  gave  his  consent  to  the  entering  of  the  exoneretur,  and  has, 

therefore,  no  ground  for  complaining,  but  is  precluded  by  his 

own  act  fix>m  objecting  to  the  validity  of  what  has  been 

done. 

Cresnoell  and  Knowlesy  in  support  of  the  rule.  The 
liability  of  these  bail  ought  to  be  restored.  From  the 
affidavit  of  the  plaintiff,  it  appears  that  the  defendant  is  a 
merchant  at  New  York,  in  the  United  States  of  North 
America,  and  a  resident  there ;  that  in  the  month  of  Sep- 
tember, 1838,  the  said  defendant  being  then  in  England  on 
a  temporary  visit,  but  being  about  to  return  to  America 
very  shortly,  deponent  caused  a  writ  of  capias  to  be  issued 
against  the  said  defendant,  at  the  suit  of  deponent,  mdorsed 
to  hold  the  said  defendant  to  bail  for  &9L  %u  3dL,  and  said 
defendant  was  held  to  bail  for  that  amount;  and  on  the 
10th  of  September  last  defendant  put  in  special  bail  The 
affidavit  of  Charles  Carr,  the  plaintiff's  attorney,  stated^ 
that  he  was  not  informed  till  the  14th  of  February,  1839, 
and  then  only  by  letter  from  his  agent,  dated  the  13th  of 
the  said  month  of  February,  that  an  application  had  been 
made  on  behalf  of  the  defendant,  by  summons,  calling  on 
the  plaintiff  to  shew  cause,  why  an  exoneretur  should  not 
be  entered  on  the  bail  piece,  and  that  an  order  had  been 
made  thereon,  and  an  exoneretur  entered  on  the  bail  pieoe, 
in  pursuance  of  such  order,  and  that  deponent,  immediately 
on  receipt  of  the  letter  from  his  agent,  informing  him  thereof 
instructed  his  said  agent  to  make  an  application  to  a  judge 
to  have  the  said  order  rescinded;  which  application  was 
accordingly  made,  as  deponent  has  been  informed  and 
believes  by  his  said  agent,  and  has  been  under  the  con- 
sideration of  Mr.  Justice  Littledale  since  the  month  of 
February  last ;  deponent  fiuther  saith,  that  this  cause  was 
tried  at  the  last  spring  assizes  for  the  county  of  York,  and 
that  the  plaintiff  recovered  a  verdict  for  the  sum  of  4R  8s^ 
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9^9  and  he  verily  beUeves,  that  until  the  said  order  is  1840. 
rescinded,  and  the  Uabili^  of  the  bail  restored,  the  plaintiff  firth 
will  be  unable  to  obtain  from  defendant  any  portion  of  the       _  9, 

/  ^  UAliRIS. 

amount  so  recovered  as  aforesaid  by  the  said  verdict  There 
was  also  an  affidavit  of  W.  S.  Burton,  managing  clerk  to  the 
plaintiff's  agent,  stating,  that  he  had  been  informed  and 
believed  the  defendant  very  rarely  visited  this  country; 
that  at  the  time  of  his  anest,  he  was  residing  at  the  Rose 
and  Crown  Inn,  Huddersfield,  in  the  county  of  York,  and 
on  the  eve  of  takii^  his  departure  for  America.  Hiat  on 
the  4th  of  February  last,  a  summons  to  enter  an  exoneretur 
on  the  bul  piece,  in  this  cause,  was  taken  out  by  the  de- 
fendant's i^nt,  and  deponent  considering  the  said  ap- 
plication to  be  a  matter  of  course,  gave  a  consent  thereto, 
not  knowing  at  the  time  that  the  defendant  resided  abroad, 
but  beUeving  that  he  was  carrymg  on  business  in  the 
county  of  York,  and  that  deponent  had  not  the  slightest 
intimation,  either  fix>m  the  defendant's  attorney  or  otherwise, 
that  defendant  was  residing  abroad  on  the  occasion  of  his 
giving  consent  to  the  order,  and  that  if  he  had  been  aware 
of  the  real  &cts  of  the  case,  deponent  would  have  opposed 
any  order  being  made  on  the  summons.  That  as  the  ap- 
plicaticm  was  merely  under  the  late  act  of  parliament,  and 
he  c(niaidered  the  defendant  was  therefore  entitied  to  an 
order;  he,  this  deponent,  did  not  inform  either  the  {daintiff 
or  his  attorney  in  the  country,  of  the  said  application,  until 
some  days  after  the  order  had  been  made;  and  that 
immediately  on  his  ascertaining  the  &ct  of  the  defendant's 
Tesidenoe  abroad,  he  took  out  a  summons  to  rescind  the 
said  last  mentioned  order,  which  was  attended  before  Mr. 
Justice  lAttledaie  in  February  last,  but  in  consequence  of 
his  lordship  taking  time  to  consider,  and  the  intervening 
of  the  assizes,  his  lordship  made  no  decision  on  the  said 
nmons,  but  gave  the  plaintiff  leave  to  apply  to  the 
>iirt.  There  was  no  reason  why  any  particular  favour 
luld  be  extended  to  these  bail,  who  would  thus  become 
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1840.        the  means  of  depriving  the   plaintiff  ci  his  debt.    The 
^^T*^-^      '     defendant  contracts  a  debt    with   the    plaintiff^   and  for 
V-  the  non-payment  of  it,  is  arrested,  and  the  only   mode 

he  had  of  obtaining  liberty  was  by  giving  bail,  this  was 
done,  and  the  defendant  afterwards  applied  to  the  cleik 
of  the  agent  of  the  plaintiff's  attorney,  who,  not  being 
aware  of  all  the  circumstances  of  the  case,  gave  a  consent 
to  enter  the  exoneretur  on  the  bail  piece,  supposing  it  to 
be  a  matter  of  course,  but  when  he  found  that  the  de- 
fendant was  abroad,  he  immediately  endeavoured  to  take 
proceedings  to  strike  off  the  exoneretur.  The  bail  could 
never  have  retaken  this  defendant,  being  abroad,  and, 
therefore,  the  bail  are  not  injured,  or  in  a  worse  condition 
than  they  otherwise  would  have  been.  The  exoneretur 
having  been  entered  by  mistake,  the  Court  will  provide 
that  that  mistake  may  be  rectified.  It  is  contended,  that 
there  is  no  power  to  do  so,  as  the  exoneretur  has  been 
duly  entered ;  but  it  is  the  daily  practice  of  the  Courts  to 
set  aside  judgment  after  execution  levied^  and  in  the  present 
case,  there  is  good  cause  for  doing  so ;  as  here,  the  know- 
ledge that  the  defendant  was  residing  abroad  was  in  the 
possession  of  the  defendant's  attorney  alone,  and  had  he 
communicated  that,  as  he  ought,  at  the  time  of  applying  to 
the  plaintiff's  agent,  the  result  of  that  appUcation  would 
have  been  very  different :  on  discovering  his  mistake,  the 
agent  lost  no  time  in  endeavouring  to  regain  his  ftnrmer 
position. 

CoLEBiDOE,  J. — The  regular  course  would  have  been  to 
have  come  before  me. 

Knowles.  Mr.  Justice  Littiedale  was  sitting  at  Chambers 
at  the  time,  and  gave  the  plaintiff  permission  to  apply  to 
the  Courts  it  was  clearly  a  mistake  and  inadvertence  of  the 
clerk  so  to  give  his  consent,  and  in  such  a  case  as  the 
present,  the  <^ourt  will  not  allow  the  plaintiff  to  suflfer, 
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egpedaOy  as  the  bail  will  not  be  in  a  worse  situation  than        1840. 
if  the  mistake  had  not  occurred. 

Cur,  adv.  tmli. 

On  a  subsequent  day  in  the  same  term. 
Lord  Dbnman,  C.  J.,  delivered  the  judgment  of  the 
Court  Cottsidexing  all  the  circumstances  of  this  case, 
aod  that  the  consent  to  enter  the  exoneretur  on  the  bail 
piece  would  not  have  been  given,  if  the  fiicts  had  been  fully 
kiiown  to  the  clerk  of  the  agent  of  the  pLaintiflTs  attorney ; 
and  that  they  ought  to  have  been  made  known  to  him  by 
the  party,  who  was  in  possession  of  them,  at  the  time  of 
obtaining  the  consent,  we  think  the  rule  ought  to  be  made 
absolute,  but  it  must  be  made  abscdute  only  on  payment 
of  costs. 

Rule  absolute,  on  payment  of  costs. 


^^J^^  A.'A^^^  J/'  /^^  -j>^- 


Shrivell  v.  Payne. 

X^EACOCKfbewed  cause  against  a  rule  nio,  obtained  *' August  25Ui, 
by  Hunifireffy  for  setting  aside  the  verdict  found  in  this  case  morandum,' 
in  &vour  of  the  plaintiff  and  obtaining  a  new  trial     The  ^p^^^^ 
cause  was  tried  before  the  under-sheriff  of  Sussex.     At  the  ^  ^-  ^one 

month,  of  my 

trial  a  memorandum  iu  these  terms  was  produced  in  evi-  mother  and 

deuce:     '^  August  25,  1837.     Memorandum,  that  !»  Ben-  t^ig  ^te,  to  be 

jamin  Payne,  had  5L  5s.  for  one  month,  of  my  mother  and  J^^^^|?^^ 

Shrivell,  from  this  date,  to  be  paid  by  me  to  her.     Benja-  P*yne,"  i«  a 

...  promiaaofy 

nun  Payne."    An  objection  was  taken  to  this  instrument,  note,  and  re. 

that  it  required  a  stamp  as  a  promissory  note.     The  under-  ^^^^  »»tamp. 

dieriff  ovemded  this  objection,  and  a  verdict  was  found  in 

our  of  the  plaintiff  fisr  SL  Ss.     The  present  rule  was  ob- 

aed  on  the  ground  of  misdirection.     Peacock  contended, 

at  a  stamp  could  not  be  considered  as  necessary  on  this 

citing  as  a  promissory  note,  for,  the  only  effect  of  the 
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1840. 


SUBIVELL 
9. 

Payne. 


writing  was  to  acknowledge  the  receipt  of  certain  money 
fix>m  the  mother. 

Humfrey^  in  support  of  the  rule^  cited  Oreen  v.  Daoies{a\ 
where  it  was  held  that  an  instrument  in  the  following  forrny 
^*  Received  of  A.  B.  lOOiL,  which  I  promise  to  pay  on  de- 
mand,  ¥rith  lawful  interest,"  was  a  promissory  note.  In 
EUu  and  Wife  v.  McLSon  (i),  an  instrument  in  this  form, 
'^  John  Mason,  14th  February,  1836.  Borrowed  of  Mary 
Ann  Mason,  his  sister,  the  sum  of  14/.  in  cash,  as  per  loan, 
in  promise  of  payment,  of  which  I  am  truly  thankful  for, 
and  shall  never  be  forgotten  by  me,  John  Mason,  your 
affectionate  brother,  14/.,"  is  a  promissory  note  requiring  a 
stamp. 


CoLEBnwE,  J. — I  think  the  authorities  cited  sufficiently 
decide  that  a  stamp  ought  to  have  been  imposed  on  this 
instrument 

Rule  absolute. 


(a)  4  B.  &  C.  235. 


(6)  Ante,  vol.  7»  p.  59S. 


If  a  tender  is 
made  by  a 
cheque  con- 
tained in  a 
letter  re* 
quetting  a  re- 
cdpt  in  retunif 
and  the  plain- 
tiff sends  back 
the  cheque* 
and  without 
ejecting  to 
the  nature  of 
the  tender,  de- 
mands a  larger 
sum,  it  is  a 
good  tender. 


Jones  v.  Arthub. 

E^  L.  RICHARDS  shewed  cause  against  a  rule  nisi, 
obtained  by  Martirh  for  a  new  trial,  in  a  cause  tried  before 
the  sheriff  on  a  writ  of  trial  The  defendant  had  pleaded  a 
tender,  and  on  it,  issue  was  joined.  A  verdict  was  found 
for  the  plaintiff.  The  evidence  given  of  the  tender  was 
a  letter  written  by  the  defendant  to  plaintiff,  containing  a 
cheque  for  the  sum  of  5L ;  the  letter  stating  that  that  sum 
was  the  right  amount,  and  requiring  a  receipt  to  be  sent 
in  return.  The  plaintiff  returned  the  cheque  in  a  letter, 
in  which  he  stated,  that  he  would  not  receive  that 
amount,  and  requested  to  have  a  cheque  for  6L  7«.  6d» 
No  objection  was  stated  in  the  letter  to  the  tender,  on  the 
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ground  of  its  being  by  a  cheque.  At  the  trial  it  was  proved  1840. 
that  a  sum  of  5/.  only  was  due.  The  present  rule  was  ob- 
tabedy  on  the  ground  that  the  tender  was  not  good,  it  being 
bj  a  cheqiie.  E-  L.  Richards  contended,  that  as  the  cheque 
was  sent  by  a  letter,  no  opportunity  was  afforded  by  the  de- 
fendant to  object  to  the  mode  in  which  the  tender  was  made, 
and  consequently  the  answer  by  the  plaintiff  did  not  amount 
to  an  adoption  of  the  cheque.  The  demand  of  the  receipt 
most  be  considered  as  a  condition  attached  to  the  tender, 
which  latiated  it 

Martin  submitted,  that  as  no  objection  had  been  taken 
to  the  tender,  on  account  of  its  being  by  cheque,  it  must 
be  considered  as  a  good  tender,  it  having,  in  &ct,  been 
adopted  by  the  plaintiff  himsel£  He  cited  Wilby  v.  War- 
ren (a). 

CoLEBiDGE,  J. — Here,  there  was  a  cheque  sent,  and  it  is 
uiged  that  the  plaintiff  did  not  object  to  the  money  being 
tendered  in  the  form  of  a  cheque,  but  merely  to  the  amount 
of  it  That  is  the  same  as  if  the  tender  had  been  made  in 
person.  The  plaintiff  has  waived  every  objection  to  the 
nature  of  the  tender.  Then  I  agree,  that  if  it  was  subject 
to  a  condition,  it  would  be  a  bad  tender.  But  the  defend- 
ant put  the  cheque  entirely  out  of  his  power,  by  sending 
it  in  a  letter,  and  he  merely  requests  the  plaintiff  to  send 
him  a  receipt,  which  was  not  a  condition.  I  think,  there- 
f(»e,  it  was  a  good  tender,  and  the  rule  must  be  made 
absolute. 

Rule  absolute. 
(a)  Tidd's  Prac.  187,  Ed.  9 ;  Rose.  Ev.  349>  Ed.  5. 
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Doe  d.  Street  «.  Rob. 

Where  a  mis-  M^UCAS  moved  for  leave  to  amend  a  mistake  in  a  de- 
jj^  in  the  '^  claration  in  ejectment,  the  lessor  of  the  plaintiff  being  named 
chratun  name   in  the  declaration  « John"  instead  of  "  James.**    No  party 

ofthelenorof  ^      ^ 

the  plaintiff,      had  at  present  appeared.     No  injury  could,  therefore,  result 

and  no  one  has   ^,  i_«i  i  •'•' 

appeared,  the    vKJim  makmg  the  amendment  proposed. 

Court  will  not 
allow  the  de- 

«^*>^^  b  ^  Williams,  J.— Perhaps  the  tenant  has  not  appeared,  on 
altering  the  the  ground  of  this  very  mistake.  I  am  afraid  a  fresh  eject- 
ment must  be  brought 

Rule  refused. 


Doe  d.  MuDD  r.  Roe. 

Where  an  J%.ELL  Y  shewed  cause  against  a  rule  nisi,  obtained  by 

actiOT^  eject.  ^^  Andrews,  calling  on  the  lessor  of  the  plaintiff,  to  shew 

brought  to  re-  cause  why  the  proceedimrs  in  the  present  action  should  not 

cover  certain  •'  /^  ^  * 

property,  in  be  Stayed,  until  the  costs  of  a  former  trial  of  ejectment, 

which  tnede-  .jt  ••/.  i^i*t-i 

fendant  sue-  Were  paid.   It  appeared,  from  the  affidavits,  that  m  me  year 

^St  ^\  rtay  ^^^^  ^^  1830,  an  old  gendeman,  named  Mudd,  was  pos- 

the  proceeding  gessed  of  considerable    landed  estates    in   the  county  of 

in  asecondac*  o   «»  «  •  • 

tion,hn>aghtb7  Suffolk,  and  which,  at  his  death  in  the  latter  year,  he  left, 

the  leMor  of  ^7  ^^^  ^'^  ^  ^  person  named  Suckermore.     At  the  time 

Mminlrtt^de-  ^^  ^^^  death,  a  person  named  Charles  Mudd  was  heir-at- 

viieeofthe  law.     Suckermore  obtained  possession  of  a  portion  of  the 

defendant  on 

the  lame  title,  property  mentioned  in  the  wiU,  and  was  prepared  to  resist 

dT  the  former  <^7  proceedings  on  the  part  of  the  heir^t-law  to  obtain 

•*^"^JJP^-  possession  of  that  property.     A  bill  was  filed  before  the 

having  been  Master  of  the  RoUs,  to  restrain  the  defendant  from  setting 

made  for  the  ,.  *  •  *.     •     ^ 

dflviMeofthe  up  any  Outstanding   terms.     An  action  ot  ejectment  was 

^"^JUJ^"  afterwards  brought  by  Charles  Mudd  against  Suckermore, 

action  to  be  ad- 
mitted to  defend,  he  is  in  a  ntuation  to  make  the  application. 

The  affidaTit  should,  under  such  circumstances,  be  entitled  in  the  cause,  with  the  casual 
ejector  as  the  defendant 
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to  recover  pofisesaioii  of  the  property  held  by  the  latter. 
The  cause  was  tried  in  the  year  1834,  and  by  the  verdict 
of  the  juiy  on  that  occasion^  the  validi^  of  the  will  was 
estabUahed,  A  new  trial  was  applied  for  in  the  Court  of 
Equity,  but  which  was  refused.  An  application  was  after- 
wards made,  on  the  ground  that  certain  new  evidence  had 
been  discovered.  The  Court  directed  the  bill  to  be  retained 
for  twelve  months  longer,  and  leave  was  granted  to  bring  a 
second  action  of  ejectment,  on  condition  of  paying  the 
costs  of  the  first  unsuccessfol  one.  Those  costs  were  paid, 
and  a  second  ejectment  brought  The  cause  came  on  for 
trial  at  the  Suffolk  assizes  in  the  year  1835.  It  lasted  two 
or  three  days,  and  the  will  was  again  established,  by  a 
yerdict  found  in  favour  of  the  defendant  An  application 
was  then  made  to  the  Court  of  King's  Bench,  the  action 
having  been  brought  in  that  Court,  for  a  new  trial,  on  the 
ground  of  the  improper  rejection  of  evidence.  The  Court 
being  divided  in  opinion  on  that  point,  the  consequence 
was,  that  the  verdict  remained  undisturbed  (a).  This  being 
the  state  of  things,  the  heir-at-law  died,  and  then  Suckermore, 
the  devisee,  died.  Proceedings  ceased  between  the  parties, 
and  it  did  not  appear  that  judgment  was  ever  ^entered  up 
m  the  original  action.  The  suit  in  equity  also  abated,  by 
the  death  of  one  of  the  parties.  The  present  lessor  of  the 
plaintiff  claimed'  the  property  as  devisee  to  the  lessor  of  the 
plaintiff  in  the  two  previous  acdons,  and  was  also  his  exe- 
cutrix. Mrs.  Suckermore,  who  was  devisee  of  Suckermore, 
the  defendant  in  the  former  action,  set  up  title  to  this 
property,  and  claimed  to  defend  as  devisee.  The  property 
was  copyhold,  and  part  of  the  estate  for  which  the  previous 
action  was  brought  At  present  the  only  defendant  on  the 
record  was  Richard  Roe.  On  this  state  of  facts,  the  ap- 
plication was  made  to  stay  the  proceedings  in  this  action, 
il  the  costs  of  the  last  were  paid.  A  conclusive  answer 
jht  be  given  to  it,  which  was,  that  in  the  present  stage 

0  See  Doe  d.  Muddr.  Suckermore,  2  N.  &  P.  l6;  S.  C.  5  Ad.  8e 
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Doed. 

MUOD 
V. 

Roe. 


1 840.  of  the  proceedings  it  was  premature.  No  proper  person  was 
before  the  Court  to  support  the  application.  If  it  was  con- 
tended,  that  by  reason  of  the  order  having  been  made  for 
the  defendant  entering  into  the  consent  rule,  Suckermore 
must  be  considered  as  the  defendant  in  the  cause ;  then  this 
rule  and  the  affidavits  in  support  of  it,  were  im{HX>perly  en- 
titled^ as  no  such  cause  was  in  existence.  If  Mrs.  Sw^er- 
more  was  not  to  be  considered  as  the  defendant,  then  she 
could  not  interfere,  and  call  upon  the  lessor  of  the  plaintiff  to 
do  anything.  It  was  wholly  without  precedent  to  compel  a 
party  to  pay  the  costs  of  a  prior  action  of  ejectment  directed 
by  a  Court  of  Equity  to  be  brought  The  application 
should  be  made  to  the  Court  of  Equity,  and  hot  to  this 
Court  A  further  objection  to  the  application  v^as,  that  the 
equity  suit  had  now  abated.  If  it  was  sought  to  bring  those 
proceedings  before  this  Court,  they  ought  to  be  revlTcd. 
jThere  was  no  final  judgment  signed  in  the  prior  acticm ; 
jit  was  not  known  what  that  judgment  would  be,  or  whether 
;  jit  might  not  be  arrested  when  it  was  rigned.  The  present 
case  did  not  range  itself  within  the  principle  of  that  class 
of  cases  in  which  such  applications  had  been  successfoL 
It  was  an  action  brought  to  recover  a  certain  copyhold, 
forming  a  small  portion  of  the  property  sought  to  be  re- 
covered in  the  former  action.  This  ejectment  was  not 
brought  to  try  the  same  action  again.  Wherever  an  ap- 
plication similar  to  the  present,  had  been  entertained,  it  had 
been  wher^  there  was  an  identity  of  property,  and  the 
question  to  Ibe  raised  in  the  cause  as  to  it,  was  the  same. 
The  question  to  be  tried  here,  was,  whether  the  copyhold 
in  question  was  embraced  by  the  will  ?  Again,  the  Court 
had  only  interfered  where  there  was  an  identity  of  par^. 
As,  therefore,  the  present  action  was  neither  brought  nor 
defended  by  the  same  party,  and  the  question  to  be  raised 
was  not  the  same,  the  present  rule  ought  to  be  dischaiged. 


Bigffi  Andrewiy  and  Byles  supported  the  rule.      The 
authorities   to  be  found  in   the   books  shewed  that  the 
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defi»idant  was  entitled  to  have  the  present  rule  made  1840. 
absolute  ibr  staying  the  proceedings  of  the  lessor  of  the  i>^d. 
plaintiffy  until  the  costs  of  the  former  ejectment  were  paid.  Mitdd 
An  order  had  been  made  for  permitting  Mrs.  Suckermore  kSe. 
to  enter  into  the  consent  rule  in  this  action.  That  was 
enou^  to  entitle  her  to  make  the  present  application. 
It  had  been  said  that  the  application  was  premature,  be- 
cause Mr&  Suckermore  had  not  entered  into  the  consent 
rule.  But  the  cases  of  Doe  d  CottereU  v.  Moe  (a),  Doe  d. 
Ph^ard  v.  Moe  (b),  Doe  d.  Feldan  v.  Moe  (c),  Thrtatout  d. 
WiUiams  v.  HoldfaMt{d)^  Doe  Lessee  of  Lawson  and  others 
V.  Law{e}9  Fairclaim  v.  ThrusUmt  (f),  shewed  that  similar 
applications  to  the  present  were  properly  made  before  the 
party  had  entered  into  the  consent  rule,  and  the  affidavits 
were  entitled  with  the  casual  ejector  as  defendant  It 
,  was  true,  that  the  objection  was  not  taken  in  those  cases> 
and,  theiefote,  it  was  only  by  inference  that  they  were 
audumsed  to  shew  the  application  not  to  be  made  too  soon. 
But  the  fiict  of  the  objection  not  being  taken,  was  strong 
evidence  that  the  proper  time  had  been  selected,  and  the 
affidayits  propeily  entided.  Then  as  to  the  objection,  that 
the  parties  were  not  the  same  in  the  present  action  as  in  the 
last  The  origin  of  the  practice,  in  accordance  with  which,  the 
present  application  was  made,  appeared  from  the  judgment 
of  Lord  Mansfieid,  in  the  case  of  Doe  d.  Lawson  v.  Law, 
His  lordship's  words  were,  ^^  the  Court  has  arrived  by  de- 
grees at  the  practice  on  which  the  present  rule  is  founded. 
It  was  adopted  in  order  to  prevent  the  hardships  of  frequent 
ejectments  brou^t  on  the  same  title,  and  was  the  more 
reasonable,  as  in  real  actions,  all  representatives  of  the 
loong  party  were  for  ever  concluded  from  setting  up  the 
same  title,  and  the  Court  are  bound  to  extend  it  as  cases 
arise  Ming  within  the  same  principle.     It  is  admitted  here 


(a)  ]  Chit  195.  (d)  6  T.  R.  223. 

{b)  4  East,  586.  (e)  4  Dou^.  250. 

(c)  8  T.  R.  645.  (f)  3  Doug.  405 
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1840. 
Doed. 

MUDD 

p. 
Roe. 


that  the  present  claimants  derive  little  through  the  fonner. 
In  other  words,  this  action  is  brought  on  the  same  title.* 
The  rule  was  there  made  absolute.      The  lessors  of  die 
plaintiff  in  that  case  were  different  parties  fixxn  those  in 
the  first  action.     Charles  Mudd  was  the  heir-at-law  in  the 
original  action.     The  present  lessor  of  the  plaintiff  was  his 
devisee,  consequently  bound  by  his  acts,  estopped  by  his 
estoppels.     The  case  of  Doe  d.  Feldfm  v.  Roe  was  precisely 
similar  to  the  present  in  all  its  points.    There,  proceedings 
in  ejectment  were  stayed  till  the  costs  of  the  fonner  eject- 
ment, brought  by  the  &ther  of  the  lessor  of  the  plaintiff 
against  the  defendant's  &ther  on  the  same  title,  were  paid 
In  Fairclaim  v.  Thrustouty  the  Court  was  willing  to  stay 
proceedings  in  the  second  ejectment,  until  the  costs  of  a 
former  ejectment  were   paid,   thoogh  the  demises  were 
different,  it  not  appearing  that  the  title  was  different,  and. 
gave  time  to  the  lessor  of  the  plaintiff  to  produce  an  affidavit, 
that  there  was  such  a  difference.     Then  as  to  the  objection, 
that  no  final  judgment  had  been  signed  in  the  last  action. 
It  did  not  appear  whether  it  had  been  signed  or  not,  but  it 
was  sworn,  that  the  costs  of  the  last  action  had  not  been 
paid.     It  was  for  the  other  side,  who  swore  last,  to  shew 
that  no  judgment  had  been  signed ;  as  it  was  shewn,  on  the 
part  of  the  applicant,  that  something  like* a  foundation 
existed  for  the  suggestion  that  judgment  had  been  agned. 
In  none  of  the  books  of  practice,  was  it  laid  down  that 
judgment  must  be  signed  before  such  an  application  as  the 
present  could  be  made.     Again,  with  respect  to  the  point, 
that  the  proper  jurisdiction  for  this  application  was  the 
Court  of  Equity.     This  was  not  an  issue  directed  by  the 
Court  of  Equity,  but  a  mere  opportunity  was  given  by  that 
Court  for  the  lessor  of  the  plaintiff  to  bring  tiiis  action,  and, 
therefore,  no  reason  existed  for  applying  to  that  Court     No 
proceedings  were  at  present  pending  before  it     For  these 
reasons,  it  was  submitted,  that  the  present  rule  most  be 
made  absolute. 

Cur.  ado.  wdL 
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WniTiiAMB,  J. — The  question  in  this  case  was,  as  to  staying  1 840. 
piDceedings  in  an  action  of  ejectment  until  the  costs  of  a  ^^"^^^^IT^ 
previous  action  were  paid.  An  ejectment  was  brought  by  Mudd 
Charies  Madd^  the  heir-at-law^  to  try  the  validity  of  the  Bo'e. 
wiU  which  had  been  made  by  the  ancestor^  with  respect  to 
the  pioperty  in  question.  The  will,  on  that  occasion,  was 
aet  vp,  and  ccmfiimed  by  the  verdict  of  a  jury.  After  that, 
another  ejectment  was  brought,  which  was  tried  in  the  year 
1835.  That  action  was  defended  by  a  person  named  Suck- 
ermcxre,  but  not  the  piresent  defendant,  and  a  verdict  was 
found  in  his  fiiYonr.  The  verdict  so  found  was  confirmed 
by  the  Court  of  Queen's  Bench  on  a  question  of  evidence. 
Iliat  action  was  brought  by  Charles  Mudd,  but  both  parties 
have  died  since  that  time.  In  the  present  action,  the  lessor 
of  the  plaintiif  is  the  devisee  of  the  lessor  of  the  plaintifi^  in 
that  action,  and  the  present  defendant  is  the  devisee  of  tlie 
defendant  in  that  action.  The  question  is,  whether  the 
costs  of  the  last  action  should  be  paid  before  the  present  is 
allowed  to  proceed?  The  change  of  parties  has  been 
frequently  under  the  consideration  of  the  Court,  in  de- 
ciding on  applications  of  this  kind,  and  the  principle  on 
which  the  decisions  of  the  Court  have  proceeded,  has  de- 
pended on  the  question,  whether  the  title  was  the  same,  li 
and  not  whether  the  partieTwere  the  same.  Of  the  nu- 
merous cases'which  were  cited,  it  is  not  necessary  to  go 
through  more  than  some  few,  in  order  to  ascertain  that  this 
is  the  true  principle  on  which  the  Courts  proceeded.  The 
cases  of  Keene  d.  Angel  v.  Jngel  [a\  Thrttstout  d.  JVil- 
Uama  v.  Holdfast,  Doe  d.  Feldon  v.  JRoey  Doe  d.  JRees 
V.  Th&nas  (b),  sufficiently  establish  this  rule.  If  the  same 
title  is  in  issue,  the  parties  cannot  fi-ee  themselves  from  the 
ordinary  rule,  merely  because  they  are  different  nominatim. 
It  seems  to  me  to  be  quite  clear,  that  this  copyhold,  being 

ortion  of  the  land  alleged  to  be  conveyed  by  the  will, 
tide  is  now  to  be  brought  into  question,  between  exactly 

(«)  6  T.  R.  740.  ib)  4  Ad.  &  El.  348. 
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Doe  d.  Th®y>  therefore,  fall  within  the  general  and  established  rule. 
Mhdd  As  to  the  objection  with  respect  to  the  entitling  the  affi- 
RoE.  davits,  that  will  depend  on  the  question  whether  the  party 
has  been  made  defendant  suflSciently  to  authorize  such  an 
application  as  the  present,  in  this  stage  of  the  proceedings 
If  he  is  not  so,  then  it  is  said  that  the  application  is  pre- 
mature, as  the  parties  are  now  merely  nominal,  the  order 
only  for  the  consent  rule  having  been  obtained,  and  more- 
over, that  the  affidavits  are  wrongfully  entitled.  That  ap- 
pears to  have  made  no  difference  however  in  the  cases  cited. 
The  application  was  made  successfiilly  in  the  same  stage  of 
the  proceedings  in  several  of  the  cases  cited,  and  the  affi- 
davits entitled  in  a  similar  manner.  Then,  it  is  said,  that 
this  application  should  have  been  mtOde  to  a  Court  of  Equity. 
This  action  was  not  an  issue  directed  by  a  Court  of 
Equity.  Where  an  issue  is  directed  by  a  Court  of  Equity, 
the  action  is  only  a  feature  in  the  cade,  and  is  afterwards 
brought  before  that  Court,  when  the  fuial  proceedings  in 
the  cause  are  taken  there.  The  bill,  however,  here  was 
merely  retained.  Where,  however,  no  issue  has  been  di- 
rected by  that  Court,  and  there  is  no  proceeding  penditig; 
with  respect  to  it,  no  application  can  be  made  to  that 
tribunal  A  particular  portion  of  the  estate  in  question, 
depending  on  the  same  tide  as  was  in  dispute  at  the  last 
trial,  is  made  the  subject  of  litigation  in  the  present  action, 
and,  therefore,  I  am  of  opinion,  that  although  the  parties 
are  nominally  different,  the  tide  being  the  same,  the  present 
rule  ought  to  be  made  absolute. 

Rule  absolute. 
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The  QuBEM  fh  WiLLiiUi  Evans  and  John  Wheelton^ 

Sheriff  of  Middlesex. 

(Before  the  Four  Judges,) 

MX.  V.  RICHARDS  obtained  a  writ  of  habeas  corpus.  To  a  writ  of 
directed  to  Sir  W.  Gossett,  Knight,  Serjeant-at-arms  of  the  directed  to  the 
House  of  Commons,  commanding  him  to  bring  into  Court  JJ^g*^^ 
the  bodies  of  William  Evans,  Esquire,  and  John  Wheelton,  S^*"*®  ^  ^<*™- 

■CI       .  .  ->        ^        '  ^  '  mons,  oom- 

Esquire,  sheriff  of  Middlesex,  that  the  cause  of  their  im-  mancting  him 
prisonment  might  be  inquired  into.  The  affidavits  of  the  the  boleB^of 
sheriff,  on  which  this  writ  had  been  obtained,  stated  the  ^^  j'  ^'^ 
proceedings  in  the  cause  of  Stockdale  v.  Haneardy  and  Es^.,  thefol- 

,  ,  ,  lowme  wamnt 

certain  resolutions  of  the  House  of  Commons  in  respect  of  was  returned, 
those  proceedings ;  and  that  they,  the  said  W.  Evans  and  House^nCom- 
J.  Wheelton,  were  therefore  taken  into  the  custody  of  Sir  ?°°*  ^^\^  ?" 

^         ^        day  resolved 

W.  Gossett,  knight,  the  Seijeant-at-arms,  for  not  paying  that  W.  E. 
over,  as  they  beUeved,  the  said  money,  in  obedience  to  the  w.  Esa.,  she- 
said  order;  that   they  were  informed,  but  of  their  own  J^^^hi!^^^*' 
knowledire  they  did  not  know,  that  some  warrant  or  other  ^>««"  g^^^y  ^\ 

■.  ^  .      a  contempt  and 

document,  had  been  made  out  by  the  Speaker  of  the  said  breach  of  the 
House  of  Commons,  or  some  other  person,  under  which  thU*HoiMe?be 
the  said  Serjeant-at-arms  detained  the  said  deponents  in  ^hecu!^ ^f 
custody,  but  that  they  had  not,  nor  had  either  of  them,  the  seijeant- 

at^armS)  at- 

read  the  same,  or  any  copy  thereof,  or  heard  the  same,  or  tending  this 
any  part,    read  by  any  person  whatsoever,  but  a  paper  ar^^ereforo^ 
writing,  purporting  to  be  a  warrant,  was  shewn  to  them,  ^  j^aif®  you 
the  deponents :  that  they  were  not  detained  in  the  custody  custody  the 

bodies  of  the 

of  the  Serjeant-at-arms,  for  or  by  reason  of  any  cause,  said  W.  E. 
other  than  for  the  matters  aforesaid ;  that  throughout  the  J^J  Jhem  safe- 
whole  of  the  said  proceedings  in  that  cause,  they  had  acted  jy  tp  keep 

pleasure  of 
*!"•  House,  for  which  this  shall  be  your  sufficient  warrant.  C.  S.  Lefevre,  Speaker."  Hdd^ 
X  the  Speaker's  warrant,  statme  the  adjudication  of  the  contempt  generally,  without  setting 
the  particular  (kcts  from  which  Uie  contempt  arose,  the  Coxxri  had  no  power  to  discharge  the 
iff  nrom  custody,  oihtnaiHt  where  the  facts  constituting  the  supposed  contempt  are  set  out 
le  warrant,  or  upon  the  return.  Held,  secondly,  that  the  adjudication  of  the  contempt  was 
nently  stated  though  by  way  of  recital.  Thirdly,  that  it  sufficiently  appeared  that  the  con- 
it  was  committed  against  the  House  of  Commons,  and  that  the  Speaker  had  authority  to 
» his  warrant 

o  o  2 
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bon&  fide,  and  to  the  best  of  their  judgment,  as  the  offloen 
of  the  Court,  in  the  execution  of  the  process  of  the  Court: 
that  they  had  been  committed  to  the  custody  of  the  Ser- 
jeant-at-arms, as  they  verily  believed,  by  reas<m  only  of 
what  they  had  so  done  in  discharge  of  their  duty  as  offices 
of  the  Court,  and  in  obedience  to  her  Majes^s  writs,  and 
to  the  rules  and  orders  of  the  Court,  and  that  they  had 
been  and  were  so  imprisoned,  and  continued  and  kept  in 
prison  in  order  (amongst  other  things),  that  they  might 
thereby  be  induced,  or  compelled  to  pay  back  the  said 
money  to  the  said  defendants  in  the  said  cause,  instead  of 
pajring  it  over  to  the  plaintiff  in  the  said  cause,  according 
to  the  writs,  rules,  and  orders  aforesaid:  that  they  had 
throughout  the  whole  of  the  said  proceedings  been  earnestly 
desirous,  and  still  were  so,  to  do  their  duty  in  their  said 
office,  fidthfidly  to  her  Majesty,  and  to  the  Court ;  and  that 
they  were  hindered  and  obstructed,  and  put  in  peril  and 
danger  in  so  doing,  in  consequence  of  the  said  order  to 
refimd  the  said  money  to  the  defendants,  and  by  reason  of 
theu:  being  imprisoned  and  detained  as  aforesaid,  and  that 
they  would  not,  according  to  their  belief  have  been  com- 
mitted to  custody  at  all,  if  they  had  complied  with  the  said 
order  to  refimd  the  said  amount  to  the  said  defendant 
To  this,  the  Serjeant-at-arms,  in  pursuance  of  the  exigency 
of  this  writ,  made  his  return,  on  Monday,  Januaxy  27tfa, 
in  the  following  form : 


^^I,  the  sud  Sir  William  Grossett,  knight,  Seijeant-at- 
arms  of  the  House  of  Commons,  in  the  writ  hereunto 
annexed  named,  do  hereby  certify  and  return,  in  obedience 
to  the  said  writ,  that  before  the  coming  of  the  said  writ  to 
me,  to  wit,  on  the  2l8t  January,  1840, 1  did  take  into  my 
custody,  and  have  therewith  always  detained  in  custody, 
and  still  do  detain  in  my  custody,  the  said  William  Evans, 
Esq.,  and  John  Wheelton,  Esq.,  in  the  said  writ  named, 
under  and  by  virtue  of  a  certain  warrant,  under  the  hand 
of  the  Right  Honourable  Charles  Shaw  Lefevre,  Speakei 
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to  the  Bbuse  of   Commons,  which    said   warrant    is  as 
fidlows: — 

'*  Martis  21^  die  Januarii.  Whereas  the  House  of  Com- 
moDSy  have  this  day  resolved,  that  William  Evans,  Esq., 
and  John  Wheelton,  Esq.,  sheriff  of  Middlesex,  having 
been  guilty  of  a  contempt  and  breach  of  the  privilege  of  this 
Hodse,  be  committed  to  the  custody  of  the  Seijeant-at- 
anns  attending  this  House,  these  are  therefore  to  require 
you  to  take  into  your  custody  the  bodies  of  the  said  William 
Evans,  Esq.,  and  John  Wheelton,  Esq.,  and  them  safely  to 
keep  during  the  pleasure  of  this  House,  for  which  this  shall 
be  your  sufficient  warrant.  Given  under  my  hand,  the 
21st  January,  1840. 

(Signed)    ''  Charles  Shaw  Lefevre, 

To  the  Sefjeant-^t-armsy  Speaker. 

aUending  ike  House  of  Commons. 

*^  And  I  do  further  certify  and  return,  in  obedience  to  the 
said  writ,  that  the  above  is  the  cause  of  my  taking  and  de- 
taining in  my  custody,  as  in  the  said  writ  mentioned,  the 
said  William  Evans,  Esq.,  and  John  Wheelton,  Esq. ;  the 
bodies  of  which  said  William  Evans,  Esq.,  and  John 
Wheelton,  Esq.,  I  have  here  ready,  as  in  and  by  the  said 
writ  I  am  commanded." 

The  ^t  having  been  ffled, 

R,  V.  Richards^  W.  H.  Watsouy  and  Kennedy  took  ex- 
ceptions to  the  sufficiency  of  this  return,  contending,  first, 
that  as  this  is  not  a  criminal  proceeding,  the  Court  has  the 
power  of  inquiring  into  the  facts  of  the  case,  and  of  allowing 
affidavits  on  the  part  of  the  sheriff,  to  be  produced  for  that 
purpose.     Section  3  of  56  Geo.  3,  c.  100,  enacts,  ^^  that 

dl  cases  provided  for  by  this  act,  although  the  return  to 
writ  of  habeas  corpus  shall  be  good  and  sufficient  in 

,  it  shall  be  lawful  for  the  justice  or  baron,  before  whom 

H  writ  shall  be  returnable,  to  proceed  to  examine  into 
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the  truth  of  the  facts  set  forth  in  such  return,  by  affidavit 
or  by  affirmation,  and  if  it  shall  appear  doubtful  whether  the 
material  facts  be  true,  to  let  the  prisoner  to  bail  on  recogni- 
zances."    And  by  sect.  4,  a  person  may  avail  himself  of  this 
proceeding,  though  the  writ  may  be  awanled  by  the  Court 
itsel£     This,  therefore,  is  a  case  within  the  provisions  of  that 
enactment     In    the  case  of  Huntley  v.  Luscambe  (a),  a 
chai^  of  smu^ling  was  not  held  sufficient  to  exclude  a 
party  from  applying  for  the  interference  of  the  Court     The 
sheriff,  in  this  case,  has  done,  from  compulsion,  all  that  has 
led  the  House  of  Commons  to  vindicate  itself  from  the 
supposed  contempt,  and  there  is  nothing  at  all  criminal  in 
sheriflb'  refusal  to  repay  the  money  to  the  defendant,  when  by 
doing  so,  he  would  set  at  defiance  the  process  of  this  Court, 
and  be  liable  to  an  attachment  from  it  for  a  contempt     In 
Hobhotises  case  (6),  the  56  Geo.  3,  was  not  brought  under  the 
consideration  of  the  Court,  and  this  will  account  for  the 
observation  of  Lord  Tenterden,   that    they    **  could  not 
inquire  into  the  form  of  the  commitment,  even  supposing 
it  open  to  objection  on  the  ground  of  informality ;"  but  the 
present  case  is  an  exception  to  the  general  rule,  that  a 
return  cannot  be  controverted  on  affidavits.   Wilmofs  Cases 
and  Opinions  (c),    Gardener's  case  (d),  and    StvaUow  v. 
The  City  of  London  {e).     And  then,  as  no  affidavits  are 
produced  on  the  part  of  the  Seijeant-at-arms,  but  the  fects 
stated  by  the  sheriff  are  true,  and  wholly  uncontradicted, 
it  is  competent  for  him  to  shew  that  the  alleged  contempt 
consists  in  the  refusal,  on  his  part,  to  pay  over  the  money, 
which  is  not  sufficient  to  give  to  the  House  of  Commons  a 
right  of  imprisoning    the    person   of  the    sheriff.     But, 
secondly,  this  vrarrant  is  defective,  in  not  setting  out  the 
fects  constituting  the  contempt     The  cause  of  the   im- 
prisonment should  be  stated  to  the  Court  upon  the  return 
to  a  habeas  corpus,  vrith  the  same  clearness  and  precision  at 


(a)  2  Bob.  &  Pul.  530. 
{b)  3  B.  &  Aid.  420. 
(c)  P.  109. 


(d)  Cro.  Elis.  821 
(«)  1  Sid.  287. 
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tbej  i^peared  to  the  Court  by  whose  authority  the  committal 
took  place.     That  is  the  general  principle  of  the  law,  Bac. 
Jbr.  ""Habeat  Corptu;'  (B)  10,  134;  Anonymous  {a\  Rudr 
yard's  case  (6),  BushelFs  case(c).     If  a  general  warrant  is  to 
be  held  sufficient,  the  House  may  resolve  anything  it  pleases 
into  a  breach  of  privilege,  and  take  an  offender  into  custody 
without  setting  out  any  grounds  upon  which  the  right  of 
doing  so  can  be  maintained.     The  usual  course  as  to  com- 
mitments by  the  House  of  Commons,  has  been  to  shew  the 
jurisdiction  of  the  House,  by  stating  the  cause  of  the  commit- 
ment    Lord  Shaftsbury's  case  {d)y  a  case  that  happened  in 
very  bad  times,  g^^ve  rise  to  a  different  mode  of  proceeding, 
and  upon  that  case  mainly  depend  all  the  dicta  that  can  be 
cited  to  shew  the  sufficiency  of  a  general  return.     By  that 
case,  the  opinions  of  succeeding  judges  appear  to  have  been 
too  much  influenced.     The  Reports  supply  but  one  (e)  case 
since  the  Revolution,  where,  on  a  commitment  for  a  con- 
tempt by  the  House  of  Commons,  the  nature  of  the  con- 
tempt was  not  stated  on  the  face  of  the  warrant,  and  there, 
though  the  observations  of  Gould,  J.,  and  Denison,  J.,  are 
very  strong,  Mr  Justice  Foster  inclines  more  to  the  distinc- 
tion taken  by  Lord  HoU,  in  his  judgment  in  the  case  of 
The  Queen  v.  Paty  (/),  and  to  have  rested  his  decision  on 
its  being  a  contempt  in  the  &ce  of  the  House.     The  fiicts 
constituting  the  contempt  were  set  out  in  the  case  of  Brass 
Crosby  (g),  Burdett  v.  Abbott  (A),  and  Hobhause's  case  (i). 
And  in  I'he  King  v.  Flower  (j),  which  was  a  commitment 
by  the  House  of  Lords,  for  a  libellous  publication  upon  a 
member  of  that  House,  the  facts  were  set  out  in  the  return. 
This  case  is  not  at  all  bound  by  that  of  Burdett  v.  Abbott  {k). 
There,  the  question  put  by  Lord  Eldon  to  the  judges,  was. 


(a)  1  Vcntr.  336. 
(6)  2  Ventr.  22. 
)  Vaugh.  135. 
I)  6  Howell's  St.  Tr.  1270. 
e)  Alexander  Mmr ay* s  case,  1 
ils.  299. 
/)  2Ld.  Raym.  1105. 


(g)  19  Howell's  St.  Tr.  1138; 
S.  C.  2  W.  Black.  754. 
(&)  14  East,  1. 
(t)  3  B.  &  Aid.  420. 
0*)  8  T.  R.  314. 
(*)  5  Dow,  166. 
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whether  the  Court  of  Queen's  Bench  would  diaobaige  a 
prisoner  adjudged  by  the  Court  of  Common  Pleas  to  have 
been  guilty  of  a  contempt^  where  the  matter  was  ImHight 
under  the  consideration  of  the  Court,  by  the  return  to  a 
writ  of  habeas  corpus,  in  which,  the  particular  fiicts  and  cir- 
cumstances fiom  which  the  contempt  arose  were  not  set  out 
in  the  warrant;  and  the  judges  answered,  that  in  sudi  a  case 
the  Court  would  not  hberate.  But  there  is  an  essential 
distinction  between  that  case  and  the  present  The  Court 
of  Common  Pleas  is  a  Court  of  Record;  but  whatever 
jurisdiction  the  House  of  Commons  may  have  ought  to  be 
shewn.  This  warrant  does  not  even  aver  a  contempt  of 
the  House  to  have  been  committed,  but  merely  '^  a  con- 
tempt and  breach  of  the  privileges  of  the  House,"  which  at 
once  imposes  upon  the  Court  the  necessity  of  inquiring 
of  what  those  privileges  consist;  a  power  which  a  recent 
authority  (a)  has  decided  the  Court  possesses.  6rfa»- 
vile^s  C€ue  {b)  also,  and  that  of  The  King  v.  Dugger{c)y  in 
which  case  the  warrant  was  held  insufficient,  as  the  ficts 
stated  were  not  such  as  to  shew  the  case  to  be  within  the 
jurisdiction  of  the  Court,  by  which,  the  prisoner  had  been 
committed.  But  this  contempt,  if  such  it  is,  is  only  men- 
tioned by  way  of  recital,  wa.,  "  having  been  guilty  of  &c. ; 
it  ought  to  have  been  stated  in  direct  and  positive  terms. 
Nor  is  there  any  order  or  resolution  of  the  House  set  forth, 
by  which  authority  is  given  to  the  Speaker  to  make  out  his 
warrant,  and  to  apprehend  these  gentlemen  for  a  contempt; 
nor  that  the  person  s^ning  himself  Charles  Shaw  Lefevre, 
is  a  ministerial  officer  of  the  House  of  Commons.  And  it 
does  not  appear  what  House  is  referred  to,  when  the  sh^ff 
is  ordered  to  be  imprisoned  during  the  pleasure  of  '*  this 
House,**  for  it  is  not  made  to  refer  to  the  recital,  ^'  Whereas 
the  House  of  Commons,  &c. ;  for  these  reasons,  therefore, 
it  is  submitted,  this  is  no  good  return,  and  these  gentle- 
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men  must  be  liberated  fiom  the  custody  of  the  Seijeant- 
at««nD8. 
There  was  no  counsel  in  suj^rt  of  the  return. 

Lard  Dbnman^  C.  J.-*-It  appears  to  me  necessary  to 
dedare,  that  we  believe  the  judgment  delivered  by  this 
Court,  in  the  case  of  Stockdale  v.  Hansard^  last  Trinity 
Term^  to  be,  in  all  respects,  perfectly  correct  This  Court 
then  decided  that  there  is  no  power  in  EiUgland  that  is  above 
being  questioned  by  law,  and  that  the  manner  in  which 
the  privilege  of  the  House  of  Commons  was  then  claimed, 
{daced  privilege  on  the  footing  of  unquestionable  and  im- 
limited  power.  We  thought  that  the  dicta  cited  to  the 
ocmtraiy  were  ill  considered,  and  opposed  by  numerous 
j^ecedents  and  high  authorities ;  and  endeavoured  to 
establish  the  principle  that  there  can  be  no  despotic  power 
in  any  person  or  body  of  men  in  this  country.  It  was  also 
declared  that  privil^e  of  publication,  as  claimed  upon  that 
record  by  the  defendant,  was  a  privilege  which  had  no  l^al 
existence.  To  all  these  opinions  I  adhere,  and  all  of  them, 
I  believe,  in  my  conscience,  to  be  correct  If  they  are  not 
correct;  if  there  are  any  who  do  not  think  with  this  Court, 
why  has  not  that  judgment  been  brought  before  a  court  of 
error?  And  if  it  was  not  unworthy  of  the  Speaker  of  the 
House  of  Commons  to  submit  to  this  Court,  it  would  not 
have  been  any  more  so  to  submit  to  the  decision  of  our 
brother  judges.  If  that  judgment  should  have  been 
thought  erroneous  they  mig^t  then  have  gone  to  the  House 
of  Lords,  die  last  resort  for  matters  of  law  in  this  country, 
and  who,  according  to  the  principle  of  this  resolution,  would 
have  an  interest  in  maintaining  privilege  in  opposition 
to  this  Court ;  for  it  cannot  be  confined  to  the  House  of 
Commons  alone,  but  must  be  vested  equally  in  each  house 

parliament     K  our  judgment  had  been  adverse  to  Mr. 

Kkdale,  the  matter  would  have  gone  on  writ  of  error  to 

;  Exchequer  Chamber,  and  if  the  decision  of  that  Court 
also  been  adverse,  it   would  have   been   carried  by 
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another  writ  of  error  to  the  House  of  Lords,  so  that  the  two 
jurisdictions  would  have  been  almost  inevitablj  referred  to, 
and  to  them,  were  we  pnepaxed  to  submit  our  conscientious 
and  deliberate  judgment  I  submit  it  now  to  the  still 
higher  tribunal  of  public  opinion,  convinced  that  no  un- 
biased mind  can  consider  it,  without  coming  to  the  same 
conclusion*  We  decided  then  according  to  the  law ;  that 
a{^ared  to  us  to  be  the  safe  guide, and  the  only  guide;  and, 
in  such  a  case,  we  must  discard  all  notions  of  expediency  or 
a  seeming  necessity. 

Now,  this  is  the  case  of  a  return  to  a  writ  of  habeas 
corpus,  calling  upon  the  Seijeant-«t*arms  of  the  House  of 
Commons  to  bring  before  this  Court  two  gentlemen,  who 
are  in  his  custody,  under  a  warrant  si^ed  by  the  Speaker 
of  the  House  of  Commons,  and  that  warrant  is  returned  as 
the  authorily,  justifying  their  in^Nrisonment,  and  the  only 
question  is,  whether  that  warrant,  as  now  laid  before  us,  is,  in 
point  of  law,  a  good  warrant  ?    Three  objections  have  been 
taken.     First,  That  there  was  no  direct  ad}udication  of  a 
contempt     The  eicpression  is,  that  the  sheriff  of  Mid- 
dlesex ^^  having"  committed  a  contempt,  the  House  resolve, 
that  they  be  committed  to  the  custody  of  the  Seijeant-at- 
arms.     It  is  contended,  that  there  was  no  direct  statement, 
and  that  this  participle  <<  having"  ought  not  to  be  allowed  to 
supply  the  place  of  positive  allegation.      We  gave  that 
force,  however,  to  a  participle  in  a  veiy  recent  case ;  and, 
indeed,  it  would  be  trifling  with  words,  to  suppose  that  the 
mere  wording  of  a  writ  would  have  the  effect  of  vitiating 
the  judgments  of  a  Court,  good  in  every  point,  but  in 
gcammarioal  fNcecision.     Secondly,  That,  though  they  ad- 
judge that  the  party  having  been  guilty  of  a  contempt,  so 
as  to  be  committed  to  the  custody  of  the  Serjeant-atp«nns, 
there  is  no  authmty  of  the  House  to  the  Speaks  to  commit 
him.     This  does  not  seem  to  us  to  be  necessary.     We  must 
be  supposed  to  know  that  the  Speaker  is  the  officer  of  the 
House  of  Commons,  and  has  full  authority  to  issue  hir 
warrant   for   the   apprehension  of  any  person  whom  tb< 
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House  may  have  adjudged  ginl^  of  a  contempt.  A 
thiid  objecUon  was  then  taken^  that  the  writ  not  being 
dated  fiom  the  House,  and  the  ^*  House  of  Commons  "  not 
specially  appearing,  that  die  words,  ^'  during  the  pleasure  of 
this  House,^  do  not  refer  widi  sufficient  clearness  to  the 
House  mentioned  in  the  eariier  part  of  this  writ,  so  as  to 
shew,  diat  it  is  die  same  House  of  Commons  that  is  referred 
ta  Now,  the  Serjealit^t-anns  certifies  that,  in  taking  these 
gentlemen  into  custody,  he  acted  **  by  virtue  of  a  certain 
warrant,  under  the  hand  of  the  Right  Honourable  Charles 
Shaw  Lefevre,  leaker  to  the  House  of  Commons."  Now, 
here  is  only  one  House  of  Commons  mentioned,  and  I 
cannot  for  a  moment  allow  myself  to  trifle  with  the  clear 
and  obvious  meaning  of  words,  nor  to  question,  but  that 
ihe  House  of  Commons  itself  is  plainly  and  intelligibly 
described.  Then  a  fourth  objection  has  been  made,  viz : — 
That,  it  18  not  said  for  a  contempt  of  the  House,  but  for  **  a 
contempt  and  breach  of  the  privileges  of  this  House." 
That  may  be  met  by  referring  to  the  cases  of  BurdeU  v. 
Hcbhonse  and  others,  in  which,  after  much  inquiry,  an 
adjudication  of  a  contempt  in  a  similar  form  was  held  suf- 
ficient. It  seems  to  me,  therefore,  that  all  those  verbal 
criticisms  fell  to  the  ground. 

There  is  still  another  and  die  great  objection  remaining 
to  be  considered,  and  diat  is,  that  the  facts  which  make 
it  a  contempt  are  not  set  out  and  made  to  appear,  so 
as  to  give  this  Court  a  power  of  judging,  whether  it  is  a 
contempt  or  not  In  most  of  t}ie  cases,  it  will  be  ad- 
mitted, that  those  fects  have  appeared,  and  the  cases  to  the 
contrary  are  very  few.  In  addition  to  those  wfaidh  have 
been  already  cited  upon  this  part  of  the  aigument,  I  will 
mention  the  case  of  Francis  Pemberton  and  Sir  Thomas 

« 

/ones,  who  were  committed  by  the  House  of  Commons,  in 

year  1689,  in  consequence  of  a  judgment  they  gave 

Court;  a  judgment  as  just,  as  necessary,  and  as  reason- 

iC  as  any  that  was  ever  given,  but  for  which,  these  two 

ilges  were  declared  gtiilty  of  a  contempt  of  the  House  of 
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Commons^  and  sent  to  custody;  where  they  remained  to 
the  end  of  that  session*     In  that  case,  it  was  specified  upon 
the  warrant,  that  the  privilege  of  the  Ebuse  was  broken  by 
reason  of  the  judgment     The  same  particularity  also  has 
been  observed  in  other  cases^  as  in  Brass  Crosby*s  case^ 
the  case  of  Sir  F*  Burdett  and  Sir  /.  Hothouse*    In  Lord 
Shaftsburyg  case,  however,  this  was  expressly  held  to  be 
unnecessary.      That  case,  thou^  undoubtedly  open  to 
mudi  discussion,  has  never  been  questioned  in  this  Court 
till  now,  except  with  reference  to  the  extent  of  its  appli- 
cation  in  The  Queen  v.  Patyy  where  the  three  judges,  who 
differed  £rom  the  Chief  Justice,  tiiought  tiiat,  though  the 
istbA  set  forth  were  insufficient,  yet  they  could  not  question, 
the  contempt      HoU^   C  J.,  who  differed  from  them, 
though  he  did  not  question  the  doctrine,  that  where  no 
fiK^  are  stated,  and  the  commitment  is  for  a  contempt 
generally,  the  motives  and  reasons  could  not  be  entered 
into,  was  of  opinion,  that  where  the  &cts,  if  stated,  appear 
to  be  insufficient,  the  Court  would  be  bound  to  release  the 
party.     In  Murray*s  casoy  the  warrant  was  in  the  veiy  same 
form,  and  it  was  held  good ;  it  has  been  frequendy  referred 
to  and  recognized.     Burdett  v.  Abbott,  decided  in  the  year 
1811,  was  for  a  long  time  under  discussion  in  the  severs! 
courts,  and  ultimately  in  the   House  of  Lords;  and,  I 
siqypose,  tiiere  is  not  to  be  found  in  any  of  our  law  books,  a 
case  whidh  is  entitied  to  so  great  weif^t  as  that,  both  in 
req)ect  of  the  learning  of  the  judges,  and  the  learning  of 
the  counsel  who  argued  it,  and  the  great  discussion  which 
took  place  upon  it  in  doors,  and  out  of  doors,  and  the  light 
tiiat  was  tiirown  upon  it  from  all  sources  resorted  to  for  in- 
formation upon  the  law,  and  the  extreme  caution  with  wUch 
the  judges  would,  under  such  circumstances,  proceed.     In 
that  case  there  is  a  passage  in  Lord  EUenborougVsjtidgnaieiDt 
which  is  remarkably  apposite  to  this  point     **  Upon  thu 
subject,  I  will  only  say,  that  if  a  commitment  appeared  to 
be  for  a  contempt  of  the  House  of  Commons  generally,  I 
would,  neither  in  the  case  of  that  Court,  nor  of  any  other 
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of  tke  superior  ComtB^  inquire  further ;  but  if  it  did  not 
prafefls  to  commit  fw  a  c&rdempty  bat  fer  some  matter, 
appearing  on  the  return^  which  could,  by  no  xeascxiable  in- 
taodment  be  considered  as  a  contempt  of  the  Court  com^ 
nuttingy  bot  a  ground  of  committing  palpably  and  evidently 
artnixazy,  unjust,  and  contrary  to  every  principle  of  positive 
law  or  natural  justice ;  I  say,  that  in  the  case  of  such  a 
commitment  (if  ever  it  should  occur,  but  which  I  cannot 
poasibly  anticipate  as  ever  likely  to  occur,)  we  must  look  at 
it,  and  act  upon  k,  as  justice  may  require,  fiom  whatever 
Court  it  may  profess  to  have  proceeded."  There  is  a 
distinct  line  drawn,  and  it  is  this,  that  if  it  be  stated 
generally  that  a  contempt  has  been  committed,  this  Court 
is  bound ;  but  if  the  partieulars  are  stated,  and  they  appear 
insufficient  to  amount  to  a  contempt,  I  consider  IaxA 
EUenbcrough  as  dechuing,  that  he  will  act  on  the  princijde 
of  Lord  HoU  in  Paiffi  eoie^  that  if  the  fects  stated  are 
insufficient,  they  will  order  the  prisoner  to  be  released,  in 
which  Mr.  Justice  Bayhy  expressed  entire  concurrraice. 
But  then  there  is  that  doctrine  expressed,  that  in  case  of  a 
contempt  being  declared  in  general  terms,  this  Court  is 
bound  by  it,  a  doctrine  recognised  in  Hobhmue's  case  ;  and 
with  respect  to  ourselves,  there  was  not  one  of  us,  who,  (mi 
the  late  question  in  Siockdale  v.  Hansard,  did  not  intimate 
the  same  opinion,  and  what  was  there  said  as  to  inteiference 
by  this  Court,  in  cases  of  imprisonment  for  manifestly 
illegal  causes,  assumes  the  cause  to  be  properly  brou^t 
befbte  the  Court,  and  does  not  at  all  contravene  that  which 
I  am  now  laying  down,  that  this  Court  must  be  bound  by  a 
general  return.  It  is  said  this  rests  upon  the  authcnity  of 
the  ShafUbwry  case.  But,  I  confess,  I  think  diere  is  some- 
thing  in  the  nature  of  die  Houses  of  Parhament  investing 
them  with  this  power.  Mr.  Kennedy,  in  a  strain  of  aigu* 
nt,  in  some  respects  extremely  just,  assimilated  the  evil 
suiting  from  the  arbitrary  power  formerly  exercised  by 
e  crown  to  that  claimed  by  the  present  House  of  Com* 
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mons.     But  here   is  the  diffisrenoe,  that  the  crown  has 
no  rights  but  what  may  be  enforced  by  process  of  law, 
and  can  do  nothing  without  die  intenrention  of  officers 
who  are  amenable  to  the   Courts  of  justice.    While  the 
priyilege  contended  for  on  behalf  of  the  House  goes  to 
exclude  the  Courts  from  all  interference  in  any  matter  which 
they  may  resolve  into  a  breach  of  their  privileges ;  but,  on 
the  other  hand,  all  legislative  assemMies  must  have  the 
power  of  vindicating  themselves  firom  contempt,  and  no 
doubt  they  would  be  subjected  to  great  obstructions,  if  they 
had  not  the  authori^  to  put  down  tumult  and  interruption ; 
for  which  purpose,  they  must  be  judges  of  the  necessity  of 
doing  so ;  and  it  is  clear  that  one  Court  cannot  question 
the  proceedmgs  for  contempt  by  any  other  Court    Tlie 
question  put  to  the  judges  by  Lord  Eldan,  in  the  House  of 
Lords,  in  the  case  of  Sir  Frandg  Burdettt  is  decisive  of 
this  point     The  question  was,  ^  if  the  Court  of  Conunon 
Pleas  committed  for  a  contempt,  without  stating  any  reason, 
would  this  Court,  or  any  other  Court  in  Westminster  EUill, 
interfere,  and  set  the  prisoner  at  liberty,  by  reason  of  the 
generality  of  the  warrant?"    The  answer  was  by  all  the 
judges  that  no  such  thing  could  be  done,  and  Lord  Eldan^ 
concurring  with  Lord  EUenborougkj  thought  that  sufficient 
to  guide  him,  and  that  the  Speaker  was  justified  in  what  he 
had  done.     Several  affidavits  have  been  produced  in  the 
course  of  the  present  argument,  on  the  assumption,  that 
this  is  not  a  habeas  corpus  granted  in  a  criminal  case,  and 
that,  therefore,  under  56  Gea  3,  c.  100,  all  the  circum- 
stances of  the  case  may  be  brought  before  the  Court  on 
affidavit;  but  that  does  not  seem  the  fiur  construction  of  the 
act ;  and,  I  apprehend,  the  production  of  a  good  warrant 
shewn  to  us  on  the  return,  puts  an  end  to  that  question,  and 
that  we  are  not  at  liberty  to  look  at  affidavits  to  see  whether 
we  have  the  power  or  not  to  interfere,  firom  a  deficiency  of 
anything  that  would  entitle  anodier  Court  to  commit     Wc 
cannot  thus  enter  into  the  reasons  which  have  induced  the 
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Hoose  (xi  Commons  to  come  to  that  coaclusion ;  indeed,  I 
think  it  would  be  unseemly  and  indecent  to  suppose  that 
any  House  of  Parliament,  acting  under  high  moral  and  legal 
reqponffllnlity,  would  designedly  suppress  ftcts  so  as  to  de* 
prive  a  fellow  subject  of  his  liber^.  I  have  now  given  my 
judgment  on  aU  the  points  raised,  by  the  argum^ut  of  this 
case,  and  am  obliged  to  say,  that  I  find  no  ground  for 
diRcting  that  these  gentlemen  should  be  released  from 
their  confinem^oit;  for,  accovding  to  all  the  authorities,  I 
am  bound  to  say  the  return  is  sufficient,  because  the  warrant 
is  goody  and  nothing  appears  on  which  to  ground  the  in* 
ter&rence  of  the  Court 


1840. 


The  QiTBBN 

EVANft 

and 
Whrelton. 


LrrTLBDAiiE,  J. — ^I  am  entisely  of  the  same  opinion. 
The  judgment  of  this  Court  in  Stoekdale  v.  Hanaardy  is  as 
good  an  authority  as  any  upon  record,  tUl  reversed  by  a 
Court  of  Error;  but  the  present  question  arises  upon  a 
return  to  a  writ  of  habeas  corpus,  and  the  only  point  for 
the  consideration  of  the  Court,  is  the  validity  of  that  re- 
turn. If  good  upon  the  face  of  it,  we  can  inquire  no 
further.  The  chief  objection  is,  that  the  ground  of  the 
commitment  is  not  specified  in  the  warrant,  and  the  learned 
counsel  who  argued  this  case  on  the  part  of  the  sheriff, 
have  all  dted  authorities  to  shew  that  the  ground  of  com- 
nutment  ought  to  have  been  stated  But  in  later  times, 
a  different  course  has  been  established,  and  the  cases,  es- 
pedaQy  that  of  Burdett  v.  Abbott^  go  to  shew,  that  if  the 
&ct8  constitutii^  the  contempt,  are  set  forth  in  the  warrant 
and  return,  then  the  Court  may  inquire  into  those  fiicts, 
otherwise  not ;  and  this  holds  equally  good  of  a  committal 
by  either  House  of  Parliament,  <Nr  by  any  Court  of  West- 
nuaster  HalL  Now  the  cause  of  detention,  as  returned  to 
08,  is  stated  to  be  a  breach  of  the  privileges  of  the  House ; 
3  stated  in  general  terms.  Whatever  has  been  done,  the 
use  declared  it  to  be  a  contempt,  and  as  we  have  no 
ts  before  us,  we  are  bound  by  that  declaration.  Then  it 
>bjected,  that  there  is  no  allegation  in  point  of  feet,  that 
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there  has  been  a  breach  cf  privilege.  That  objection  &eems 
to  me  unfounded,  for  though  the  fact  is  not  mentioned  in 
direct  terms,  we  think  it  stated  with  sufficient  dearness. 
llien  it  is  said,  that  it  does  not  set  forth  that  any  direction 
was  given  by  a  resolution  of  the  House  of  Commons  to  the 
Speaker  to  sign  such  warrant,  but  the  House  may  commit 
of  themselves,  without  any  intervention  of  others,  if  they 
please ;  and  if  they  resolve  that  their  officer  shall  do  it,  it 
is  suffidently  good  The  Speaker  is  such  an  officer,  and 
therefore  we  must  take  notice  that  the  Speaker  is  the  officer 
of  the  House  of  Commons  for  such  purpose ;  there  is  no 
ground  whatever,  therefore,  for  that  objection.  Then  it 
is  objected,  that  the  return  does  not  mention  what  House 
of  Commons ;  but  the  words  **  this  House,"  can  only  refer 
to  the  House  of  Commons  mentioned  immediately  before, 
what  other  House  can  it  be  ?  when  it  forther  says,  ^  keep 
them  during  the  pleasure  of  this  House."  So  that  the 
House  of  Commons  is  referred  to  several  times  in  the 
warrant,  and  leaves  upon  our  minds  no  doubt  at  alL  The 
return,  therefcMre,  is  not  open  to  any  of  the  objections  that 
have  been  taken,  and  these  gentiemen  must  be  remanded. 


Williams,  J.— I  agree  entirely  with  my  Lord  Chief 
Justice  that  it  is  our  duty  to  discover  die  law,  and  to  abide 
by  the  law  as  we  find  it  It  was  admitted  by  the  learned 
counsel  tiiat  for  one  century  and  a  half  die  weight  of 
authority  had  been  in  fitvour  of  remanding  these  gentlemen ; 
an  admission  of  no  slight  importance,  when  we  consider  the 
meaning  of  that  term;  for  it  amounte  to  this,  that  during 
that  one  and  a  half  century  die  authorities  of  die  Court  aie 
against  this  application :  and  why  are  we  to  act  in  opposition 
to  these  ?  so  long  as  they  continue  unreversed,  they  continue 
to  be  law,  and  in  that  law  we  are  bound  in  duty  to 
acquiesce,  and  to  act  upon  it,  be  the  consequences  what  they 
may ;  and  public  expectation,  which  has  been  referred  to 
in  the  argument,  would,  I  trust,  be  grievously  dis^pointed, 
i^  upon  this,  or  any  other  important  question,  die  judges  of 
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this  Court,  or  any  other,  lent  their  (pinions  to  either  side, 
otherwise  than  the  law,  and  reason  and  justness  of  the  case 
required,  and  fioled  to  hold  the  balance  equally  between  all 
who  apply  to  it  for  redress.  I  quite  concur  with  the  dis- 
tinctions drawn  by  Lord  EUenborough  in  Burdett  v.  Abbott^ 
between  a  general  return,  and  a  return  setting  forth  what 
shows  it  to  be  invalid,  mz.  some  illegal  grounds  or  reasons ; 
mto  the  suffideEicy  of  which,  they  being  stated  in  the 
return,  it  would  be  competent  for  the  Court  to  enter.  But 
in  all  cases  where  what  constitutes  the  contempt  is  imme- 
diately brought  before  the  Court,  how  is  an  adjudication 
upon  the  fiusts  constituting  the  contempt  to  be  avoided  ?  If 
a  plaintiff,  in  this  Court,  brings  his  action,  it  must  either  be 
defended  or  not  defended,  and  if  an  apprehension  on  the 
defendant's  part,  of  infringing  the  privileges  of  the  House 
be  placed  upon  record  as  a  defence  to  that  action,  upon 
what  principle,  upon  what  rule  of  law,  can  this,  or  any  other 
Court  escape  from  pronouncing  upon  the  sufficiency  of  the 
alleged  cause  contained  in  that  plea,  what  is  to  prevent 
the  plaintiff  from  maintwiing  his  action  ?  and,  consequently, 
the  right  of  committal  generally,  and  the  right  of  this  Court 
to  judge  of  the  breach  of  privilege,  and  whether  or  not, 
under  particular  circumstances,  the  privilege  is  property 
applicd:)le,  are  also  perfectly  distinct  The  verbal  objections 
are,  I  think,  too  frivolous  to  be  attended  to.  No  other 
House  is  mentioned  but  that  one  House.  No  other  Speaker 
is  mentioned  than  the  Speaker  of  the  House  of  Commons ; 
nor  is  there  any  other  known  to  the  law.  There  is,  diere- 
fore,  sufiicient  evidence  of  the  authority  of  the  Speaker, 
acting  on  the  authority  of  the  House  to  commit,  without 
there  being  any  distinct  resolution  authorizing  the  Speaker 
to  make  out  his  warrant  for  that  purpose.  This  was  so  in 
the  cases  of  Sir  Francis  Burdett,  Brass  Crosby^  Sir  /. 
^obhouse,  and  will  be  found  to  be  in  the  same  form  in 
which  the  warrant  for  committal  was  drawn  up.  The 
^maining  point  then  is,  whether  the  return  of  a  breach  of 
rivilege  being  general,  this  Court  can  interfere.   And  upon 
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that  point,  when  we  come  to  consider  the  language  held  in 
Burdett  v.  Abbott^  by  no  ordinary  man,  Lord  Kenyan^ 
wherein  I  see  quoted,  with  approbation,  the  language  of  my 
Lord  C.  /.  De  Grey,  in  MurrayU  case  (a),  and  spoken  ot 
in  high  terms  of  approbation  by  all  lawyers  since  that  time, 
what  question  remains  further  to  be  considered  ?  These 
gendemen  have  unfortunately  been  committed  on  this 
question.  Can  we^  on  any  groimds  of  law,  discharge  them? 
I  am  of  opinion  we  cannot 


CoLEBiDQB,  J. — With  regard  to  the  case  of  Stockdale  v. 
Hansardy  I  came  to  the  conclusion  with  great  regret,  from 
the  nature  of  the  case,  but,  at  the  same  time,  with  perfect 
satisfaction  as  to  the  law  of  the  case,  and  as  to  the  general 
conclusions  to  which  we  came,  I  am  entirely  of  the  same 
opinion.  With  reference  to  the  present  case,  there  are  two 
questions  to  be  considered:  First,  whether  the  warrant  is 
bad  for  not  disclosing  on  the  &ce  of  it  the  particular 
ciscumstances  constituting  the  contempt,  for  which,  diese 
parties  have  been  conunitted :  and  then,  secondly,  whether 
or  not  it  is  open  to  the  sheriff  to  shew  to  the  Court  any- 
thing from  which  the  lawfiilness  of  the  commitment  may 
be  questioned ;  in  other  words,  is  this,  on  the  &ce  of  it, 
a  good  return;  or  can  it  be  questioned  upon  the  fiicts? 
It  is  too  late  now  to  contend,  that  the  not  setting  out 
of  the  &cts  of  the  case  can  afford  a  tenable  objection  to  the 
validity  of  this  return.  The  House  of  Commons  has  the 
power  of  shaping  its  warrant  in  this  form  when  a  contempt 
has  been  committed;  not  on  the  ground  of  any  special 
privil^e,  but  upon  the  same  ground  as  this,  or  any  other 
Court  may  have  the  power  of  committing  for  a  contempt, 
without  its  being  at  all  necessary  to  state  its  reasons  for 
so  doing.  In  the  case  of  Burdett  v.  Abbott^  that  has 
been  so  much  alluded  to,  the  question  put  by  the  Lord 
Chancellor,  in  the  House  of  Lords,  was,  whether  the  Court 
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of  Queen's  Beneh,  or  the  Court  of  Common  Pleas  would 
discharge,  for  a  supposed    defect  in  the  commitment  by 
either  of  them  for  a  contempt,  and  the  House  of  Lords 
decided  then  that  no  such  thing  could  be  done.     And  a 
commitment  by  a  Court  having  the  power  to  commit,  is  in 
the  nature  of  an  adjudication  of  that  Coiut,  which  renders 
it  entirely  unnecessary  that  the  particular  reasons  of  the 
Court  should  be  stated.     The  right  of  the  House  of  Com- 
mons to  commit  for  a  contempt  has  not  been,  and  cannot 
be,  disputed ;  and  it  is  too  late  now  to  contend  that  their 
warrant  is  bad,  firom  its  not  setting  out  the  facts  which  led 
to  the  granting  of  that  warrant.     But  then  it  is  next  con* 
tended,  that  this  is  a  habeas  corpus,  under  the  56  Geo.  3, 
and  that,  therefore,  it  is  open  to  the  parties  here  to  contro- 
vert the  statements,  by  the  production  of  affidavits,  and  to 
shew  to  the  Court  the  fiacis  which  have  led  to  this  commit- 
ment    I  apprehend  there  is  some  little  mistake  in  saying 
that  it  is  under  that  statute.     And  I  do  not  know,  on  look- 
ing to  the  statutes,  that  that  would  here  make  much  diffe- 
rence if  it  was  not  so.     The  56  Geo.  3,  was  passed  to 
supply  the  deficiencies  of  the  31  Car.  2.     This,  however,  is 
a  habeas  at  common  law,  obtained  during  term  time,  and 
not  under  either  of  the  statutes.     The  learned  counsel, 
indeed,  did  not  put  the  case,  on  the  ground  of  its  being 
op6n  to  them  to  controvert  the  facts  on  the  return,  but  to 
explain  them.  And  what  are  the  &cts  here  to  be  explained, 
or  controverted?    The  fact,  on  the  return,  is  simply  an 
adjudication  for  a  contempt     Possessing  then,  as  they  un- 
doubtedly do,   the  jurisdiction  of  committing  for  a  con- 
tempt, and  having  returned  to  us  that  they  have  done  so, 
we  have  no  more  right  to  inquire  into  the  grounds  of  it, 
than  the  Court  of  Common  Pleas  would  have  a  right  to 
inquire  into  our  reasons  and  proceedings,  where  upon  a 
abeas  corpus  issuing  from  that  Court  to  us,  we  had  made 
return  similar  to  that  which  is  now  before  us.     No  valid 
l^und,  therefore,  has  been  shewn,  on  which,  this  Court 
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1840.  can  be  authorized,  in  liberating  these  gentlemen ;   and  we 

TheQuKEK  ^^  bound  to  say  that  they  must  be  remanded. 

EWAUB 

•nd  Remanded. 

Wheblton. 


Doe  d.  Sabin  v.  Sabin. 
All  attorney*!     %jrRAY  shewed  cause  acrainst  a  rule  nisi,  obtained  by 

bill  delivered  .      .  . 

by  his  executor  Miller^  for  rescinding  an  order,  made  by  Mr.  Justice 
broughuJ^not  J^^^^dales  to  tax  an  attorney's  bill,  which  had  been 
*»««kl«-  delivered  by  the  executor  of  an  attorney,  but,  for  which, 

no  action  had  been  brought  The  question  was,  whether 
such  a  bill  could  be  referred  to  taxation,  no  action  having 
been  brought  ?  In  TidcFs  Practice  (a),  it  was  laid  down, 
**  It  is  not  necessary  for  the  executor  or  administrator  of  an 
attorney  to  deliver  a  bill  of  costs,  for  business  done  by  his 
testator  or  intestate,  before  the  commencement  of  an  action; 
the  statute  of  2  Geo.  2,  c.  23,  s.  23,  being  confined  to 
actions  brought  by  the  attorney  himself,  and  not  extending 
to  his  personal  representatives ;  but  such  a  bill  may  be  re- 
ferred to  be  taxed,  on  the  defendant's  undertaking  to  pay 
what  is  due.  An  attorney  delivered  his  bill,  and  after  his 
death  application  was  made  to  tax  it,  and  above  a  sixth  part 
was  taken  off;  it  was  moved  that  the  executrix  might  pay 
the  costs ;  but  the  Court  of  ELing's  Bench  held  that  she 
should  not,  for  the  words  of  the  act  2  Geo.  2,  c.  23,  s.  23, 
impose  them  upon  the  attorney  or  soUcitor  only,  and  the 
executrix  is  not  to  blame,  if  she  stand  upon  his  bill,  or  make 
out  one  fiom  his  books."  In  Ch%tty*s  Archbold{b),  it  is 
said^  that  *^it  is  only  in  cases  where  an  attorney  would  be 
obUged  to  deliver  a  bill,  previous  to  his  suing  upon  it,  that 
the  Court  can  compel  it  to  be  referred  to  the  Master  for 
taxation.     But  a  bill  delivered  by  the  executor  or  adminis- 

(a)  Vol.  1,  p.  322,  Ed.  9.  (6)  Vol.  1,  p.  77. 
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trator  of  an  attorney,  has  in  some  cases  been  referred,  al-  1840. 
though  such  executor  or  administrator  is  not  obliged  to  Doed. 
deliver  a  bill  previously  to  his  commencing  an  action."  *a*'^ 
Again,  in  WiUiams  on  Executors  (a),  it  is  laid  down,  that  8abin. 
"  it  is  not  necessary  for  the  executor  or  administrator  of  an 
attorney  to  deliver  a  bill  of  costs,  for  business  done  by  his 
testator  or  intestate,  before  the  commencement  of  an  action ; 
the  statute  of  2  Geo.  2,  c.  23,  s.  23,  being  confined  to 
actions  brought  by  the  attorney  himself,  and  not  extending 
to  his  personal  representatives.  But  such  a  bill  may  be 
referred  to  be  taxed,  on  the  defendant's  undertaking  to  pay 
what  is  due.  In  Weston  v.  Pool{b\  an  attorney  delivered 
his  bill,  and,  after  his  death,  application  was  made  to  tax  it, 
and  above  a  sixth  part  was  taken  off;  it  was  moved  that 
the  executrix  might  pay  the  costs ;  but  the  Court  of  King's 
Bench  held  that  she  should  not ;  for  the  words  of  the  act 
2  Geo.  2,  c  23,  s.  23,  impose  them  upon  the  attorney  or 
solicitor  only,  and  the  executrix  was  not  to  blame  if  she 
stood  upon  his  bill,  or  made  out  one  from  his  books,"  In 
HuUock  on  CostSf  p.  499,  it  is  said,  "  It  is  not,  however, 
necessary  for  the  executor  or  administrator  of  an  attorney 
to  deliver  a  bill  of  costs,  for  business  done  by  his  testator  or 
intestate,  before  the  commencement  of  an  action.  And  . 
where  the  executor  or  administrator  of  an  attorney  brings 
an  action  for  fees  due  to  his  testator  or  intestate,  the  Court 
of  Common  Pleas  will  not  refer  such  a  bill  to  be  taxed. 
And,  in  another  case,  the  same  Court  dischai^ed  a  nile 
which  had  been  obtained  to  shew  cause  why  the  plaintiff's 
bill,  upon  which,  the  action  was  brought,  should  not  be 
referred  for  taxation,  upon  the  production  of  an  affidavit 
that  the  plaintiff  was  dead.  This  rule  appears  to  have  like- 
wise prevailed  once  in  the  King's  Bench ;  for  in  Willis  v. 
Nicholson  it  is  laid  down,  that  in  the  case  of  an  executor  of 
I  attorney,  the  testator's  bills  are  not  subject  to  taxation 
>on  2  Geo.  2,  c.  23,  the  words  of  that  statute  not  extend- 

(a)  Vol.  2,  p.  1325.  (*)  2  Stra.  1056. 
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1840.        ing  to  any  executor.     And  the  Court  added,  that  it  was 
Doed         lately  holden  that,  in  such  case  the  bill  need  not  be  signed. 
Sabin        However,  it  is  said,  that  this  Court  will  now  make  a  rule 
Sabin.        for  referring  such  a  bill  to  taxation,  upon  the  defendant's 
entering  into  the  usual  undertaking  to  pay  what  shall  be 
found  due."    Again,  in  Impetus  Practice,  K.  B.y  p.  507, 
If  an  attorney  delivers  his  bill,  and  after  his  death  it  is 
taxed,  and  above  a  sixth  part  struck  off,  yet  his  executors 
shall  not  pay  costs.     Str.  1056.   Weston  v.  PooV*    In  Im- 
pey's  Practice,  C,  P.,  p.  528,  it  is  stated,  '^  If  an  attorney  is 
dead,  and  an  administrator  delivers  a  bill,  it  need  not  be 
signed.     Griffith,  administrator  v.  Squire,  Cookers  Rep.  58- 
So  an  executor.     Ibid.     But  it  may  be  taxed  though  the 
executor  is  the  plaintiff  in  the  action  upon  it     Penson  v. 
Johnson,  4  Taunt,  724."    From  the  language  of  these  text- 
books, as  well  as  that  of  the  authorities  cited  in  them,  it 
appeared  to  be  the  constant  practice  to  refer  an  attorney's 
bill  for  taxation,  even  though  deUvered  by  his  executor, 
if  the  party  entered  into  the  usual  undertaking.     In  the 
case  of  Dagley  v.  Kentish  (a),  it  had  been  intimated,  that 
independent  of  the  statute  2   Geo.  2,  c.  23,  the   Court 
had  no  power  to  refer  an  attorney's  bill  for  taxation,  the 
fact  of  an  action  for  the  recovery  of  the  bill  being  brought 
or  not,  could,  therefore,  make  no  difference.     It  veas  to  be 
observed,  however,  that  in  the  case  of  Dagle^  v.  Kentish, 
the  bill  contained  no  items  taxable  under  the  statute.     Here, 
however,  the  bill  contained  items  which  were  taxable.     Tlie 
case,  therefore,  of  Dagley  v.  Kentish  could  not  be  considered 
as  an  authority  against  the  present  application.     If  an  action 
had  been  brought,  it  was  quite  clear,  from  the  language  of 
the  Court  of  Common  Pleas,  in  Curling  v.  Sedger  (b),  that 
the  Court  might  refer  the  bill  for  taxation.     That  was  an 
application  to  tax  an  attorney's  bill  for  prosecuting  a  felon 
at   the    Central   Criminal  Court,  an   action  having   been 


(a)  Ante,  vol.  1,  p.  330.  S.  C. :  (6)  Ante,  vol.  6,  p.  759. 
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brought  to  recover  that  bill     The  Court,  in  their  judgment,        1840. 
which  was  pronounced  after  taking  time  to  consider,  used        D^d. 
these  expressions.     "  We  rest  our  opinion  principally  upon        ®^"*' 
the  latter  part  of  the  23rd  section,  by  which,  the  judges  of        Sabin. 
the  respective  Courts  are  required  to  refer  the  said  bill,  and 
the  attorney's  demand  thereupon,  to  be  taxed,  although  no 
action  or  suit  shall   be   then    depending  in  such  Court 
touching  the  same ;  for,  we  think  those  words  do,  by  neces- 
sary implication,  recognize  the  authority  of  the  Court  as 
existing  before  and  at  the  time  the  statute  was  passed,  to 
refer  the  attorney's  bill  to  be  taxed,  where  it  is  for  charges 
at  law,  and  when  the  attorney  has  brought  his  action  to 
recover  the  amount,  and  such  action  is  still  depending  in 
the  Court,  to  which  application  is  made," 

Pattbson,  J. — ^In  the  case  of  Clarktan  v.  Parker  (a),  the 
Court  of  Exchequer  compelled  an  attorney  to  deliver  his 
billy  independent  of  the  power  contained  in  the  statute 
directing  an  attorney's  bill  to  be  taxed. 

Gray.  If  the  Court  had  power  to  order  an  attorney's 
biU  to  be  delivered,  it  must  also  be  considered  as  having 
power  to  direct  it  to  be  taxed.  The  attorney  was  to  receive 
a  certain  remuneration  for  his  services,  and  if  he,  in  his 
lifetime,  attempted  to  bring  an  action  for  the  recovery  of 
that  remuneration,  the  client  had  a  clear  right,  pursuant 
to  the  statute,  to  have  the  charges  considered.  The  pro- 
vision as  to  taxation  was  for  the  benefit  of  the  client  while 
the  attorney  lived.  No  objection  could  exist  to  having 
the  bill  taxed  when  his  personal  representatives  sought 
to  enforce  payment  of  the  amount  Nothing  could  be 
found  in  the  statute  restraining  such  a  taxation. 

Miller^  in  support  of  the  rule,  submitted,  that  a  distinc- 
tion might  be  taken  between  the  cases  where  an  action  was 

(a)  Ante,  vol.  7,  p.  87. 
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1840.  brought  for  the  reooyeiy  of  a  bill,  and  tho^e  inwhidi  no 
action  was  brought.  In  the  former  cases,  it  might  be  said 
that  the  party,  by  becoming  a  suitor  of  the  Court,  had 
brought  himself  within  its  jurisdiction ;  in  the  latter,  no 
such  observation  could  apply.  The  decision  of  this  case 
must,  therefore,  depend  on  the  construction  of  the  statute, 
as  here,  no  action  had  been  brought  In  the  case  of  Pm- 
son  y.  Johnson  (a),  where  the  Court  referred  the  biH  of  an 
executrix,  an  action  had  been  brought  That  case,  diere- 
fore,  was  no  authority  in  the  present  It  appeared  fixxn 
the  cases  referred  to  in  the  text  books,  that  an  attorney's 
executor  was  not  bound  to  deliver  a  bill  to  the  client 
sought  to  be  chaiged.  The  cases  of  Barret  v.  Most  (6), 
and  Gregg  s  case  (c),  were  to  the  same  effect  In  Weston 
V.  Pool  (d\  it  was  held  that  an  executrix  of  an  attorney 
pays  no  costs,  though  a  sixth  part  of  the  bill  is  taken  off. 
K  an  executor  did  not  come  within  the  statute  for  one 
purpose,  he  could  not  be  held  to  come  within  it  ixx  another. 
The  case  of  Clarkson  v.  Parker^  already  cited,  was  dis- 
tinguishable fix)m  the  present,  because  there,  the  attorney 
being  an  officer  of  the  Court,  a  power  existed  in  the  Court, 
independent  of  the  statute.  An  executor,  on  the  other 
hand,  was  not  an  officer  of  the  Court,  and,  except  by  force 
of  the  statute,  no  power  existed  with  respect  to  claims  set 
up  by  him  in  his  representative  capacity.  The  deUvery  of 
a  bill  by  an  executor,  before  bringing  an  action,  was  a 
voluntary  act,  and  could  not  empower  the  Court  to  direct 
the  bill  to  be  taxed.  In  Lester  v.  Lazarus  {e\  it  was  held, 
that  an  assignee  of  an  uisolvcnt  attorney  is  entitled  to 
recover  the  bills  of  costs  due  to  the  estate,  without  delivering 
signed  bills,  according  to  the  directions  of  2  Geo.  2,  c.  23. 
In  that  case  Mr.  Baron  Parke  observed,  *^  I  am  of  opinion 
diat  this  case  falls  within  the  principle  of  those  cases  which 

(a)  4  Taunt  725.  (rf)  2  Str.  1056. 

(6)  I  C.  &  P.  3.  (0  Ante,  vol  4,  p.  3^7. 

(c)  1  Salk.  89. 
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have  been  referred  to  respectiug  executors.     The  Act  of       1840. 

Ge&  2,  18  only  a  personal  prohibition  on  the  attorney 

hifloself  to  sue,  and  an  assignee  is  not  within  the  act" 

That  ease  was,  therefore,  an  authority  in  accordance  with 

the  others  already  cited,  to   shew   that  the  executor  of 

an  attorney  could  not  be  compelled  to  deliver  a  bill,  as 

there  was  no  distinction,  in  point  of  princij^e,  between  the 

case  of  an  executiMr  and  that  of  an  assignee ;  both  parties 

being  representatives.     For  these  reasons,  the  rule  ought  to 

be  ioade  abscdue  for  rescinding  the  order  of  the  learned 

judge. 

Cur.  adv.  vuU. 

Patteson,  J. — The  question  in  this  case  was,  whether  a 
bill  of  fees,  delivered  by  the  executors  of  an  attorney  to 
his  client^  can  be  referred  to  the  Master  for  taxation,  no 
action  having  been  brought  on  it  The  recent  cases  in  all 
the  Courts,  have  repudiated  the  notion  of  any  general  power 
in  the  Courts  to  refer  a  bill  for  taxation,  independently 
of  the  statute  of  Geo.  2.  One  of  the  last,  in  the  Court 
of  Exchequer,  Clarkson  v.  Parker^  takes  the  distinction 
between  csompelling  an  attorney  to  deliver  a  bill,  and  re- 
ferring sudi  bill  for  taxation,  where  there  are  no  taxable 
items.  I  am  also  referred  to  a  stiU  later  case  in  that 
Court,  decided  during  the  present  term,  in  which  the 
Court  refiised  to  refer  a  bill  without  taxable  items,  although 
an  action  had  been  brought  on  it  This  brings  me  to  the 
point,  that  the  bringing  of  an  action  of  itself  does  not  give 
the  Court  jurisdiction,  though  in  the  case  of  Curling  v. 
Sedger  the  Court  used  expressions  seeming  to  lead  to 
a  different  conclusion;  but  there  the  bill  was  itself  taxable. 
Yet,  in  the  case  of  Penson  v.  Johnson^  the  Court  ordered 
jill,  delivered  by  an  executor  of  an  attorney,  after  action 
)ught,  to  be  taxed,  altering  their  practice,  which  was 
herwise,  according  to  two  cases  in  Barneses  notes,  by 
son  of  the  practice  of  the  King's  Bench.     That  case  of 


474  CABE8  ON   POINTS  OF   PRACTlCBy   Q.   B. 

1840.  Petiaon  v.  Johnttm  is  not  put  by  the  Court  od  the  ground  of 
aa  action  having  been  brought,  nor  do  I  think  that  it  can 
&irly  be  collected  from  that  and  similar  cases  which  were 

Saum.  dted,  that  they  proceeded  upon  the  distinction  of  action  or 
no  action,  but  rather  that  they  may  be  taken  as  authorideB 
generally,  that  such  a  bill  may  be  taxed.  However,  it 
having  been  determined  that  the  executor  of  an  attorney, 
is  not  within  the  statute  of  Geo.  2,  as  to  delivering  a  bill 
a  month  before  action,  nor  as  to  paying  the  costs  of  taxatioD, 
where  more  than  one-sixth  is  taken  off,  which  points  are 
clear,  I  think  that  it  should  also  be  held,  that  he  is  not 
within  that  statute  for  other  purposes.  I  find,  also,  that 
the  point  has  been  decided  by  the  present  Lord  Chancellor, 
in  the  case  of  Muddeford  v.  Atutunck  (a),  reversing  an 
order  of  the  Vice  ChancellcNr,  to  refer  an  executor^s  bOl 
for  taxation.  On  these  grounds,  I  am  of  opinion  that  this 
rule  must  be  absolute. 

Rule  absolute  (i). 

(a)  3  Mykie  &  Oaig,  423.        (6)  See  WiUumu  v.  GHJUk,  amie,  p.  414. 


Stockdale  v.  Hansard. 
{Before  the  Four  Judges.) 

The  Court  re-  /?•  V.  RICHARDS  applied  to  the  Court  on  behalf  of 
ment  against  '  ^^  sheriff  of  Middlesex,  for  an  attachment  against  Sir 
**'*"*|^^  William   Gossett,   the    Seqeant-at-arms,  for   not   making 


wms, 


tempt  in  not      a  retum  to  the  writ  of  habeas  corpus,  issued  from  this 

niftkinff  a  iv* 

tarn  to  a  writ     Court,  and  Commanding  him  to  have  the  bodies  of  William 


of  habeas  cor- 


pui^onr^'^"    Evans,  Esq.,  and  John  Wheelton,  Esq.,  before  the  Court 
upon  him  the     These  gentlemen  are  in  custody  in  the  immediate  vicinity 

preceding  day.  .     >•  ...  .  i 

of  this  Court     Sir  William  Gossett  was  served  last  night, 
and  the  writ  is  returnable  immediately.    It  is  highly  import- 
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ant  to  these  gentleineii  that  prompt  relief  diould  be  affcHrded,        1840. 
as  to-morrow  this  Court  will  be  otherwise  engaged,  and     stociuialk 
here  it  is  dear  there  has  been  a  wilful  disobedience.  „    **^ 

Lord  Denkan,  C.  J. — ^You  have  no  sufficient  ground, 
at  present,  for  this  application :  we  cannot  suppose  that  no 
return  will  be  made. 

Rule  refused 


Shepherd  v.  Gobden. 

JSaLL  shewed  cause  against  a  rule,  obtained  by  Taiboty  A  demurrer  to 
fm*  setting  aside  a  demurrer  as  fiivolous.    It  was  an  action  \^  T^^o{^ 
on  a  bill  of  exchange,  and  die  declaration   omitted  the  ^change 

^  ^  on  the  ground 

word  ^^  whereas,'*  at  the  commencement  of  the  declaration,  of  the  omission 

after  the  words  **  for  that"     On  this  ground  the  defendant  *•  whereas**  at 

demurred.      BaU  contended  that  the  form  given  in  die  j^e^Tfr"-*'''" 

Schedule  to  T.  T.,  1  Wm.  4  Ca),  must  be  strictly  pursued  ^ol?««»  «w>t- 

withstanding 

Here  the  word  **  whereas,"  which  was  contained  in  the  Reg.  Gen.  T. 

T     I  Wm  4 

form  given  by  the  rule  had  been  improperly  omitted,  and      ' 
that  omiadon  w«  a  good  ground  of  demurrer. 

TalboU  in  support  of  the  rule,  contended,  that  the  word 
in  question  had  no  meaning,  and  was  perfecdy  useless. 
Although  the  word  was  contained  in  the  forms  in  question, 
they  were  only  given  as  a  specimen,  and  there  was  no  rule 
requiring  that  they  should  be  stricdy  and  verbally  pursued. 

Cur*  ado.  vuU* 


Williams^  J. — The  question  is,  whether  this  is  a  good 


(a)  Ante,  vol.  1,  p.  108. 
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1840. 


Shefhskd 

V. 

G08DBN. 


count  without  the  word  ^*  whereas."  It  seems  to  me  that 
the  allegation  in  the  declaration  is  as  good  in  its  present 
form,  by  way  of  recital  It  is,  in  &ct,  a  little  stronger  as  it 
stands.  The  new  rules  have  been  referred  to,  in  order  to 
shew  that  the  count  is  not  good  without  this  word.  It  is 
true  that  the  word  **  whereas"  is  to  be  found  in  them,  but 
the  rule  does  not  say  the  ipsissima  verba  shall  always  be 
used ;  but  the  rule  was  framed  in  order  to  get  rid  of  idle 
tautol(^.  The  allegation  of  the  debt  in  question  stands 
clear  and  plain  without  the  introduction  of  the  word 
**  whereas,"  and  the  omission  of  that  word  as  a  ground  of 
demurrer  ought  to  be  overruled. 

Rule  absolute. 


The  Queen  r.  Gwilt. 

(Before  the  Four  Judges.) 

A.  assaulted  1.N  this  case  a  rule  nisi  had  been  obtained,  calling  on  the 
upon,  the  de-  *  defendant  to  shew  cause,  why  a  criminal  information  should 
fonduAt  admit-  jj^j.  j^  gj^j  against  him,  for  an  assault  committed  on  Geoige 

saidt  in  the 
presence  of  a 
policeman, 
gave  him  into 
custody,  in- 
tending to  pro- 
ceed before  a 
magistrate; 
but  declined  on 
the  following 
momii^to 
press  the 


Henry  Williams  Knyvett  The  following  were  the  circum- 
stances under  which  the  rule  had  been  obtained.  Some 
angry  words  had  passed  between  the  prosecutor  and  the 
defendant,  and  the  defendant  had  said,  if  ever  he  met  the 
prosecutor  he  should  assault  and  beat  him.  After  this, 
the  parties  meeting  accidentally  in  the  street,  the  defendant 
again  used  the  same  threatening  language,  and  proceeded 
charffe  against   to  Strike  the  prosecutor,  who  then  threw  the  defendant  to 

the  defendant,  ^  *     ,  .      . 

the  ground,  and  called  a  policeman  to  take  liun  into  custody. 

The  policeman  refused  to  take  charge  of  the  defendant, 

tlw^mt*for     ^^^  under  tlie  authority  of  a  warrant,  as  he  had  not  seen 

any   breach   of  the  peace  committed,  but   the  defendant 


and  took  no 
further  step  in 
the  matter  till 
he  applied  to 


criminal  in- 
formation. 
A  rule  nisi 


having  been  obtained,  the  Court  made  the  rule  absolute,  as  the  applicant  had  not  waived  that 
cdy  by  the  course  pursued. 


remi 
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instantly  admitting  the  assault  in  the  presence  of  the  po-        1840. 
liceman^  he  was   thereupon  taken  into  custody;  and  the     q^^  Quebm 
parties  were  bound  over  to  appear  before  the  magistrate  ^* 

on  the  following  morning ;  but  the  prosecutor  having  been 
advised,  in  the  mean  time^  that  he  had  better  proceed  by  other 
means  than  have  recourse  to  the  summary  jurisdiction  of  a 
magistrate^  he  declined  pressing  the  charge  any  further  at 
that  time.  The  defendant,  therefore,  was  liberated,  and 
the  present  rule  nisi  for  a  criminal  information  obtidned. 

R.  V.  Richards  and  Hvmfreyy  now  shewed  cause.  This 
rule  ought  to  be  discharged,  the  party  having  once  elected 
his  remedy,  is  bound  by  it,  and  cannot  afterwards  come  to 
this  Court  for  a  criminal  information.  In  the  case  of  Ex 
forte  Brigktj  reported  in  a  note  to  The  King  v.  Mahon  (a), 
the  Court  refiised  a  criminal  information  for  an  assault, 
upon  its  appearing  that  the  applicant  had  taken  out  a 
warrant  against  the  other  party,  though  the  applicant  offered 
that  it  should  be  a  part  of  the  rule,  that  the  proceedings  on 
the  warrant  should  be  abandoned.  Here  the  party  has  been 
taken  into  custody  and  discharged,  and  cannot,  therefore,  be 
liable  to  fiuther  proceedings ;  nor  is  there  anything  in  the 
nature  of  this  case  to  call  for  the  special  interference  of  the 
Court 

Sir  W,  W.  Follett^  in  support  of  the  rule.  Ex  parte 
Bright  is  not  a  case  similar  to  the  present ;  here  there  has 
been  no  such  election  of  a  remedy  as  to  preclude  the  party 
firom  mating  the  present  application. 

Lord  Denman,  C.  J. — There  is  no  great  difficulty  in 
this  case.     The  defendant  admitting  the  assault  in  the  pre- 
sence of  the  policeman,  the  usual  mode  of  proceeding  was 
lopted.     The  present  case  is  distinguishable  from  that  in 
lolphus  and  ElKs,  because  here,  the  assault  was  admitted 

(a)  4  Ad.  Sc  El.  676. 
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1840.        in  the  presence  of  the  policeman,  who  instantly  took  the 

Tho  QiTBEN    d^fcJ^dant  into  custody.     The  prosecutor  did  not  thereby 

«•  waive  his  right  to  have  recourse  to  other  proceedings,  and, 

under  all  the  circumstances  of  the  case,  we  think  this  role 

should  be  made  absolute. 

Rule  absolute. 


Hughes  v.  Budd. 
If  an  agree-       r  .  WILLIAMS  shewed  cause  against  a  rule  nisi,  ob- 

ment  cannot  be,,  .irm 

read  in  evi-  tamed  by  Tyrwhttty  for  a  nonsuit  or  a  new  tnaL  1  ne  case 
of  artampTuie  ^^  ^^  before  the  under  sheriff  for  the  county  of  Glamor- 
plaintiff  <^ot  cranshire,  and  a  verdict  found  in  fiaivour  of  the  plaintiff 

recover  the         P^       -i  •  . 

yalue  of  the  The  declaration  contained  a  count  for  work  and  labour, 

labour  to  which  ^^^  &  count  ou  an  account  stated.     The  defendant  pleaded, 

refeJTtj"^"*  except  as  to  the  sum  of  2i  6*.,  the  general  issue.     Ab  to  the 

diough  the  de-  2L  6s.,  a  set  off.    At  the  trial,  a  memorandum  was  put  in 

fendant  may 

have  had  the  by  the  plaintiff,  in  support  of  his  case,  in  this  form  : — '^  A 

An^agree-  memorandum  of  agreement  between  Isaac  Hughes,  quarry- 

£r*lSti^  **^  ™*^'  *°^  ^^  Ystalefera  Iron  Company,  that  is,  the  said 

oDij  is,  as  Isaac  Hughes,  quarryman,  do  engage  to  quarry  a  sufficient 

valid  in  point  quantity,  at  Craig  Grew,  to  complete  a  dry  wall,  which  kb 

^j^^J^J"  to  be  erected  firom  the  Canal  Bridge  to  the  Swansea  Road, 

and  must,  which  wall  is  to  continue  both  sides  of  the  New  Road,  as 

therefore,  be  . 

stamped.  above  mentioned ;  the  stones  are  to  be  of  a  good  and  proper 

quality  for  the  said  walling,  at  the  rate  of  two  shillings  per 
perch,  36  cubic  feet  to  the  perch.  As  witness  my  hand, 
this  5th  day  of  January,  1839,  Isaac  Hughes.  Witness, 
J.  Jones."  This  memorandum  was  not  stamped,  and  was 
only  signed  by  the  plaintiff.  An  objection  was  taken,  that 
as  it  was  an  agreement  between  the  plaintiff  and  the  de- 
fendant, it  ought  to  be  stamped;  that  it  was  the  only 
evidence  of  the  agreement,  and,  therefore,  no  other  evi- 
dence was  admissible.  The  under  sheriff  took  a  note  of 
the  objection,  and  gave  leave  to  the  defendant  to  move  to 
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enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the        1840. 
instrument  required  a  stamp.      It  was  then  received  in     ^T^^* 

*  *  Hughes 

evidence,  and  the  cause  proceeded*     The  question,  there-  «• 

fiae,  for  the  consideration  of  the  Court  was,  whether  this  , 
writing  required  a  stamp  ?  tViUiaims  submitted,  that  this 
instrument  must  either  be  considered  as  a  memorandum 
for  the  hire  of  an  artificer,  or  a  memorandum  relating  to 
the  sale  of  goods,  wares,  or  merchandizes.  And,  therefore, 
coming  within  the  exemptions  under  the  head  of  *'  Agree- 
ments," in  the  55th  Geo.  3,  c.  184,  and  consequently  not 
requiring  a  stamp.  If  it  could  not  be  so  considered,  then 
it  must  be  regarded  as  only  amounting  to  an  offer,  and, 
therefore,  not  requiring  a  stamp,  as  in  Drant  v.  Browne  (a), 
where  A.  entered  into  a  written  agreement  with  B.,  for  the 
hire  of  a  piece  of  land  for  the  purpose  of  making  bricks. 
C.  afterwards  made  an  offer,  in  writing,  to  let  another  piece 
of  land  to  A.,  upon  the  terms  contained  in  the  agreement 
between  him,  A.  and  B. ;  and  at  a  subsequent  time,  A. 
verbally  accepted  this  offer.  In  an  action  by  C,  for  a 
l»each  of  some  of  the  terms  in  this  contract,  it  was  held 
that  the  written  off^,  made  by  C,  was  admissible  in 
evidence  without  being  stamped.  In  the  present  case  also, 
there  was  an  acceptance  by  parol,  pursuant  to  the  proposi- 
tion made  by  the  plaintiff.  There,  Mr.  Justice  Bayley 
said,  '^  the  stamp  act  only  applies  to  agreements  or  minutes, 
or  memorandums  of  agreements ;  and,  therefore,  unless  the 
paper  in  question  contained  an  agreement,  or  a  minute,  or 
a  memorandum  of  agreement,  it  did  not  come  within  the 
operation  of  that  statute.  That  paper  contained  a  mere 
proposal  to  let  the  land,  according  to  the  terms  contained 
in  another  paper,  which  was  stamped;  and  the  parties 
ultimately  agreed  to  those  terms  by  parol*  The  second 
paper,  therefore,  contained  neither  an  agreement,  nor  a 
inute,  or  memorandum  of  agreement."  That  case  was  a 
fficient  authority  to  shew  that  the  instrument  here  did 
)t  require  a  stamp.     Again,  the  present  instrument  was 

(a)  3  B.  &  C.  666 ;  5  Dowl.  &  R.  582. 


T 
\ 


BUDD. 
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1840.  only  binding  on  the  plaintiff^  and,  therefore,  could  not  be 
HuGHBs  considered  as  an  agreement.  But  even  if  it  was,  the 
defendant  having,  received  the  benefit  of  the  work  and 
goods  in  question,  the.  plaintiff  had  a  right  to  recover 
their  value.  For  these  reasons,  the  present  rule  ought  to 
be  dischaiged. 

TyrwhUty  in  support  of  the  rule,  contended,  that  the 
plaintiff  was  not  entitled  to  proceed  any  fiuther  after  the 
production  of  the  unstamped  agreement,  and  it  was  im- 
possible for  him  to  prove  his  case,  without  producing  it 
The  case  was,  therefore,  distinguishable  from  that  of  Steveru 
V.  Pinney  (a),  where  the  plaintiff  was  enabled  to  estaUish 
his  case  by  other  evidence,  without  producing  the  agree- 
ment ;  and,  therefore,  the  plmntiff  was  not  precluded  from 
recovering,  by  the  defendant's  proving  the  existence  of  an 
unstamped  and  unsigned  agreement,  which  the  defendant 
did  not  give  notice  to  the  plaintiff  to  produce  (6).  The 
question  then  was,  whether  this  must  not  be  considered  an 
agreement?  It  could,  in  feet,  be  considered  in  no  other 
light,  except  on  the  ground  that  it  had  been  signed  by  the 
plaintiff  only.  In  the  case  of  Schneider  v.  Narris  (c),  that 
was  held  to  be  immateriak  There,  Mr.  Justice  Dampier 
said: — ^^  Here  there  is  the  handwriting  of  the  party  to  be 
chained  to  the  biU  of  parcels,  which  authenticates  it  as  a 
memorandum  of  the  bargain.  The  defendant  has  ratified 
the  sale  to  Schneider  and  Co.,  by  inserting  their  names,  ss 
buyers,  to  a  pi^r  in  which  he  recognizes  himself  as  seller. 
That  is  sufficient  to  satisfy  the  object  of  the  statute."*  The 
case  of  Layikoarp  v.  Bryant  (d)  was  to  the  same  effect 
Then  as  to  the  objection,  that  it  was  competent  for  the 
plaintiff  to  recover  the  value  of  work  and  labour,  notwith- 
standing the  agreement  could  not  be  read  in  evidence,  the 

(a)  8  Taunt.  327;  2  Moore,  349.  Ad.  209 ;  1  Nev.  &  M.  9. 

(6)  See  Fielder  v.  Ray,  3  Moo.  (c)  2  M.  &  S.  286. 

&  VtL  659 ;  6  Bing.-  (d)  2  B.  N.  C.  735 ;   1  Seot) 

332;    Ber  V.    Padsiow,   4  B.   &  -  327,338. 
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of  Brewer  ▼.  Palmer  {a)  was  a  sufficient  authority  to        1840. 
the  contrary.     Under  these  circumstances,  the  present  rule      huohes 
oniziit  to  be  made  absolute.  _  «• 

^  BUDD. 

WiLUAJiB,  J. — It  seems  to  me  that  the  whole  question  is, 
whether  this  paper  was  essential  in  support  of  the  plaintiff's 
case  ?  If  it  was,  and  required  a  stamp,  it  ought  to  have 
been  stamped  at  the  time  of  the  triaL  In  the  case  of 
Brewer  v.  Pahnery  which  was  an  action  for  use  and  occupa- 
tion^  it  was  held  by  Lord  Eldon  that,  where  it  was  proved 
that  the  premises  had  been  demised  by  an  agreement  in 
writiiig,  but  not  on  stamped  paper,  the  plaintiff  was  bound 
to  give  the  writing  in  evidence ;  and  if  not  stamped,  at  the 
txial^  the  plaintiff  must  be  nonsuited,  and  could  not  be 
allowed  to  recover  for  use  and  occupation  generally.  It 
has  been  contended,  in  the  present  case,  that,  even  if  the 
agreement  could  not  be  made  evidence,  the  plaintiff  would 
be  entitled  to  recover  on  a  quantum  meruit  The  case  of 
Brewer  v.  Pdhner,  however,  is  a  direct  authority  against 
that  proposition.  That  case  is  in  terms  applicable  to  the 
present,  provided  in  this  case  the  memorandum  required  a 
stamp.  But  it  is  said  that  it  was  not  necessary  that  it 
should  be  stamped,  either  because  it  was  an  agreement 
vrith  an  artificer  for  his  hire,  or  a  memorandum  relating  to 
the  sale  of  goods.  In  my  opinion  it  falls  between  the  two, 
and  is  something  composed  of  both.  It  is  not  to  work 
generally,  but  to  do  a  particular  kind  of  work.  Neither  is 
it  for  goods  sold  and  delivered ;  but  it  is  to  work  on  a  par- 
ticular mass  of  stone.  It  is  said,  however,  that  it  is  no  . 
agreement,  because  it  is  only  signed  by  one  party  to  it 
But  it  seems  to  me  that  the  necessary  operation  of  it  is  a 
contract  between  the  parties,  and  the  observations  of  Mr. 
Justice  Datnpier  in  Schneider  v.  Norris,  seem  to  me  to  be 
ecisely  in  point  On  the  authority  of  that  case,  in  my 
minion  this  was  a  written  document,  establishing  an  agree- 

(a)  3  Esp.  213. 
vol-,  vm.  II  D.  p.  c. 
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ment  between  the  parties,  on  which  the  whole  cause  of 
action  depended.  As  the  plaintiff  could  not  proceed,  after 
the  production  of  the  agreement,  whicb  could  not  be  read 
for  want  of  a  stamp,  the  present  rule  must  be  made  absolute 
for  entering  a  nonsuit. 

Rule  absolute. 


HoDSOLL  V.  Stallebrass  and  Another. 


In  an  action 
on  the  case 
by  a  master 
for  an  in- 
jury done  to 


apprentice 


by  tbe  doff  of 
the  defenoant, 
whereby  the 
master  for  a 
long  time  was 


{Before  the  Four  Judges.) 

Case  for  damages  sustamed  by  the  master  of  an  appren- 
tice,  in  consequence  of  the  apprentice  having  been  bitten 
by  the  defendant's  dog.  The  declaration,  after  stating  the 
injury,  averred  that  the  apprentice  then  became,  and  was 
sick,  sore,  lame,  crippled,  and  disordered,  and  so  remained, 
and  continued  for  a  long  space  of  time,  to  wit,  firom  thence 
until  the  commencement  of  this  suit,  during  all  which  time, 
semMsofhis^  the  said  apprentice  was,  thereby,  not  only  rendered^  and 
tEeT^^i  continued  wholly  unable  and  incapable  of  doing,  and  per- 
forming his  duty  as  such  servant  and  apprentice,  as  afore- 
said, and  as  such  servant  and  apprentice  of  serving,  and 
^yTL  "sslstrng  the  plaintiff  in  his  trade  and  business,  and  he,  the 
commence-       plaintiff,   thereby  wholly  lost,   and  was  deprived  of  the 

ment  of  the        *  ,  ■ 

service  and  assistance  of  his  said  servant  and  apprentice, 
and  of  all  the  benefit  and  advantage  which,  might  and 
in  respect  of  w<>^^  Otherwise  have  arisen  and  accrued  to  him  firom  such 
damages  up  to  service,  but  also,  thereby,  the  plaintifi^was  forced  to  lay  out, 
commencing  and  expend,  divers  sums  of  money,  in  and  about  the  hiring 
The  jury  found  of  another  person,  and,  also,  in  and  about  endeavouring  to 
raffi^Vfor  ^^  ^^  ^^  apprentice.  And  the  plainti£P  further  saith 
those  damages,  that  by  means  of  the  premises,  the  said  finger  and  hand, 
a  further  sum    and  arm  of  the  said  apprentice  have  become,  and  are  per* 

of  20/.  on  ac« 
count  of  pros- 
pective damages,  and  the  Court  refused  to  disturb  the  verdict 


had  recovered 
for  damages 
that  would 
accrue  subse- 


action.     The 
defendant 
paid  into 
Court  102., 
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manently  crippled,  and  huirt,  and  his  general  health  greatly  ^840. 
injured ;  and  that  he  will  never  again  be  able  to  work  at  his  homou. 
trade  and  business;  and  the  plaintiff  will,  thereby,  lose  all  g-^-^J««.-g 
benefit  and  advantage  which  he  might,  and  would  other-  and  Anothef . 
wise  have  received  finom  his  future  services,  and  asastance 
from  thenceforth,  until  the  expiration  of  his  term  of 
apprenticeship,  while  he,  the  plaintiff,  will  remain  liable  to 
maintain  him.  Damages  200L  Plea,  That  the  plaintiff 
had  not  suffered  damages  to  a  greater  amount  than  lOiL,  and 
payment  of  that  sum  into  Court  Replication.  That  the 
plaintiff  had  suffered  damages  to  a  greater  amount  than  the 
sum  of  lOL  The  cause  was  tried  before  Lord  Dernnan,  C.  J., 
at  Gruildhall,  at  the  sittings  after  last  Michaelmas  Term.  His 
Lordship  directed  the  jury  to  consider,  first,  if  the  damages 
resulting  fit>m  the  injury  by  the  defendant's  dog,  amounted 
to  more  than  10^  prior  to  the  commencement  of  the  action : 
and,  secondly,  what  amount  they  might  think  proper  to 
give,  in  respect  of  subsequent  damages,  till  such  time  as  the 
apprentice  should  recover  the  perfect  use  of  his  hand.  The 
jury  found  by  their  verdict  that  the  plaintiff  had  not  sus^ 
tained  damages  to  a  greater  atnount  than  lOL  prior  to  th^ 
commencement  of  the  action;  and  estimated  the  fiiture 
damages  at  20/.  in  addition  to  the  10/.  paid  into  Court 

Erie  now  moved  for  a  rule  to  shew  cause  why  that 

verdict  should  not  be  set  aside,  and  the  vexdict  entered  for 

the  defendant,  upon  leave  given  at  the  trial,  on  the  ground 

that  prospective  damages  could  not  be  recovered.     The 

action  is  brought  by  the  Master,  for  damages  that  had 

resulted  to  him  Scorn  losing  the  services  of  his  apprentice^ 

by  reason  of  his  being  bitten  by  a  dog  of  the  defendant    It 

appeared  in  evidence,  that  the  apprentice  had  been  in  the 

hospital  a  few  weeks^  and  that  the  master  had  been  at  some 

ense  in  hiring  a  person  to  do  the}  work  of  the  apprentice 

ng  that  time ;  and  that  he  would  be  perfectiy  recovered 

k  few  weeks  more.   The  defendant  paid  into  Court  10&  in 

lect  of  the  damage ;  the  plaintiff  was  not  contented  with 

II  2 
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1840.       this,  but  sought  to  recover  more,  by  including,  in  the 
HoDsoLL     present  action,  prospective  damages;     One  of  the  questions 
^     »•  left  for  the  lury  was,  whether  the  plaintiff  had  sustained 

and  Another,  greater  damages  than  lOL  before  the  commencement  of  the 
action  ?  The  jury  found  that  he  had  not ;  but  if  they  were  at 
liberty  to  take  into  account  the  damages  the  plmntiff  would 
sustain  subsequently  to  the  commencement  of  the  action, 
then  they  found  a  verdict  for  201,  This  verdict  ought  to 
have  been  for  the  defendant,  for  the  plaintiff  cannot  be 
allowed  to  recover  damages  which  had  not  accrued  at  the 
commencement  of  the  action.  What  is  the  cause  of  action? 
not  the  harm  sustained  by  the  boy,  by  the  injury  done  to  his 
hand ;  but  for  damages  sustained  by  the  master,  by  losing 
the  services  of  the  apprentice.  The  action  could  not  lie 
tiU  damages  had  been  sustained,  and  when  the  action  is 
brought,  the  question  that  arises  is,  what  has  been  the 
amount  of  those  damages.  [Lord  Denman,  C.  J. — Has  not 
the  plaintiff  sustained  damages  by  having  a  less  usefid  ap- 
prentice during  all  that  period  ?]  For  this  the  defendant 
pays  lOl.  into  Court  [Lord  Denmath  C.  J. — That  is  for 
his  loss  on  account  of  the  expenses  he  has  incurred ;  but 
what  has  he  for  the  loss  of  his  machine  during  the  remainder 
of  the  apprenticeship,  considering  the  apprentice  in  that 
light  ?]  He  must  bring  his  action  for  such  damages  as  they 
accrue.  Distinct  damages  can  only  b^  recovered  by  distinct 
actions;  and  in  HamhleUm  v.  Veere{a)i  upon  case  for 
seducing  away  an  apprentice  fix)m  the  service  of  his  master, 
by  reason  whereof  he  had  lost  the  service  of  his  said  appren- 
tice for  the  whole  period  of  the  term  of  his  apprenticeship^ 
the  jury  assessed  damages  generally.  Judgment  was  ar- 
rested on  motion,  because  it  appeared  that  the  whole  term 
of  apprenticeship  had  not  expired.  The  note  of  Serjt 
WiUiams{b)f  to  that  case  is,  that  where  it  is  positively 
and  expressly  averred  in  the  declaration,  that  die  plain 
tiff  has  sustained  damages  from  a  cause  subsequent  to  ti 

(a)  2  Saund.  169.  ib)  p.  171. 
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commencement  of  the  action,  or  previous  to  the  plain-        1840. 
tiflTs  having  any  right  of  action,  and  the  jury  give  entire       Hodsoll 
damages,  judgment  will  be  arrested ;  a  fortiori,  therefore,  if  «'• 

the  jury  find  specific  dams^s  subsequently  to  the  com-    and  Another. 
mencement  of  the  action,  that  verdict  must  be  set  aside. 
The  damages  he  ckdmed  were  for  the  injury  sufiered  and 
loss  snstained,  before  the  commencement  of  the  acdon,  and 
subsequently  to  it  also.     But  there  was  in  reality  no  proof 
that  the  apprentice  had  suffered  any  permanent  injury,  for, 
though  the  plsdntiff  avers  that,  by  reason  of  the  premises, 
the  said  apprentice  is  greatly  hurt,  and  that  he  will  never 
again  be  able  to  work  in  the  said  trade,  yet  the  only  evi- 
dence is,  that  there  was  a  continuing  stiffening  of  the 
finf^^ers,  and  that  in  the  course  of  time  their  use  might 
probably  be  restored ;  a  permanent  injury  is  that  which  will 
never  be  recovered  fix)m,  and  it  is  stated  that  he  will  never 
again  be  capable  of  using  his  hand.     [^Littledale,  J. — That 
would  be  supported  by  proof  that  he  could  not  use  it  for 
one  year  or  so.]     The  master  is  bound  to  bring  his  action 
for  the  loss  firom  time  to  time.     [^Coleridgef  J. — In  that 
case  the  action  must  be  brought  every  day.     Littledale,  J. 
— That  is  contrary  to  the  principle  of  not  favouring  a  mul- 
tiplicity of  actions.]     In  Horn  v.  Chandler  (a),  where  an  ap- 
prentice had  covenanted  to  serve,  and  ran  away,  and  the 
plaintiff  had  declared  for  the  loss  of  the  whole  term,  part 
whereof  was  unexpired,  it  might  be  helped  upon  demurrer, 
because  the  plaintiff  might  take  damages  for  the  departure 
only,  and  not  for  the  loss  of  service  during  the  term,  but 
not  after  verdict     [Littledaley  J. — But  in  this  case,  there 
was  no  firesh  cause  of  action,  it  is  merely  fi*esh  damages; 
till  there  has  been  some  firesh  injury,  there  is  no  fresh 
cause  of  action.]     In  Malachy  v.  Soper  and  another  (6),  the 
action  was  brought  by  the  owner  of  several  shares  in  a 
ining  company,  for  sltoder  of  tide,  and  the  jury  gave 
mages  for  loss,  by  such  slander  of  tide,  only  up  to  the 

(a)  1  Mod.  271.  {h)  3  Bing.  N.  C.  371 ;  3  Scott,  723. 
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time  when  the  action  was  commenced ;  so  here,  the 
can  only  be  good  for  a  period  up  to  the  comm^icement  of 
the  action,  and  a  sum  of  lOiL  is  paid  into  Court  in  respect 
of  that  time,  and  the  jury  find  that  to  be  sufficient;  but 
they  give  a  fiirther  sum  on  account  of  prospective  damages. 
This  finding  was  improper,  and  the  defendant  having  paid 
into  Court  a  sufficient  sum  to  cover  the  damages  sustained 
by  the  plaintiff,  the  verdict  ought  to  have  been  for  the 
defendant 


LiTTLEDALE,  J.— No  rulc  ought  to  be  granted  in  this 
case.  This  action  is  brought  by  the  master,  to  recover 
damages  for  injuries  sustained  by  his  apprentice.  It  is 
contended,  that  the  evidence  did  not  support  the  dedarar 
tion,  by  proving  that  the  apprentice  had  suffered  a  per- 
manent injury.  This,  however,  is  clearly  a  permanent 
injury  according  to  the  evidence  of  the  suigeon.  But  then 
it  is  said,  that  the  finding  of  the  jury,  as  to  the  amount  of 
damages,  was  wrong.  Now,  you  may  shew  an  injury  of  a 
permanent  nature  beyond  the  time  at  which  the  action  is 
brought,  as  in  the  case  of  a  policy  of  insurance  and  other 
like  instances.  Then,  can  prospective  damages  be  given? 
It  appears  to  me  that  they  may ;  for  this  arises  firom  one 
injuiy,  if  they  arose  firom  various  injuries  that  would  be 
different  The  case  of  Malachy  v.  Soper  has  been  referred 
to,  but  that  is  not  an  authority  to  bind  the  present  case.  It 
is  fix>m  the  consequence  of  one  unlav^  act  You  cannot 
have  a  fi:esh  action,  unless  there  be  a  firesh  unlawful  act 
done,  and  fresh  damages  also  sustained,  as  resulting  fit>m 
that  act 

CoLSRiDOE,  J. — The  moment  the  master  sustains  damages, 
then  a  cause  of  action  arises,  and  the  juiy  may,  in  estimat- 
ing the  damage^  calculate  the  whole  amount  of  loss  to  be 
incurred  by  the  master,  resulting  from  this  one  injury. 


Lord  Denman,  C.  J, — Hamhleton  v.  Veere^  which  ha? 
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been  cited  in  this  nfgumen^  by  no  means  decides  that  a       1840. 
fireab  action  most  be  brought  each  time  that  fieah  damages     hodboll 
accrue.    The  note  there  states,  that  in  trespass  and  in  tort,   ^      ^' 
new  actions  may  be  brou^t  as  often  as  new  injuries  and   and  Another. 
wrongs  are  repeated,  a  doctrine  quite  consistent  with  the 
finding  of  the  jury  in  the  present  case,  where  all  the  injury 
results  firom  one  and  the  same  act    We  think,  consequently, 
that  there  must  be  no  rule. 

Rule  refused. 


DuDDEY  V.  Yates. 

JHL  VMFRE  Y  shewed  cause  against  a  rule  nisi,  obtained  Where  it  is 
by    WhUelwniy  for  a  new  trial,  in  a  cause  which  had  been  |^  ^auM,  which 
tried  before  the  sheriff.     The  rule  was   made  absolute.  J^.^uof^ 
Humfrey  now  applied,  under  the  special    circumstances  trW,  should  bo 
of  the  case,  that  it  should  be  tried  before  a  judge  of  the  jnd^ofthesu- 

•       >-^  penoi  courts, 

supenor  Courts.  mappUcation 

for  tnat  pur- 
poae  will  be 

fVhitehurst,  contra,  submitted,  that  an  application    to  entertained  by 

the  Court  on 

remoye  a  cause  from  the  Sheriff'  Court,  after  an  order  disposing  of 
had  been  made  for  a  writ  of  trial,  must  form  the  subject  of  ^^  trial  with- 
a  separate  application.     The  opposite  party  ought  to  have  ^^^  making  a 
an  opportunity  of  shewing  cause  against  such  an  applicar  cation. 
tion,  which  they  could  not  be  prepared  to  do,  when  they 
came  to  the  Court  merely  to  answer  a  rule  for  a  new  trial 

Humfrey  stated  that  the  practice  had  been  introduced 
into  the  Exchequer,  to  consider  such  applications  as  the 
present,  on  disposing  of  a  rule  for  a  new  trial,  in  order  to 

re  expense  to  the  parties. 

CoLBBJDGE,  J. — I  think  that  it  is    desirable  that  this 
^ise  should  be  tried  before  a  judge  of  the  superior  Courts, 
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and  I  also  think  it  desirable  to  adopt  tbe  practice  pre- 
vailing in  the  Court  of  Exchequer,  of  considering  such  an 
application  as  the  present  on  disposing  of  the  rule  for  a  new 
triaL  The  present  rule  will,  therefore,  be  made  absolute 
for  a  new  trial,  and  the  cause  will  be  tried  before  a  judge 
of  this  Court 

Rule  absolute  accordin^j. 


Where  a  plun- 
tiff  in  eject- 
ment hu  been 
nonsuited  for 
want  of  the  de- 
fendant con- 
fessing lease, 
entry,  and 
ouster,  the 
proper  appli- 
cation is  to  set 
aside  the  non- 
suit and  obtain 
a  new  trial  and 
not  to  restore 
the  cause  to 
the  list 


Doe  d.  Fish  v.  Macdonell. 

x^RESSWELL  and  Ocuelee  shewed  cause  against  a  rule 
obtained  by  James  for  restoring  this  cause  to  the  list  It 
appeared,  that  when  the  cause  was  called  on,  the  defendant 
not  appearing^  the  plaintiff  was  nonsuited,  by  the  defend- 
ant not  confessing  lease,  entry,  and  ouster.  A  preliminary 
objection  was  taken  to  the  form  of  the  rule,  as  it  ought  to 
have  been  for  setting  aside  the  nonsuit  and  granting  a  new 
triaL 

James,  contra,  contended,  that  the  rule  might  now  be 
moulded  by  the  Court  into  the  form  suggested. 

Williams,  J. — This  rule  would  apply  to  the  case  of  a 
cause  being  struck  out  of  the  paper,  but  not  to  the  case  of  a 
nonsuit  The  rule  misconceives  the  form  of  the  applica- 
tion, and  I  cannot  compel  the  parties  to  shew  cause  against 
a  different  rule  firom  that  with  which  they  have  been 
served.  .  The  present  rule  must,  therefore,  be  dischaiged. 


Rule  discharged 
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\y  OOPER  moved  for  leave  for  the  defendant  to  be  allowed  setMe,  That 
to  defend  himself  in  forma  pauperis.  It  was  an  indictment  jn^n^^ct^* 
fiw  a  libel  prosecuted  at  the  instance  of  the  Society  for  the  ™?n*  ^o""  * 

^  ''  ,        misdemeanor, 

Suppression  of  Vice,  and  the  defendant  had  moved  the  in-  swean  that  he 

dictment  from  the  sessions,  by  writ  of  certiorari  into  this  in  the  world. 

Court.     The  affidavit  on  which  the  application  was  founded,  J^  ^^ 

stated  the  defendant  not  to  be  worth  &L  beyond  his  neces-  apparel  and 

tools  of  trade, 

sary  wearing  apparel,  and  tools  of  trade.     He  cited  1  Chit  he  m&^  be  ad- 

Crinu  Law^  4/12^  and  Vin.  Abr.  "  Pauper^  (B).  Sa^forma  pau- 

peris, although 
the  indictment 

Williams,  J. — What  was  the  reason  of  the  defendant  was  removed 
removing  the  indictment  into  this  Court  ?  gions  at  his  Ui- 


stance. 


Cooper  stated  the  reason  to  be,  that  he  was  desirous  of 
having  the  case  tried  by  a  special  jury,  and  that  the  prose- 
cutors were  a  body  of  anonymous  persons,  with  whose  cir- 
cumstances and  position  he  was  quite  unacquainted. 

WiLLLAMS,  J. — In  the  case  of  Rex  v.  Reynolds  (a),  it 
was  held,  that  if  a  defendant  removes  an  indictment  by 
certiorari,  without  good  cause,  he  cannot  be  admitted  to 
sue  in  forma  pauperis.  I  understand,  however,  from  the 
officers  of  the  Crown  Office,  that  such  a  motion  as  the 
present  is  sometimes  granted,  on  producing  such  an  affi- 
davit as  that  on  which,  the  application  is  founded.  If  it  is 
a  mere  matter  of  discretion,  I  do  not  see  why  he  may  not 
be  admitted  to  defend  in  form&  pauperis. 

Rule  granted, 
(a)  1  W.  Bl.  130. 
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Gbiffin  v.  Smyths. 

wWch^Ae  PeTERSDORFF  shewed  cause  against  a  rule  obtained 

i™^*PP»J«  by  V.  Lee^  calling  on  the  plaintiff  to  shew  cause  why  he 

■worn  in  Ire-  should  not  produce  to  the  defendant,  for  the  purpose  of 

^joiogij^oQ^  taking  a  copy,  an  annuity  deed,  a  bond,  and  a  warrant  of 

C^  rf*^  attorney  to  secure  the  annuity.     A  preliminary  objection 

Qwfien's  was  taken  to  an  affidavit,  on  reading  which  the  rule  was 

Bench,  cannot     .  ^ 

be  read  in  the    drawn  up,  on  the  ground,  that  from  the  jurat  it  did  not 

Q„g^»,  appear  that  the  affidavit  had  been  sworn  before  a  oom- 

B^ch  in  Eng.  missioner,  who  had  power  to  administer  such  an  oath  as 

Where ade-  would  enable  the  party  to  read  the  affidavit    The  form 

fendant  seeks        /•    ^      •  m 

to  obtain  a        of  the  jurat  was :  '^  Taken  and  sworn  before  me,  at  Tralee, 

^^y  dbed,  "^  ^®  ^™^  ^^  ^«"7»  *1^  ^^  o<*  ^¥^  1^40,  a  com- 
bond,  and  war-  miggioner  of  Her  Majesty's  Queen's  Bench  in  Ireland,  ap- 

rant  of  attorn^        .  . 

to  aecure  the  pointed  for  taking  affidavits  in  that  county,  and  I  know  this 
^IJ^he  deponent,  William  John  Nelligan,  a  commissioner."  The 
SS^iHopy*  affidavit  was  made  by  a  person  named  John  Lynch.  From 
or  part  of  those  the  jurat  it  appeared,  that  the  person,  before  whom  the 

instnmients  /*»  i     •  . 

was  made  at  affidavit  was  swom,  was  not  a  person  having  a  competent 
theiruecution.  authority  which  this  Court  could  recognise.  By  the  3  &  4 
Wm.  4,  c.  42,  s.  42,  it  was  provided,  *^  that  the  Lord  High 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of  the 
great  seal,  the  said  Courts  of  law,  and  the  several  Judg^ 
of  the  same,  shall  have  such  and  the  same  powers,  for 
granting  commissions  for  taking  and  receiving  affidavits  in 
Scotland  and  Ireland,  to  be  used  and  read  in  the  said  Courts 
respectively,  as  they  now  have  in  all  and  every  the  shires 
and  counties  within  the  kingdom  of  England,  and  dominion 
of  Wales,  and  town  of  Berwick-upon-Tweed,  and  in  the 
Isle  of  Man,  by  virtue  of  the  statutes  now  in  force."  The 
commissioner  before  whom,  in  the  present  case,  the  affidavit 
was  swom,  was  not  a  person  acting  under  a  commisnoi^ 
granted  by  this  Court,  or  any  Court  in  Westminster  Hall, 
pursuant  to  the  provisions  of  that  statute.     Nothing  ap- 
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peered  in  the  jurat  to  shew^  that  the  party  administering        1S40. 
the  oath  had  any  power  independent  of  the  statute.     Pre-      gwwn 
▼ious  to  the  passing  of  that  statute,  a  party  might  have  been  v* 

sworn  in  Ireland,  before  a  magistrate,  or  a  justice  of  the 
peace,  or  other  person  authorised  to  take  affidavits  in  that 
country  (a).  The  same  rule  prevailed  with  repect  to  affi- 
davits sworn  in  Scotland,  Watson  v.  Williamson  (6).  The 
affidavit  might  have  been  sworn  before  a  m^istrate,  or  a 
justice  of  the  peace,  or  before  one  of  the  judges  of  the 
superior  Courts  in  Ireland;  and  possibly  this  affidavit 
might  be  receivable  in  the  Court  of  Queen's  Bench  in 
Ireland.  There  was  not,  however,  any  authori^  to  shew, 
either  by  statute  or  decision,  that  such  an  affidavit  was  re- 
ceivable in  this  Court  So  fiur  as  this  Court  was  concerned, 
it  was  an  affidavit  made  before  a  person  without  competent 
authority  to  administer  an  oath. 

V,  JLee^  contra,  contended,  that  it  was  perfectly  compe- 
tent for  the  Court  to  receive  the  affidavit,  and  cited  Kilby  v. 
Stanton  (c),  where  the  Chief  Baron  of  the  Exchequer,  sitting 
in  equi^,  allowed  an  affidavit,  sworn  before  a  commissioner 
of  the  Court  of  Exchequer  in  Ireland,  to  be  read.  No  doubt 
such  an  affidavit  might  have  been  read  before  the  passing  of 
the  statute,  and  the  object  of  the  act  being  to  extend  the 
powers  of  the  Court,  instead  of  curtailing  them,  there  could 
be  no  reason  why  the  affidavit  should  not  be  read  now. 

Petersdarff  cited  SAarpe  v.  Johnson  {d),  in  which  it  was 
held^  that  an  affidavit,  with  a  similar  jurat  to  the  present, 
could  not  be  read  Chief  Justice  Tindal  there  said,  '^  the 
only  question  here  is,  whether  Mr.  Gaynor,  before  whom 
this  affidavit  is  sworn,  is  a  commissioner  appointed  under 
the  provisions  of  the  3  &  4  Wm.  4,  c.  42,  s.  42.  I  have 
ained  from  my  clerk  his  list  of  the  persons  appointed, 
I  I  do  not  find  the  name  of  Gaynor  tunong  them."    That 

1  Tldd's  Prac.  166,  Ed.  9.  (c)  2  Y.  &  Jer.  75. 

Ante,  vol.  1»  p.  607.  id)  Ante,  vol.  4,  p.  324. 
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1840.        case  clearly  shewed  that  the  Courts  would  not  receive  an 
GBirFuT      ^^ffi^J^i-vit  sworn  before  a  person  professing  to  be  a  commis- 
V*  sioner  in  Ireland,  unless  it  appeared  that  he  was  a  person 

appointed  to  be  a  commissioner  under  the  act  in  question. 

Cur.  adv.  volt 

Williams,  J. — On  this  point,  I  am  of  opinion,  that  the 
affidavit  has  not  a  proper  jurat.  It  seems  to  me  that  the 
description  contained  in  it  does  not  bring  the  commissioner 
within  any  of  the  cases  cited.  He  neither  describes  himself 
as  being  a  commissioner  of  any  Court  in  this  country,  or 
as  a  commissioner  of  this  Court  I  think,  therefore,  that 
I  cannot  read  the  affidavit  so  sworn. 

V.  Lee  then  contended,  that  the  rule  might  be  supported 
by  the  other  affidavits,  on  which  the  rule  had  been  drawn 
up. 

Peteridorff  then  proceeded  to  shew  cause  on  them.  The 
rule  required  the  plaintiff  to  produce,  for  the  purpose  of 
taking  a  copy,  an  annuity  deed,  a  bond,  and  a  warrant  of 
attorney,  to  secure  the  annuity.  Judgment  had  been  signed 
on  the  warrant  of  attorney  in  Ireland.  An  action  was  brought 
upon  that  judgment.  The  affidavit  supporting  the  rule,  did 
not  state  that  two  parts,  or  two  copies  of  the  annuity  deed, 
bond,  or  warrant  of  attorney,  had  not  been  made,  but  merely 
stated,  that  the  defendant  had  not  copies  of  them.  This  was 
not  sufficient  to  call  upon  the  plaintiff  to  produce  the  instru- 
ments in  question.  The  presumption  would  be  that  the 
defendant  would  have  either  a  part  or  a  copy  of  the  instni- 
ments  by  which  he  was  to  be  bound,  and,  therefore,  he 
could  not  require  the  plaintiff  to  produce  those  instruments^ 
without  rebutting  that  presumption.  Besides,  it  was  not 
suggested  for  what  purpose  the  copy  was  wanted. 

V,  Leey  in  support  of  the  rule,  contended,  that  as  the 
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instmments  in  question  were  executed  by  the  defendant, 
for  the  benefit  of  the  plaintiff,  it  must  be  presumed  that 
only  one  copy  or  part  was  made.  The  defendant  could  have 
no  object  in  incurring  the  expense  of  executing  two  parts. 
That  being  so,  enough  had  been  done  to  call  upon  the 
plaintiff  to  shew,  that  more  than  one  part  or  copy  had  been 
made. 
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Williams^  J. — I  am  not  aware  of  the  right  to  call  for 
documents,  except  in  certain  casesi,  but  I  am  aware  tiiat 
there  have  been  cases  where  one  part  only  of  a  deed  has 
been  executed,  and  it  is  necessary  for  the  plaintiff  to  main- 
tain his  action  to  have  access  to  that  part  which  is  in  the 
hands  of  the  defendant;  if  it  is  shown  that  only  one  part 
has  been  executed,  a  rule  has  often  been  granted  to  allow 
the  plaintiff  to  have  a  copy.  That  is  the  case  on  the 
part  of  the  plaintiff,  but  I  am  not  aware  that  a  party  can 
be  called  upon  to  give  a  copy,  where  it  is  merely  wanted 
for  the  defence.  But,  however  that  may  be,  as  in  this  case, 
it  does  not  appear  that  more  tiian  one  part  was  not  executed, 
the  ground  on  which  such  an  application  is  usually  made, 
fidls,  luid  the  rule  must  be  discharged. 

Rule  dischaiged 


Thb  South-Eastebn  Railway  Company  v.  Sprott. 

{Before  the  Four  Judges.) 

J3EBT,  to  recover  the   amount  of  calls    upon  certain  where  a 
«>^are8,  of  which  the  defendant  was  holder,  in  the  Soutii-  {"^^^ 
stem  Railway  Company.     The  first  count  of  the  decla-  tained  to  plead 

'^  A      ./  several  pleas, 

that  order  is  made  a  rule  of  Court ;  if  the  plaintiff  wishes  to  get  rid  of  those  pleas,  his 
iion  should  be  to  rescind  the  judge's  order.     A  rule  to  strike  out  the  pleas  was  discharged, 
inse  not  drawn  up  "  on  reading  uie  declaration,"  or  on  affidavit  that  the  pleas  were  identical. 
"be  Court  will  not  allow  an  amendment  in  such  cases. 
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1840.       xation  was  for  150^,  the  amount  of  one  call ;  the  second,  £» 

^^v-""^    a  like  sum  upon  another  call ;   and  the  third  count  was  far 

Soath-Eaftem  interest  due  in  respect  of  them.     The  defendant  took  out  a 

Railway  Co,  gununons  before  Mr.  Justice  LUtledak,  for  leave  to  plead 

SpBorr.       several  matters,  and  an  order  was  drawn  up  to  that  eifiect, 

which  was  made  a  rule  of  Court,  and  the  defendant  pleaded 

accordingly.     A  rule  was  afterwards  obtdned,  calling  on 

the  defendant  to  show  cause  why  the  first  plea  to  the  first 

count,  and  the  first  plea  to  the  second  count  should  not  be 

struck  out 

Channell  now  shewed  cause,  and  took  a  preliminaiy  objec- 
tion, the  luleisinnegular  in  point  of  form;  for,  a  judge's  (»der 
to  plead  several  matters  having  been  obtained,  the  motion 
should  be  to  rescind  that  order  before  any  ulterior  steps  are 
taken.  The  plea  is,  in  foct,  pleaded  under  a  rule  of  this 
Court ;  and  to  make  the  present  rule  absolute,  would  be  to 
cause  one  rule  of  the  Court  to  contradict  another,  both 
being  in  existence  at  the  same  time.  In  FawM  v.  Petre^ 
and  Wright  v.  EBiat,  (a)  Lord  Denman,  C.  J.,  intimated 
his  opinion,  that  where  the  order  of  a  Judge  bad  been 
obtained,  the  motion  before  the  Court  shodd  be  to 
discharge  such  order;  but  his  lordship  held  that  the  refusal 
of  the  learned  judge  was  an  order,  (b) 

Sir  WUUam  Fotteti,  contra.  The  present  applicati<m 
has  no  reference  to  the  order  alluded  to,  but  is,  in  form  and 
substance,  to  set  aside  pleas  that  have  been  improperly 
pleaded.  This  is  constantiy  done.  It  is  the  substance  of  the 
rule  that  is  to  be  considered ;  for  the  application  is  to  strike 
out  pleas  actually  pleaded;  the  Court  may,  if  it  thinks 
proper,  set  aside  the  order,  but  it  has  certainly  the  power 
of  setting  aside  the  pleas,  and  that  may  be  done  under  the 
present  rule.  [Patteson,  J* — But  it  must  be  done  in  the 
proper  form.]     No  difficulty  arises  finom  anytiiing  stated  ir 

(a)  5  Add.  &  El.  SIS.  (b)  lb.  p.  893. 
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the  aflSdavitSy  aad  no  harm  can  regult  fiknn  the  course        1840. 
contended  for,  as  no  one  is  prejudiced  by  it  ^ 

SonduEttton 

CoLBBiDOE,  J. — ^That  argument  would  apply  to  every  «. 

technical  objection.  ^^•'"• 

Lord  Demman,  C.  J. — It  is  very  desirable  that,  where 
there  is  anything  in  the  shape  of  judicial  authority,  it 
^uld  not  be  set  aside,  without  being  brought  expressly 
under  the  notice  of  the  Court  It  ought  not  to  be  done  by 
indirect  means.  If  pleas  have  been  pleaded  by  sufficient 
authority,  that  authority  ouj^  to  be  propetly  revoked.  It 
having  been,  however,  the  practice  hitherto  for  similar 
roles  to  be  granted,  notwithstanding  they  may  have  been 
preceded  by  a  judge's  order,  as  in  the  present  case ;  and  as 
the  objection  has  not  hitherto  been  taken,  we  think  the 
present  case  may  go  on,  but  shall,  for  the  future,  consider 
this  objection  a  valid  one. 

ChanneL  This  rule  is  defective ;  as  it  is  not  drawn  up 
on  reading  the  declaration.  The  Court  cannot  interfere 
without  having  a  knowledge  of  the  declaration ;  and  nothing 
is  stated  in  the  affidavits,  to  dispense  with  this.  The  Court 
may  take  judicial  notice  of  the  act,  constituting  this  com- 
pany, and  that,  under  the  act,  they  have  the  power  to 
declare,  and  plead  in  a  certain  form,  but  it  ought  to  appear 
bom  the  affidavits  that  they  have  so  pleaded.  The  Court 
cannot  otherwise  be  informed;  and  will  not  make  that 
presumption  in  their  fistvour ;  for  the  act  does  not  oompel  the. 
company  to  plead  in  the  form  given  by  the  statute,  or  ex- 
clude the  common-law  right  of  declaring  in  the  ordinary 
way.  In  a  similar  case  (a)  the  Court  of  Elxchequer  dis- 
charged, with  costs,  a  rule  for  striking  out  one  of  two  counts, 
ihe  ground  that  they  were  identical,  because  the  rule  was 

Roy  V.  Bristowe,  5  Dowl.  452.    S.  C.  2  Mee.  k  Wels.  241. 
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improperly  drawn  up,  it  not  being,  on  reading  the  declara- 
tion, nor  upon  affidavit,  that  they  were  identical 

Sir  W.  W.  FoUetU  This  objection  is  not  a  valid  one. 
It  appears  on  the  &ce  of  the  record  that  the  plaintiffi  are  a 
company;  and  when  the  statute  gives  a  form,  such  affi- 
davits are  quite  unnecessary,  for  it  must  be  presumed  that 
the  declaration  is  in  the  statutable  form. 

Feb  Cubiam. — This  objection  is  fittaL  The  Court  can- 
not say  they  will  not  allow  a  plea  to  be  pleaded,  unless  they 
first  know  what  is  the  declaration*  The  plaintiff  should 
have  informed  us  on  this  point ;  for  we  cannot  otherwise 
decide  as  to  the  pleadings  arising  on  it  The  rule  must, 
therefore,  be  discharged. 

Channell  then  asked  for  costs,  citing  a  case  that  had  been 
recently  decided  in  the  Court  of  Exchequer  (a)^  where  a 
rule  had  been  obtained  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  and  the  rule  was  discharged 
with  costs.  Parker  B.,  observing,  **  This  application  being 
in  the  nature  of  an  appeal  from  the  decision  of  the  taxing 
officer,  the  rule  must  be  discharged  with  costs.** 

Sir  W.  W.  FoUett  asked  permission  to  amend. 

Lord  Denhan,  C.  J. — We  cannot  allow  of  that ;  parties 
ought  to  be  well  prepared  before  coming  into  Court.  In  the 
present  instance,  however,  we  think  that  no  costs  should  be 
given. 

Rule  dischaiged,  without  costs, 
(a)  Patrick  v.  Colerick,  4  Mee.  8e  Wela.  627. 
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1840. 

Davenport  v.  Jones. 

^ERVIS  and  Wehby  shewed  cause  against  a  rule  nisi,  Wli«reezliibits 

obtained  by  James^  on  behalf  of  the  defendant,  to  inspect  in  the  coarse  of 

and   take   copies  of  certain   exhibits,   referred   to    in   an  fo^**^^^." 

affidavit,  sworn  in  the   month  of  January,    1839.     The  ter,  the  Court 

.  •'  ,         will  not,  after 

affidavit  was  one  which  was  used  in  support  of  a  motion  the  conclusion 
for  an  attachment  against  the  sheriff  for  taking  larger  fees  TOmpel't^e"*^' 
than  he  was  entitled  to  receive  by  law.     That  rule  was  partyexhibit- 

•'  ing  to  give 

referred  to  the  Master  in  H.  T.,  1839,  and  affidavits  were  copies  of  thow 

read,  on  that  occasion,  on  the  part  of  the  plaintiff,  and  opponent. 

certain  exhibits  attached  to  the   affidavits.     The  Master 

made  his  report,  and  the  overcharges  were  repaid  on  the 

16th  March,  1839.     The  present  rule  was  moved  for  on 

the  last  day  of  Hilary  Term,  1840.     It  did  not  appear,  by 

the  affidavits,  what  was  the  defendant's  object  in  seeking  to 

obtain  copies  of  these  exhibits,  nor  did  it  directly  appear, 

that  these  exhibits  were  still  in  the  Master's  office.      It 

was  contended,  that  the  defendant  was  not  entitled  at  all  to 

these  exhibits,  as  all  the  proceedings  on  the  rule  were  ended, 

and  more  particularly  was  he  not  entitled  to  them,  after  the 

delay  which  had  taken  place.     Under  those  circumstances, 

the  present  rule  ought  to  be  discharged. 

Jamesyin  support  of  the  rule,  contended,  that  the  docu- 
ments having  been  once  exhibited,  the  opposite  party  had  a 
right  to  inspect  and  take  copies  of  them,  at  any  time, 
without  disclosing  the  purpose,  to  which  he  wished  to  apply 
them.  He  cited  Tebbutt  v.  Ambler  (a).  In  that  case,  it 
was  held,  that  where  a  defendant  makes  an  affidavit  at  a 
judge's  chambers,  identifying  a  document  which  is  exhibited 
to  him  only,  and  not  filed,  he  will  be  compelled  to  allow 
!  plaintiff  to  take  a  copy  of  that  document,  although  it  is 
rom  that  it  will  fiimish  a  defence  to  the  action.     That  case 

(a>  Ante,  vol.  7^  p.  674. 
vou  vm.  K  K 
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1840.        was  a  sufficient  authority  to  shew  the  defendant  to  be 
^2^^JJj^^    entitled  to  a  copy  of  the  exhibits  in  question* 


0. 

JOMlt. 


CoLERiDQE,  J.  —  There  is  a  preliminary  difficult  in 
granting  the  application  made  in  this  case.  Suppose  those 
exhibits  to  have  been  attached  to  affidavits,  then  they 
would  remain  in  the  Master^s  office ;  and,  beyond  all  doubt, 
it  would  be  a  breach  of  duty  by  the  Master,  to  part 
with  those  exhibits,  without  a  good  reason.  If  they  are 
exhibits,  either  they  are  in  the  Master^s  office,  or  they 
are  not.  If  they  are  in  the  office,  they  may  be  inspected. 
If  they  have  been  delivered  out  of  the  office,  into  the  hands 
of  the  party,  by  the  Master,  because,  in  the  exercise  of  his 
discretion,  he  thought  they  were  functi  officio,  I  will  assume 
that  he  has  properly  allowed  them  to  leave  his  office.  If  so, 
then  comes  the  question,  as  to  what  right  I  have  to  call  on 
any  of  these  parties  to  produce  documents,  to  which  they 
have  a  right?  in  order  for  that,  I  assume,  to  fumish  an 
antagonist  with  the  means  of  taking  other  proceedings, 
independent  of  the  attachment  But  I  am  by  no  means 
certain,  that  they  are  not,  at  present,  in  the  Master's  office, 
and  if  not,  that  they  have  been  delivered  out  with  the 
consent  of  the  Master,  which,  I  must  presume,  was  ri^tiy 
given.  The  general  rule  laid  down  in  the  case  of  Tebbutt 
V.  Ambler  does  not  apply  to  the  present  There,  a  cause 
was  pending;  but  here,  the  matter  on  which  the  exhibits 
were  made  are  at  an  end.  The  rule  was  moved,  with  costs, 
and  must,  therefore,  be  dischaiged  with  costs. 

Rule  discharged  with  costs. 
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The  QuBfiM  V.  Harrib. 
{Before  the  Four  Judges.) 

Sir  FREDERICK  POLLOCK,  on  the  7th  day  of  Wbcreanile 
May»  1839y  had  obtained  a  rule  for  an  information  in  the  fo^tionin 
nature  of  a  quo  warranto^  calling  upon  the  defendant  to  ***®"*^^]fj,^' 
shew  cause  by  what  authority  he  claimed  to  exercise  the  vnd«r  the  32 
fianchise  of  a  free  miner  of  the  forest  of  Dean.     From  the  &  uhid been 
affidavits  it  appeared,  that  the  defendant  had  appUed  on  the  t^;:t:t^ 
20th  May,  1838,  for  a  gale  of  a  coal  mine,  (that  is,  to  rent  ^J^^*^®* 
a  coal  mine)  as  a  free  miner  of  the  forest  of  Dean,  and  had  mation  could 
continued  to  exercise  that  franchise  down  to  the  commence-  ^Idthini^yean 
ment  of  these  proceedings.  ^^T 

joyment  of  tbe 
rrn         ^  ^  i     r     ty         a    •  J    m        f        franchise  com* 

The  Attorney  General,  Ludlow^  ^i^t.,  and  Tyrwhitt  menced,the 
now  shewed  cause.  Since  the  1  &  2  Vict  c  43,  (a)  a  chargedAe 
quo  warranto  will  no  longer  lie  upon  these  subjects,  but  '^•• 
the  question  in  dispute  must  be  determined  by  another 
tribunal,  for,  if  any  person  claiming  to  be  a  free  miner 
shall  be  dissatisfied  with  the  decision  of  the  gayeller  or 
deputy  gayeller,  his  remedy  is  by  appeal  to  the  commis- 
saoners  appointed  by  that  act  But  there  is  another 
objection  to  prevent  the  Coiul;  fit)m  making  the  present 
rule  absolute.  The  application  is  made  too  late.  Under 
the  statute  of  Geo.  3  (6),  it  should  be  made  within  the  six 
years,  the  information  must  be  filed  within  that  period,  and 
it  is  not  sufficient  that  the  rule  has  been  moved  for,  unless 
there  is  time  for  the  information  to  be  filed  also,  which 
here  clearly  there  is  not ;  for,  the  application  to  the  deputy 
gaveUer  of  the  forest  of  Dean  was  made  on  the  20th  May, 
*'^33,  the  present  rule  was  obtained  on  the  7th  May,  1839 ; 
that  it  IB  impossible  the  statute  can  be  complied  with,  by 
)  information  being  filed  within  the  prescribed  period. 

(a)  32  Geo.  3^  c.  48,  a.  1.  ifi)  88.  14  &  20. 
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The  Queen 

o. 

Harris. 


Per  Curiam. — We  think  this  application  too  late^  as  it 
does  not  leave  time  for  the  information  to  be  filed  withia 
the  six  yearsj  which  the  act  requires.  Under  particular 
circumstances,  leave  has  been  given  to  file  the  information 
upon  the  same  day  on  which  the  rule  had  been  obtained, 
with  Uberty  to  amend  it  afterwards,  should  it  become 
necessary  to  do  so.  No  such  application  was  made  in  the 
present  case.  The  objection  as  to  time  seems  to  be  a  £Eital 
one,  and  the  rule  must  be  discharged. 


Rule  dischaiged. 


WbereRn  ac- 
tion of  eject- 
ment is  brought 
against  sereral 
tenants,  on  a 
motion  for 
jud^ent 
agaust  the 
casual  ejector, 
the  names  of 
all  the  tenants 
should  be  in- 
troduced into 
the  copy  of  the 
declaration, 
and  notice 
which  are 
attached  to  the 
affidavit  of 
service. 


Doe  d.  LuDFORD  e.  Roe. 

fr  SITE  moved  for  judgment  against  the  casual  ejector. 
There  were  fifty-four  tenants,  all  of  whom  had  been  served. 
All  their  names  were  introduced  into  the  original  notice  at 
the  foot  of  the  declaration*  The  copy  served  on  each 
tenant  had  the  name  of  each  only,  and  not  the  names  of 
all  the  fifty-four  as  in  the  original  declaration  and  notice. 
The  declaration  attached  to  the  affidavit  of  service,  instead 
of  having  the  names  of  all  the  tenants  inserted  in  it,  had 
no  name  whatever  in  it  The  affidavit  stated  that  all  had 
been  served  with  a  copy  of  the  annexed  declaration,  except 
that  the  name  of  each  was  inserted  in  the  notice. 

Williams,  J. — (Afl^r  consulting  Master  Bunce).  The 
difficulty  in  the  case  is,  that  the  notice  at  the  foot  of  the 
declaration  attached  to  the  affidavit,  ought  to  have  the 
names  of  all  the  tenants,  as  in  the  original  declaration,  and 
the  affidavit  should  state  that  each  copy  served  has  been 
addressed  to  each  tenant  The  affidavit,  therefore,  in  the 
present  case,  is  not  sufficient,  and  the  plaintiff  is  not  entitled 
to  judgment  against  the  casual  ejector. 

Rule  refijsed 
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Doe  d.  Fish  v.  McDomnelu 

KyRESSWELL  and  Gaselee  shewed  cause  against  a  rule  An  affidavit 
nisi,  obtained  by  JameSy  for  setting  aside  the  nonsuit  in  this  Jy^^^^IT**™ 
case,  and  obtaining  a  new  triaL     The  plaintiff  had  been  SJ^'JJS*'^?!!^ 
nonsuited,  in  consequence  of  the  defendant  not  appearing  to  attorney  must 
confess  lease,  entry,  and  ouster,  pursuant  to  the  terms  of  merely^thathe 
the  consent  rule.     The  application  was  made  on  the  ground  "^^i^clerk 
of  a  mistake  on  the  part  of  the  defendant's  attorney,  with  generally,  but 
respect  to  the  coming  on  oi  the  tnal.     An  amdavit  oi  ments  he  had  the 
was  also  made  in  support  of  the  application*     The  person  ^^IfSi^ 
who  made  it,  described  himself  as  the  manairinir  clerk  of  ticular  cause  in 

^    '='    °  question, 

the  defendant's  attorney,  but  the  affidavit  did  not  proceed 
to  state  that  he  was  the  managing  derk  of  the  defendant's 
attorney  at  the  time  the  proceedii]^  in  this  cause  were 
going  on.  It  was  quite  consistent  with  the  statements  con- 
tained in  the  affidavit,  that  he  knew  nothing  at  all  about 
the  cause,  in  which  the  present  motion  was  made.  That, 
therefore,  was  not  sufficient 

JameSy  in  support  of  the  rule,  submitted,  that  the  general 
statement  by  the  deponent,  that  he  was  managing  clerk, 
was  sufficient,  without  going  on  to  state  that  he  had  the 
conduct  of  this  particular  cause.  It  must  be  assumed  that 
he  had  the  management  of  all  the  causes  in  his  master's 
office. 

WiLUAMs,  J. — ^The  practice  is,  when  the  affidavit  is  made 

by  the  managing  clerk  instead  of  the  attorney,  to  state,  not 

merely  that  he  is  the  managing  clerk,  but  also  that  he  has 

die  conduct  of  the  cause,  in  which  the  application  is  made. 

^or,  it  may  be  that  he  is  the  clerk  having  the  management 

-  most  of  the  causes  in  the  office,  and  yet  that  he  had  not 

e  management  of  the  particular  one  in  question.     I  am 

formed  by  the  officer,  that  that  is  the  usual  form  of  affi- 
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davit  required  from  a  party,  who  seeks  to  be  let  in  to  try 
upon  the  merits.  The  present  rule  must,  therefore,  be  dis- 
chaiged. 

Rule  discharged 


A.  wu  an  at- 
torney of  the 
aherira*  oonrt 
of  the  city  of 
York,  where  a 
limited  number 
only  were  ad- 
mitted,and  who 
paid  a  con- 
sideration for 
their  pri?  ilege. 

By5&6 
Wm.  4,  c.  76, 
this  Court  was 
thrown  open 
to  all  the  at- 
torneys of  the 
superior  courts 
at  Westmm- 
ster,  and  A.  ^ 
plied  under 
the  66th  sec- 
tion of  that  act 
for  compensa- 
tion for  bis  loss 
of  office.    The 
Lords  of  the 
Treasury  made 
an  order  for 
that  purpose, 
but  tbe  corpo- 
ration refused 
to  execute  a 
bond  to  secure 
the  payment  to 
A.,  A.hayinff 
obtained  a  rule 
nisi,  for  a  man- 
damus to  com- 
pel them,  the 
Court  made 
the  rule  ab- 
solute. 


The  Queen  v.  The  Mayor  of  York. 
{Before  the  Four  Judges.) 

A  RULE  nisi  had  been  obtained,  calling  on  the  mayor 
and  corporation  of  the  city  of  York,  to  show  cause  why  they 
should  not  execute  a  bond  to  secure  to  Robert  Clayton  an 
annuity  of  107/L  awarded  to  him  by  the  lords  of  the 
treasury,  for  hb  loss  of  office  in  the  Sheriffs'  Court  of  that 
city. 

Sir  F^  PoUockf  CreuweU^  and  Jdduon,  now  showed 
cause.  The  question  intended  to  be  raised  is,  whether  the 
claimant  is  one  of  that  class  of  persons  entitled  to  compen- 
sation for  the  loss  of  office,  under  the  Mimicipal  Corporation 
Act?  By  the  14th  section  of  that  act,  all  exclusive  lights  of 
trading  are  abolished,  and  every  person  in  any  borough  may 
use  every  lawful  trade,  mystery,  and  handicraft,  notwith* 
standing  any  custom  that  might  before  have  prevailed  to  the 
contrary:  and  by  section  119  it  is  provided,  that  unless 
disqualified,  as  therein  mentioned,  every  attorney  of  his 
Majesty's  superior  Courts  at  Westminster,  shall  have  full 
liberty  to  practise  as  an  attorney  of  every  such  borou^ 
Court  There  is  no  difference  in  principle,  betwe^i 
throwing  the  Court  open  to  aU  attorneys,  and  the  aboUtion 
of  exclusive  rights,  as  to  trading  within  any  city  or  borough. 
In  neither  case,  does  any  party  sustain  a  specific  loss;  not 
has  the  act  provided  that  any  thing  shall  be  given  by  way  of 
compensation.     The  claimant,  m  the  present  case,  cannot 


SA8TBB  TBRMy  3   VICT.  503 

say  he  has  lost  any  office;  he  is  noW;  what  he  was  before        1840. 
the  passmg  of  this  act,  an  attorney  of  the  Gourt,  and  may     xhTouBur 
practise  there  in  the  same  manner  as  before.    Thoudi  he   _     »• 

^  °  The  Mayor  of 

may,  in  consequence  of  the  providioQs  of  this  enactment,  Yobk. 
have  to  contend  with  a  greater  number  of  competitors, 
he  is  not  displaced  from  any  office;  and,  if  he  was,  it  is 
not  such  an  office  as  Uventide  him  to  daim  compensation 
fix)m  the  cityfimds.  This  was  not  a  prescriptive  office; 
but  one  liable  to  regulation  fixnn  time  to  time,  by  the  au- 
thority of  die  Court,  both  as  to  the  numbers  who  were 
admitted,  and  the  terms  of  their  admission.  Tins  number 
has  been  enlarged;  a  right  is  conferred  upon  others,  but  it 
is  not  taken  away  from  the  claimant,  and,  therefore,  he  has 
no  right  to  demand  compensation.  For,  admitting  him  to 
be  an  officer  of  the  Court  as  an  attorney,  it  by  no  means 
follows  that  he  is  an  officer  of  the  corporation/  or  a  peison 
coming  within  the  terms  and  meaning  of  the  act(a).  The 
claimant  could  not  have  compelled  his  admission  to  this 
Court,  under  the  2  Geo.  2,  c  23;  for  it  is  expressly 
provided  by  diat  act  (6),  that  nothing  therein  contained 
^  shall  extend,  either  to  require  or  authorize  any  judge  or 
judges  of  any  Court  of  Record  to  swear,  admit,  or  enroll 
any  more,  or  greater  number  of  persons  to  be  attorneys  of 
such  Court,  than  by  the  ancient  usage  and  custom  of  such 
Court  hath  been  heretofore  allowed:^  and  in  a  late  case  (c) 
it  was  decided  that  the  bye-law  of  the  Court,  limiting  the 
number  to  four  attorneys,  was  a  good  usage  and  custom, 
and  this  Court  (Uschaiged  a  rule,  calling  on  the  sherifis  of 
Ydk  to  admit  a  fifth  person  to  the  privileges  of  practising 
there.  \_Coleridge,  J. — Any  attorney  of  this  Court  may 
no<w  practise  there ;  but,  till  the  late  act,  the  corporation 
selected  a  certain  number  from  the  whole  body  of  attorneys, 
ind  those,  so  selected,  paid  a  consideration  for  their  office. 
Ne  have  held  that  the  word  ^^  office"  means  a  situation.] 
The  corporation  ouj^t  not,  in  the  present  instance,  to  be 

(a)  5  &  6  Wm.  4,  c.  76.  (c)  R.  v.  The  Sheriffs  of  York, 

(b)  8. 11.  3  B.  &  Ad,  rro. 
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1840.        called  upon  to  execute  any  bond  in  fitvour  of  the  claimant, 
for  it  is  clear  he  was  not  an  officer  of  theirs,  and  that  he  does 


The  QirEEN 

_    J'-  not  come  within  the  meaninir  of  the  act,  where,  W  the  word 

TheBiayorof       _,        .  ^T^r.  /        /• 

York.        omce,  IS  meant  some  office  of  trust  and  profit 

The  Attorney  Oenerak  and  Wighiman,  in  support  of  the 
rule.  The  only  questions  are,  whether  this  claimant  is  an 
officer  .within  the  meaning  of  this  enactment?  and  if  his 
office  has  been  improperly  taken  from  him.  There  can  be 
no  doubt  upon  either  of  these  points :  the  Lords  of  the 
Treasury  have  made  their  order,  and  it  is  submitted  that 
this  rule  for  enforcing  the  observance  of  that  order  must  be 
made  absolute. 

Per  Curiam. — This  seemed,  at  first,  to  be  one  of  those 
cases  in  which  the  Lords  of  the  Treasury  would  at  once 
make  a  binding  order ;  but  it  is  now  to  be  contended  that 
the  claimant  was  not  an  officer  of  the  corporation*  We 
have  no  doubt  but  the  rule  ought  to  be  made  absolute ;  but 
the  Court  must  not  be  understood  as  expressing  any 
opinion  on  the  merits. 

Rule  absolute. 


The  omusion 
of  the  words 
"  who  resides 
at,'*  in  the  in- 
dorsement, on 
the  copy  of  the 
writ  of  som- 
mons  serred,  is 
immaterial,  if 
the  address  of 
the  party  suing 
out  the  writ  is 
correct. 


Coppice  v.  Hunter. 

JlE  UMFRE  Y  showed  cause  against  a  rule,  obtained  by 
Bayhyy  for  setting  aside  a  copy  of  the  writ  of  summons, 
and  the  service  thereoi^  for  irregularity,  with  costs.  Hie 
plaintiff  sued  in  person,  and  the  indorsement  on  the  back  of  the 
writ  was,  **  This  writ  is  issued  by  Charles  Coppice,  in  per- 
son, 18,  Adam  Street,  Adelphi,  in  the  County  of  Middlesex.'' 
The  objection  to  the  writ  was,  that  the  words  **  who  resides 
at"  were  not  introduced  before  the  words  "  18,  Adam  Street" 
This,  it  was  submitted,  was  an  immaterial  omission,  and, 
therefore,  the  present  rule  ought  to  be  discharged. 
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Bay  ley  f  in  support  of  the  rule,  contended,  that  as  the        1840. 
wwds  **who  resides  at"  were  directed  by  2  W.  4,  c.  39,  to       comcT' 
be  indorsed  on  the    writ,   they  could  not   properly  be  »• 

omitted.     Consequendy,  the  copy  served,  having  omitted 
them,  it  was  irregular. 

CoLEBiDGB,  J. — ^I  think  the  description  of  the  plaintiff's 
residence  is  sufficient,  and  the  omission  of  the  words  ^'who 
resides  at,"  is  immaterial  The  present  rule  must  be  dis- 
chaiged  with  costs. 

Rule  discharged,  with  costs. 


Geoboe  t7.  ROOKES. 

^IR  W.  FOLLETT  shewed  cause  against  a  rule  nisi.  After  the  trial 
obtained  by  Butt^  calling  on  the  defendant  to  shew  cause,  the^lea^  not 
why  leave  should  not  be  given  to  the  plaintiff  to  amend  the  ^^^^^ 
prayer  of  his  replication  to  a  plea  of  nul  tiel  record.     The  ply  to  amend 
present  was  an  action  for  a  malicious  prosecution,  which,  it  repiioKtion,  to 
was  allied,  had  been  instituted  by  the  defendant  against  ^^J^^."* 
the  plaintiff,  before  the  recorder  of  Bath,  and  on  which  the 
plaintiff  had  been   acquitted.      In   the    declaration,   the 
plaintiff,  in  the  usual  form,  alleged  his  acquittal,   '^  as 
appears  by  the  record."    To  this  declaration  the  defendant 
pleaded  first,  not  guilty,  and  secondly,  nul  tiel  record.     On 
the  first  plea,  issue  was  joined,  and  the  replication  to  the 
second  plea  was,  ^  he  prays  that  the  said  record  be  seen 
and  inspected  by  the  said  Court  here,  and  because  the  said 
plaintiff  has  not  the  said  record  here  in   Court,  he  is 
commanded  to  have  the  same  here  on  the  15th  day  of 
April  now  next,  being  the  first  day  of  next  Easter  Term, 
ad  therein  he  fail  not,  at  his  periL     The  same  day  is  given 
>  the  defendant,  at  the  same  place."    In  this  state  of  the 
icord,  a  trial  took  place  before  a  jury,  on  the  plea  of  not 
uilty.     The  present  application  was  to  amend  the  prayer 
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of  the  replication  to  the  second  plea,  by  introducing  an 
allegation,  in  these  terms,  **  and*  he  prays  Her  Majesty's  writ 
of  certiorari  to  be  directed  to  the  said  recoider  of  the  said 
city  and  borough  of  Bath,  to  certify  to  the  said  Court  here, 
the  tenor  of  what  he  shall  find  remaining  in  the  said  Court 
of  Quarter  Sessions  of  the  Peace,  for  the  said  city  and 
borough  of  Bath,  of  the  said  record  of  acqdittd  in  die 
declaration  mentioned;  and  it  is  granted  him  accordingly^ 
returnable  without  delay."  Sir  W.  FolhU  contended,  that 
as  the  trial  had  taken  place  on  the  issue  raised  by  the  plea, 
of  not  guilty,  it  was  too  late  to  make  the  amendment  now 
proposed     It  was,  in  &cty  seeking  now  to  alter  the  issue. 


Butty  in  support  of  the  rule,  contended,  that  the  issue 
would  remain  the  same,  supposing  the  alteration  to  be  made 
according  to  what  the  plaintiff  required.  An  alteradon 
in  the  prayer  attached  to- the  issue  was  all  which  the  plaindff 
proposed  to  introduce.  He  cited  Fartoig  v.  Coekerton  (a)» 
where  it  was  held,  that  a  variance  between  the  issue  and 
the  writ  of  trial  may  be  amended  at  any  time.  That  -was  a 
much  stronger  case  than  the  present 

CoLERiDOE,  J. — I  think  the  rule  may  be  made  absolute, 
on  payment  of  costs. 

Rule  absolute  accordingly. 

(a)  Anttt  voL  6,  p.  337. 


SoMEBs  9.  Holt. 
{Before  the  Ftmr  Judges.) 


Whether  T^HIS  was  an  action  for  libel  against  the  printer  of  the  Age 

SiSw^JS^  newspaper.    The  declaration  contained  five  counts,  setting 

time  of  bring-  .       •    •  i 

ing  his  action,  but  the  defendant  did  not  know  of  it  till  after  plea  pleaded,  and  notice  of  tnal 
given,  the  Court,  after  veidict,  granted  a  rule  to  stay  the  proceeding*i  which  waa  afterwaidi 
diicharged  on  the  reversal  of  the  outlawry,  after  granting  the  rule. 
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Holt. 


out  five  distinct  libeleu  The  cause  was  tried  before  Lord  1840. 
Denman,  C.  J.^  on  the  7th  December  last,  at  Westmmster,  somem 
when  the  jury  returned  a  verdict  for  the  defendant  upon 
four  counts^  and  for  the  plaindfF  upon  one  count,  with  50/. 
damaffes. 

Crowder  now  a{^ed  to  the  Court  for  a  rule,  calling  on 
t^  plaintiff  to  shew  cause  why  all  the  proceedings  should  not 
be  stayed,  on  the  ground  that  the  plaintiff  was  an  outlaw, 
and  incompetent  to  bring,  or  to  enforce  his  action.  The 
objection  is,  that  the  plaintiff  is  not  entitled  to  judgment  on 
this  verdict,  he  being  an  outlaw*  This  application  is  made 
on  the  aflidavit  of  Hope,  one  of  the  defendants,  in  which  he 
states,  that  after  the  plea  was  pleaded,  and  issue  joined,  and 
notice  of  trial  given,  it  was  discovered  that  the  plaintiff  in  the 
action  was  an  outlaw.  [Lord  Denman,  C.  J.-— There  have 
been  great  laches  on  the  part  of  defendant  The  plaintiff 
may  not  now,  perhaps,  be  an  outlaw.]  The  affidavit  states 
that  the  defendant  fully  believes  the  plaintiff  was  an  outlaw, 
and  still  is  so ;  that  when  he  first  heard  of  the  outlawry, 
he  wished  to  make  it  available  for  staying  the  progress  of 
the  acticm,  but  was  informed  by  his  attorney,  diat  after 
the  cause  was  at  issue,  it  was  too  late  to  plead  the  outlawry 
in  abatement  of  the  action*  An  outlaw  can  bring  no  action, 
or  enforce  his  claim  in  any  action,  that  he  may  have  com- 
menced; he  has  no  locus  standi  in  Court,  unless  to  reverse 
his  outlawry.  [Lord  Den$nant  C.  J. — Have  you  any 
aothori^  for  such  an  application  as  the  present?]  None 
disdncdyin  point;  but  on  principle,  the  present  applica- 
tion may  be  supported;  for  it  is  deariy  laid  down,  that  «n 
outlaw  cannot  appear  in  a  Court  of  justice,  nor  can  he 
have  any  benefit  from  the  law.  In  UtiletorCs  Tenures  (a), 
it  is  said :  ^'  There  are  dxe  manner  of  men,  who,  if  they 
He,  judgment  may  be  demanded,  if  they  shall  be  an- 
pvered,  &c.     One  is,  where  a  villiene  sueth  an  action 

(a)  Sect  196. 
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1840.        against  his  lord^  as  in  the  case  aforesaid     The  second  (a) 
SoMEEs       ^  where  a  man  is  outlawed  upon  an  action  of  debt  or  tre»* 
''•  passe,  or  upon  any  other  action  or  indictment,  the  tenant, 

or  the  defendant,  may  shew  all  the  matter  of  record  and  the 
outlawry,  and  demand  judgment,  if  he  shall  be  answered, 
because  he  is  out  of  the  law  to  sue  an  action  during  the 
time  that  he  is  outlawed."  The  afBdavit  states,  that  the 
outlawry  remains  unreversed,  and  if  the  rule  now  applied  for 
is  not  granted,  an  outlaw  will  be  using  the  process  of  this 
Court  to  obtain  the  fiuits  of  his  verdict,  by  judgment  and 
execution.  [Lord  Denmany  C.  J. — What  we  are  deairoos 
of  seeing  is,  if  there  has  ever  been  an  express  interference 
by  the  Court ;  for  no  plea  in  abatement  is  fitvoured ;  as  it 
goes  to  deprive  a  man  of  his  ordinaiy  remedy,  and  to 
dispose  of  the  action,  rather  upon  technical  grounds,  than 
upon  the  merits  of  the  case.]  This  is,  perhaps,  improperly 
called  such  aplea;  it  is  more  in  the  nature  of  a  plea  in  bar, 
and  goes  to  the  ground  of  the  pluntiff 's  competency  to  bring 
any  action ;  and  if  he  sue  for  the  debt  that  is  due  to  htm, 
he  has  no  means  of  enforcing  his  judgment,  for  he  cannot 
have  the  benefit  and  assistance  of  the  law  to  recover  the 
fruits  of  a  verdict  so  obtained. 

Ltttledale,  J. — So  that  the  money,  when  recovered, 
would  belong  to  the  crown. 

Lord  DsNMAN,  C.  J. — The  Court  will  not  interfere 
unless  you  shew  some  authority.  If  you  can  do  it  to-morrow 
we  may,  perhaps,  grant  the  rule,  but  certainly  not  otherwise; 
we  do  not  mean  to  have  the  question  argued  again,  but,  if 
any  cases  are  before  us,  we  will  consider  their  anthori^. 

On  the  following  mornings  authorities  were  cited  fitim 
Bacon's  Abridgment  ''  Outiatorg^  (D)  3.     A  person  out- 
lawed cannot  regularly  maintain  any  action,  for,  by  his  con- 
Co)  Sect.  97. 
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tuinacy,  he  is  out  of  the  king's  protection,  and  shall  have     ^_2f  1^ 

no  privilege  or  benefit  from  that  law  of  which  he  is  a       Somkrs 

violator,  and  to  which  he  refuses  to  be  amenable.     Also,  in        ^^'^^ 

Bfd.  Ahr.  tit  «  Utlagarie,  806,  (J  41),  where  the  words  are 

rather  different,  it  is  said,  ^^  and  if  a  man  be  outlawed  in  a 

personal  action,  he  shall  forfeit  his  goods ;"  and  agidn  (a), 

^  if  a  tenant,  for  a  term  of  years,  be  outlawed,  the  term  shall 

be  forfeited  to  the  king,  who  may  seize  and  hold  it  at  his 

pleasoie."    Aldridge  v.  BuUer  {b\  where  it  is  laid  down, 

fhfrf  an  outlaw  cannot  be  in  Court  for  his  own  benefit,  for 

any  purpose,  but  that  of  reversing  his  outlawry.     Upon 

which  the  Court  granted  the  rule. 

Rule  granted  (c). 

On  cause  shewn,  this  was  subsequently  discharged,  the 
outlawry  having,  in  the  mean  time,  been  reversed. 

(fl)  Ron.  Abr.  tit.  *'  Utlagari,"         (c)  Sec   Han>mf   v.    O'Meara^ 
905-r,  (ft).  onie,  vol.  7,  p.  725. 

Cb)  2  Mee.  &  Wekb.  412 


Doe  cL  Sbhth,  Bart  v.  Roe. 
Henderson  moved  for  judgment  against  the  casual  Special  tenn'ce 

.  11  J  inan  action  of 

ejector.     Part  of  the  premises  sought  to  be  recovered,  were  ejectment  for 
a  chapel,  and  a  firee-schooL     As  to  the  chapel,  there  had  ^^^^I^Sl  ^ 
been  a  service  on  tiie  minister,  and  one  of  the  trustees,  and  <J^  school. 
a  copy  had  been  stuck  up  on  the  door.    As  to  tiie  school, 
service  had  been  efiected  on  the  master,  and  a  copy  had 
been  stuck  on  the  door.   He  cited  Doe  d.  Kirschner  v.  Roe^ 
(a)  where  it  was  held  that  in  ejectment  to  recover  possession 
of  a  chapel,  service  on  the  surviving  lessees,  and  the  sex- 
tonesB  is  sufficient,  and  Doe  d.  Dickens  v.  Roe  (b)  where,  in 
a  similar  action,  the  tenant  in  possession,  having  quitted 
he  country,  and  not  being  likely  to  return,  service  having 

(a)  Atite,  vol.  7,  p.  97.  (6)  Ibid.  p.  121. 
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1840.        been  eflfected  on  the  person  in  whose  custody  the  \xrj%  of 

^^^^^""^    thech^>el  were  placed^  on  the  wife  of  the  tenant,  and  on  his 

Smith,  But    servant,  the  Court  granted  a  rule  absolute  for  judgment 

Rob.        against  the  casual  ejector.     On  the  authority  of  these  cases 

it  was  submitted,  that  enou^  had  been  done  to  entitle  the 

pUdntiiFto  judgment  against  the  casual  ejector. 

Coleridge,  J. — I  think  that  is  a  sufficient  service.     You 
may,  therefore,  take  your  rule. 

Rule  granted. 


Where  an 
action  baa 
been  broii^nt 
against  the  de- 
fendant by  the 
mitial  of  hia 
diristian  »^«Tni»t 
«*  W."  and  haa 
proceeded  to 
ezecotionao 
entitled^  an 
aflSdayitin 
fopport  of  an 
application 
against  the 
sheriff  for  not 
returning  the 
iL  fa.  in  the 
cause  cannot 
be  read,  if  it 
describes  the 
defendant  by 
the  christian 
name  of 
«  WillUm.'^ 


Reoina  9.  The  Sheriff  of  Sitrrbt,  in  a  cause  of  Smith  v. 

Neelt. 

JL  UEOBALD  shewed  cause  agdnst  a  rule  nisi  obtained  by 
W.  H.  WcUton,  which  called  upon  the  prosecutor  to  shew 
cause  why  an  attachment  against  the  sheriff  for  not  returning 
a  writ  of  fieri  fisu^ias  should  not  be  set  aside  with  costs.  Hie 
objection  to  the  attachment  was,  that  the  action,  which  was 
on  a  bill  of  exchange,  was  entided,  **  Robert  Smith  v.  Yf. 
Neely.^  The  affidavit,  oa  which  the  attachment  was  ob- 
tained, was  entitled, "  Robert  Smith  9.  William  Neely."  This 
was  an  immaterial  objecdon ;  for,  as  the  action  was  oa  a 
bill  of  exchange,  and  the  defendant  had  described  himaelf 
in  that  bill  by  his  initial  only,  and,  therefore,  the  plaintiff 
was  authorized  in  proceeding  against  him  by  his  initial^ 
the  introduction  of  his  real  name,  afterwards,  on  proceeding 
in  the  cause,  could  not  be  an  objection. 

W.  H.  fFatsoth  in  support  of  the  rule,  contended,  that  it 
by  no  means  followed  that,  because  the  defendant  described 
himself  by  the  initial  <<  W.**  his  christian  name  must  neces- 
sarily be  William.  The  action,  therefore,  in  which  the 
affidavit  was  entitled,  must  be  considered  as  a  different  one 
fiom  that  in  which  it  was  supposed  the  sheriff  had  made 
default 


w 


n 
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WiLUAMSy  J. — ^I  have  no  doubt  that  the  aflSdavit  on       1840. 
which  this  rule  for  the  attachment  was  granted,  ]»  inad-      rbgina 
miasible.    The  cause  is  that  of  "  Robert  Smith  o.  W.  Nedy."  TheSteriffof 
Tlie  affidavit  is  entitled  in  a  cause  of  <*  Robert  &Bith  v.  Wil-      Suruy, 
liam  Neely."    Now,  if  the  initial  "  W."  could  be  nothing     °  s^!^ 
else  than  William^  then  it  might  be  aigued  that  the  affidavit       kjbbly. 
«ra8  good ;  but  as  it  may  mean  a  great  variety  of  names,  I 
am  satisfied  that  it  is  not  an  affidavit  so  entitled,  as  that 
perjury  could  be  assigned  upon  it     Therefore,  as  this  affi- 
davit is  indispensable,  but  cannot  be  read,  the  present  rule 
must  be  made  absolute. 

Rule  absolute. 


Thb  Qubbn  v.  Richabdson,  and  others* 
{Before  the  Four  Judges.) 

Indictment  for  conspiracy.    The  indictment  con-  lodictoent Jbr 
tained  forty-two  counts,  and  charged  the  defendants  vnth  ant  pleaded 
illegally  conspiring,  for  the  purpose  of  publishing  libels  upon  ^^jnto  h?' 
the  prosecutor,  vrith  a  view  to  extort  money.     At  the  trial  it  ®?^  '^^g- 

*^  •'  ^  miance  to 

iqppeared  that  the  defendants  were  the  editors  of  a  news-  appear  and  re- 
paper,  called,  ^'The  Paul  Pry,**  and  as  the  editors  of  that  paper  ^^^oj^^ 
bad  published  the  Ubels  in  question.  H.  Richaidson  pleaded  "^^  ^^ 
guilty  to  several  counts  of  the  indictment,  on  condition  of  cdloduponat 
being  discharged,  on  entering  into  his  own  recognizance  to  oontinned  to 
appear  and  receive  judgment  when  called  on ;  and  that  he  ^  ^  p,^  ' 
should  not  be  called  on  at  all,  if  he  discontinued  the  publi-  "^tS^  Court 
cation  of  libels  upon  the  prosecutor.     James  Archdeacon  reftiBedtopass 
Richardson,  and  the  other  defendants  were  found  guilty.       less  the  pro- 

tecntor  pro- 
dnced  an  aiB- 

Alexander  now  prayed  the  judgment  of  the  Court  upon  ^^^^^ 

the  defendants.  fendaat  had 

since  the  trial 
published  libela  respecting  him. 
^Thefe  a  canse  which  was  expected  to  last  the  whole  day  was  postponed,  and  an  indictment 
libel,  which  stood  next  in  the  paper  was  tried  out  of  its  turn,  and  the  ddTendanta  were  found 
hy,  tiie  Court  refused  a  new  tnal,  on  the  ground  of  surprise. 
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The  Queen 

V. 

Richardson 
and  Oth«rt. 


JerviSf  on  behalf  of  H.  Richardson,  objected,  that  that 
course  was  irregular.  This  defendant  pleaded  guilty  to  part 
of  the  charge  against  him,  on  condition  that  he  should  not 
be  called  up  to  receive  judgment,  if  he  ceased  publishing 
libels  on  the  prosecutor.  From  that  time  to  the  present,  he 
has  complied  with  the  condition  of  his  recognizance,  and 
has  ceased  to  have  any  connexion  with  the  paper  in  ques- 
tion. The  object  of  the  prosecutor  in  adopting  the  present 
course  is,  to  obtain  the  costs,  which  he  cannot  have,  till 
judgment  has  been  pronounced  upon  the  defendants ;  but 
as  no  arrangement  was  made  respecting  costs,  that  is  no 
ground  for  the  proceeding. 


Lord  Denman,  C.  J. — It  ought,  we  think,  to  appear  by 
a£Sdavit  that  this  defendant  has  written  something  of  a 
libellous  nature  upon  the  prosecutor,  since  entering  into  his 
recognizance  not  to  do  so :  if  it  does  not  appear  that  he  has 
published  any  such  libel  since  the  trial,  the  Court  will  not 
feel  called  on  to  pronounce  judgment  As  to  costs,  they 
should  have  been  taken  care  of  at  the  time ;  it  is  matix 
better  that  such  things  should  be  clearly  expressed  in 
writing,  than  be  left  to  mere  vague  and  general  understand- 
ing. 

As  to  this  defendant,  the  Court  gave  no  judgment. 

Newton,  on  behalf  of  James  Archdeacon  Richardson, 
then  moved  for  a  new  trial,  on  the  ground  of  surprise. 
From  the  afiGidavit  of  the  defendant,  it  appears  that  he  has 
been  a  prisoner  in  execution  for  debt  from  the  1st  of  Sep- 
tember last,  and  unable  to  take  the  proper  steps  for  his  de- 
fence. That  a  copy  of  the  indictment,  consisting  of  forty-two 
counts,  would  cost  him  20/L,  that  his  attorney  had  refused 
at  that  time  to  act  unless  he  paid  him  a  sum  of  20L  which 
he  was  totally  unable  to  do,  and  that,  though  he  was  not  at 
all  indebted  to  that  gentleman  for  any  professional  services, 
he  had  refused  to  give  up  possession  of  those  documents 
and  papers,  which  were  necessary  for  conducting  the  defence. 
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The  aflidavit  further  stated,  that  the  defendant,  with  the        1840. 
aasistance  of  a  law-^scrivener,  prepared  a  brief,  which,  on  the    xhe  Qubkn 
morning  of  the  trial,  was  oflfered  to  a  gentleman  of  the  bar,  «• 

who  dedined  taking  it,  as  the  cause  was  then  just  coming  and  Ochen. 
on,  and  the  brief  was  not  indorsed  with  the  name  of 
any  attorney;  that  the  deponent  was  totally  ignorant  of  any 
such  rule  existing  in  the  profession,  and  fix>m  these  circum- 
stances;, was  deprived  of  all  opportunity  of  making  his 
defence.  The  defendant  here  was  taken  quite  by  surprise. 
Htt  aflSdavit  stated  that  the  cause  stood  in  the  list  for 
Monday,  and  that  he  was  informed  by  the  attorney  of  one 
of  the  defendants,  two  days  previously  to  the  trial,  that  the 
cause  next  before  it  was  expected  to  occupy  the  whole  of 
the  day,  and  that  the  case  of  this  deponent  would  not  come 
on  till  Tuesday ;  that  the  before-mentioned  cause  was  put 
off  for  the  convenience  of  counsel,  and  the  case  of  this 
deponent  called  on  and  disposed  of;  and  that  the  before- 
mentioned  cause  was  afterwards  taken  on  Tuesday,  and  did 
occupy  the  whole  of  the  day,  as  this  deponent  had  been 
informed  it  would.  In  the  case  of  Fourdrinier'7.  Bradbury  (a), 
there  were  thirty  causes  before  it  in  the  paper.  It  was 
called  on  out  of  its  turn,  and  disposed  o£  On  a£Sdavit  of 
the  attorney,  stating  that  he  had  delivered  a  brief  to  coun- 
sel, and  intended  to  defend  the  action,  the  Court  granted  a 
new  trial,  on  the  terms  of  paying  the  costs  of  the  former 
trial  In  Leey.  Joseph  (b)  9  the  Court  granted  a  rule  to 
shew  cause.  And  though,  in  the  case  of  Blackhurst  v. 
Btdmer{c\  a  rule  for  a  new  trial  was  refused,  that  is  not  an 
authority  to  bind  the  Court  in  the  present  instance ;  for,  in 
that  case,  the  counsel  for  the  defendant  was  in  Court,  and 
declined,  on  grounds  of  policy,  to  interfere ;  and  the  afiGidavit 
did  not  contain  any  statement  of  merits.  This  defendant 
was,  at  all  events,  convicted  in  his  absence,  and  a  new  trial 
nay  be  granted,  as  to  him,  without  at  all  interfering  with 
he  other  defendants. 

(a)  3  Barn.  &  Aid.  328.  (c)  5  Barn.  &  Aid.  907. 

(&)  1  Carr.  &  P.  46. 

VOL.  Vm,  L  L  D.  p.  C. 
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The  QuBEK 

V. 

Richardson 

and  Others. 


Lord  Denman,  C.  J. — The  reasons  urged  in  the  present 
instance,  form,  by  no  means  a  sufficient  ground  for  a  new 
trial;  if  we  should  hold  they  do,  then,  in  every  case  where 
parties  choose  to  be  absent  from  Court  at  the  time  of  the 
trial,  similar  affidavits  might  be  made.  This  case  was  next 
in  order ;  and  there  was  no  reason  for  any  person  to  pre- 
sume that  the  whole  day  would  be  occupied  in  hearing  the 
one  cause  then  before  it.  We  cannot  see  that  the  defendant 
is  in  a  worse  situation  than  he  would  have  been,  if  the  pre- 
vious cause  had  been  referred,  as  is  frequently  the  case,  and 
there  must  be  no  rule. 

Rule  refused 


LiTTLEDALE,  J.,  then  pronounced  the  judgment  of  the 
Court 


In  a  sheriff's 
return  to  a  writ 
of  re.  fa.  lo., 
he  must  state 
positively 
whether  any 
plaint  is  pend- 
ing or  not,  and 
mast  not  re- 
turn the  pro- 
ceedings which 
have  taken 
place  before 
him  in  his 
court,  leaving 
it  to  the  Court 
to  determine 
the  ouestion 
whettier  the 
plaint  is  pend- 
ing or  not. 


Wbioht  V.  Lswra. 

\jrREENWOOD  shewed  cause  against  a  rule  nisi,  ob- 
tained by  M.  Smith,  on  behalf  of  the  plaintiff,  for  quashing 
the  sheriff's  return  to  a  writ  of  recordari  fecias  loquelam, 
and  issuing  an  attachment  against  the  sheriff,  for  not  making 
a  due  return  to  the  writ  A  plaint  in  replevin  had  been 
levied  in  the  sheriff's  court  Certain  proceedings  were 
taken,  and  judgment  of  retomo  habendo  was  pronounced 
in  &vor  of  the  defendant.  A  writ  of  re.  fa.  lo.  was  sued  out 
by  the  plaintiff,  and  directed  to  the  sheriff.  To  this,  the 
sheriff  returned  the  plaint,  and  all  subsequent  proceeding 
thereon.  The  objection  to  this  return  was,  that  either  the 
sheriff  should  have  returned  the  plaint  itself  or  have  re- 
turned that  there  was  no  plaint  pending,  on  account  of 
judgment  of  retomo  habendo  having  been  pronounced. 
The  question  then  was,  whether  this  was,  in  fiict,  a  final 
judgment  or  not  ?  Whether  it  was  final  or  not  was  imma- 
terial for  the  purposes  of  this  rule.     All  the  proceedings 
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were  returned  as  well  as  the  plaint     K  the  Court  was  of       1840. 

opinion  that  the  plaint  was  pending,  then  the  subsequent 

part  of  the  return  was  surplusage.     If  the  Court  was  of 

opinion  that  there  was  no  plaint  pending,  the  Court  had 

only  been  informed  of  the  proceedings  of  the  Court  below. 

The  sheriff  had^  therefore,  supplied  sufficient  materials  to 

the  Court  to  judge  whether  there  was  any  plaint  pend-^ 

ing  or  not      The  present  rule  ought,  therefore,   to  be 

dischaiged. 

M.  SmUhf  in  supp(»t  of  the  rule,  was  stopped  by  the 
Court 

Williams,  J. — The  sheriff  was  bound  to  make  a  return 
to  the  recordari  &cias  loquelam,  and  he  must  make  a  posi^* 
tire  and  not  an  argumentative  return.  If  he  thought  there 
was  no  plaint  pending,  he  should  have  made  a  return  to  that 
effect  If  he  thought  otherwise,  then  he  should  return  the 
plaint  itself  and  no  more.  That  he  made  an  aigumentatiye 
return,  to  free  himself  from  the  difficulty  in  which  he  was 
placed,  is  distinctly  avowed.  Who  is  to  remedy  the  error 
thus  committed  ?  The  sheriff  must  He  must  obey  the 
writ  of  recordari  &cias  loquelam.  The  rule  for  an  attach-* 
ment  must,  therefore,  be  absolute,  without  costs;  and  the 
attachment  must  lie  in  the  office  until  the  last  day  of  term^ 
in  order  to  enable  the  sheriff  to  amend  his  return,  as  he 
may  be  advised« 

Rule  absolute  accordingly^ 


L   L   S 
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Regina  V.  Stocrdale  and  Darlington  Railway  Co. 

{Before  the  Four  Judges.) 

A  ^^^7  ^  d  ^  RULE  nisi  had  been  obtained  for  a  certiorari,  to  bring 

that  the  death  up  the  inquisition  of  a  coroner's  jury,  that  it  mig^t  be 

caaioiiedby  quashed.     One  ground  of  objection  was,  that  the  felony 

LDo^odTe  ^^  ^^^  sufficiently  chaiged,  as  the  inquisition  did  not  state 

enpne  of  B.  i]^i  ^div  person  feloniously  struck  the  blow.     Another  ob- 

bemg  dnven       .       . 

against  him,      jection  was,  that  several  of  the  jury  were  marksmen,  and 

and  that  the         «    .      .  i       ,rx  i  i  •       • 

same  did  **  fe-  then  Signatures  were  not  attested.  Other  objections  were 
tolhTlmSS"  ^®^»  "P^"^  yrhidi  the  Court  gave  no  judgment 

the  said  A. 
HeUf  not  a 

sufficient  de-  Temple  now  shewed  cause.  The  coroner's  jury  in  this 
cayrae^of  the      ^^^'^  ^^^  found  that  the  deceased  died  in  consequence  of 

■"^rfthe  '^  ^J"^  "^"^^^  ^"  *  locomotive  engine,  belonging  to 
Jurors  bebg  the  proprietors  of  the  Stockdale  and  Darlington  Railway 
their  marks  not  Company,  and  have  imposed  upon  the  proprietors,  or  their 
SirfnT^  «««fiP»>  a  deodand  of  400i  in  respect  of  the  engine  so 
wo  held  bad     causiniT  the  death.     It  cannot  be  contended,  that  in  this 

on  that  ground   . 

also.  instance,  the  cause  of  death  is  not  sufficiently  alleged ;  for 

the  inquisition  finds,  that  a  certain  person  was  carelessly 
and  negligently  guiding  a  locomotive  engine,  of  the  value  of 
400L,  of  and  belonging  to  the  said  company,  and  that  one 
A.  6.  was  carefully  driving  a  waggon  along  a  certain  road; 
and  that  the  said  person  so  guiding  the  locomotive  engine, 
as  aforesaid,  did  feloniously  cast  to  the  ground  the  said 
A.  6.,  by  means  of  which  the  said  A.  B.  was,  &c.  Here 
the  cause  and  the  manner  of  the  death,  and  the  person  are 
all  distinctly  pointed  out 

Per  CuBiAiL — It  is  very  desirable  to  have  the  grounds 
on  which  inquisitions  are  sought  to  be  quashed  distincdy 
ascertained.  In  the  present  instance,  the  act  that  causes 
the  death  is  the  propelling  of  the  engine.     The  inquisition 
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States,  that  the  deceased  was  thereby  feloniously  thrown  to        1840. 
the  ground.     I  do  not  see  how  a  man  can  be  so  feloniously       reXina 

throvm  to  the  around;  there  is  no  sufficient  statement  of  a     ^     ^• 

°  ^  Stockoale 

felonious  act  by  any  one  to  incur  a  forfeiture.     There  ought  uid 

to  be  a  more  distinct  and  accurate  averment     As  to  the  railway  Co. 

signing  by  marks,  there  is  a  case  of  authority,  the  case  of 

IL  V.  David  Bowen  {a\  to  the  effect,  that  if  some  of  the 

jurors  sign  with  their  marks,  such  marks  ought  to  be  verified 

by  an  attestation.     We  think  the  inquisition  bad  on  both 

of  those  grounds. 

Rule  absolute. 

(a)  3  Car.  &  P.  602. 


Ji.AjLX^^:^^^^^^  4^.^^^^. 


Doe  d.  Wright  v.  Smith. 

R  HESIOER  and  MiUer  shewed  cause  against  a  rule  where  in  an 

nisi,  obtained  by  James,  which  called  upon  a  person  named  ^^^  Ssol- 

John  Proud,  to  shew  cause  why  he  should  not  pay  the  vent  defendant 

nas  Deen  iii' 

taxed  costs  of  the  lessor  of  the  plaintiff.     It  was  an  action  ducedtodefend 

of  ejectment,  to  recover  possession  of  certain  premises  at  i^  fbli^^penon, 

Brentwood,  in  the  county  of  Essex.     A  verdict  had  been  Y^""  T^^''^^ 

'  "^  ^  the  attorney, 

fimnd  in  fiivour  of  the  plaintiff.     The  defendant  was  in-  and  furnished 

solvent     Proud,  against  whom,  the  rule  was  obtained,  was  on  the  de- 

not  a  party  to  the  record,  but,  as  it  appeared  fi'om  the  affi-  ^S^claimed 

davits,  he  had  interfered  to  induce  the  defendant  to  proceed  ^  mterwt  in 

*  the  property 

with  the  defence  of  the  action.     It  was  suggested,  on  the  sought  to  be 

part  of  the  applicant,  that  this  interference   arose  firom  Court  would 

vexatious  motives.     It  was  not  shewn,  however,  that  Proud  {^t^Tto  w!y  the 

diaimed  any  title  to  the  premises.     On  such  a  state  of  facts,  costs  of  the 

lessor  of  the 

it  was  contended,  that  the  Court  could  not  interfere  to  plaintiff. 

'•ompel  a  person,  who  was  not  a  party  to  the  record,  to  pay 
he  costs  of  the  lessor  of  the  plaintiff.  In  no  case,  had  the 
IJourt  interfered  to  compel  a  person,  not  a  party  to  the 
€Cord,  to  pay  costs,  where  he  did  not  claim  an  interest  in 
he  property.     In  the  case  of  Thrusiout  d.  Jones  v.  Shen- 
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1840.        ton  (aX  where  three  ejectmenta  were  brought  against  a 
landlord  and  his  two  tenants,  and  the  landlord  obtained  a 
rule  for  the  consolidation  of  the  three  actions^  and  that  the 
ejectment  against  one  of  the  tenants,  (who  was  a  pauper) 
should  abide  the  event  of  the  ejectment  against  the  other, 
and  that  action  was  tried,  and  the  lessor  of  the  plaintiff 
obtained  judgment,  and  took  possession  of  all  the  tenements, 
the  Court  compelled  the  landlord  to  pay  the  costs  of  that 
ejectment     So  in  Doe  d.  Masters  v.  Crray  (6),  it  was  held, 
that  in  an  ejectment,  the  Court  will  compel  the  real  de- 
fendant to  pay  the  costs,  although  he  is  not  a  party  to  the 
record.     Li  both  those  cases  the  landlord  was  the  party 
substantially  defending,  and,  therefore,  had  an  interest  in 
the  property  in  dispute ;  but  here^  Proud  was  a  stranger, 
both  to  the  property  and  the  record.     The  judgment  of 
Lord  Tenterden  in  that  case,  clearly  shewed  that  it  was 
the  fact  of  the  party  sought  to  be  charged  with  the  costs, 
having  an  interest  in  the  property,  which   induced  the 
Court  to  interfere.     It  might  be  possible  that  an  indict- 
ment for  maintenance  could  be  preferred  against  Proud, 
but  the  present  application  would  certainly  not  succeed 
Li  the  case  of  Hay  ward  v.  Giffard  (c),  which  was  an  action 
on  the  case,  the  Court  refiised  to  order  a  stranger  to  the 
record  to  pay  the  costs  of  the  action,  althou^  it  appeared, 
by  affidavit,  that  he  was  substantially  a  party  to  it     For 
these  roasons  it  was  submitted,  that  the  present  rule  ought 
to  be  discharged. 

Piatt  and  JameSi  in  support  of  the  rule,  contended,  that 
whether  this  application  would  succeed  or  not,  depended 
on  the  question,  of  who  were  the  really  litigating  parties  in 
the  present  action  ?  If  the  really  litigant  party  was  Proud, 
he  ought  to  pay  the  costs  of  the  lessor  of  the  plaintiff.  The 
question  as  to  whether  he  claimed  any  title  to  the  premises 
^as  immaterial.     Smith  had  been  put  in  as  a  tenant  by 

(a)  10  B.  &  C.  no.  (r)  Ante,  vol.  6,  p.  699. 

'b)  lb.  615. 
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Proud,  although  Ptoud  claimed  no  interest  now  in  the  184  a 
premises.  He  it  was  who  employed  the  attorney  for  the  ^^ 
defendant  He  must,  therefore,  be  considered  as  the  sub-  Wright 
stantially  litigating  party.  The  case  of  an  action  of  eject-  Smith. 
ment  was  different  from  that  of  an  action  of  trespass.  In 
an  action  of  ejectment  the  party  could  not  select  the  person 
against  whom  he  brought  his  action,  but  he  must  bring  it 
against  the  tenant  in  possession.  Li  the  action  of  trespass, 
on  the  other  hand,  the  plaintiff  might  select  his  defendant 
There  might,  consequently,  be  good  reason  why  the  Court 
would  not  interfere  to  make  a  person,  not  a  party  to  the 
record  in  such  a  case,  pay  costs.  In  the  action  of  ejectment, 
however,  it  was  different,  and,  therefore,  in  the  two  first 
cases  cited  by  the  other  side,  the  landlord  being  substan- 
tially the  litigating  party,  as  being  interested  in  the  pro- 
per^, the  Court  compelled  him  to  pay  the  costs.  If  the 
Courts  would  do  so  with  respect  to  a  person  who  had  some 
r^t  to  interfere,  a  fortiori,  would  they  compel  a  mere  in- 
truder to  pay  them  ?  All  the  cases  cited  on  the  other  side 
shewed  this  to  be  the  principle  on  which  the  Courts  acted. 
Ptoud  was,  in  feet,  one  of  the  litigating  parties,  and,  there- 
finre,  ought  to  be  compelled  to  pay  the  costs  of  the  lessor 
of  the  plaintiff. 

Cur.  adv.  vuU. 

Williams^  J. — This  was  a  rule,  calling  on  a  person, 

named  Proud,  to  shew  cause,  why  he  should  not  pay  the 

taxed  costs  of  the  lessor  of  the  plaintiff  in  this  cause.     The 

rule  was  obtained  on  affidavits,  which  attributed  to  Proud  the 

object  of  making  the  defendant  defend  the  action,  although 

the  defendant  was  willing,  and  had  been  willing  to  give  up 

Dossession  of  the  premises  sought  to  be  recovered  in  the 

jectment     It  appeared,  that  he  would  have  done  so,  had 

t  not  been  for  the  interference  of  Proud,  who  employed  the 

kttomey  in  the  cause.     Several  cases  were  cited  which  I 
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1 840.  have  much  considered.  The  last  case  was  that  of  Haytpord 
jy^^  V,  Giffard  and  Qrove.  I  think  that  case  shews,  that 
WiUGUT  the  instances  in  which  such  a  rule  as  the  present  can  be 
Smith.  granted  at  all,  against  a  party  not  on  the  record,  are  in 
actions  of  ejectment  This  case  does  not,  however,  dispose 
of  the  present  motion,  although  this  is  an  action  of  eject- 
ment It  is  obvious,  that  an  action  of  ejectment  is  a 
peculiar  and  altogether  fictitious  proceeding.  It  is  a  pro- 
ceeding under  the  regulation  of  the  Court,  and  the  Court 
will  mould  it  so  as  to  fiirther  justice  between  the  parties. 
The  Court  has  a  larger  controul  over  that  action  than  any 
other.  It  further  appears,  that  where  a  parly  claims  title  to 
certain  property  which  is  the  subject  of  an  action^  it  is  to  a 
certain  extent  a  deception  on  the  Court,  if  he  interferes,  he 
being  entitled  to  defend  it  himself.  To  a  certain  extent,  that 
is  misconduct  on  his  part  If  he  chooses  to  make  a  person, 
who  is  not  solvent,  defend  the  action  for  him,  he  will  be 
compelled  to  pay  the  costs  of  that  action.  That  was  the 
course  pursued  in  Tknutout  d.  Jones  v.  Shenkm,  and  Doe  d. 
Masters  v.  Gray.  In  both  of  those  cases,  it  is  obvious 
that  a  party,  against  whom,  the  motion  was  made,  was  one 
claiming  a  right  to  defend  as  landlord.  But  I  am  not 
aware  of  any  case,  nor  was  any  cited,  where  the  Court  has 
interposed  in  the  way  now  required,  except  against  a  party 
who  has  claimed  title  to  the  matter  in  dispute.  I  am  aware 
of  no  case,  in  which  a  party  who  has  really  been  setting 
another  to  defend,  or  who  has  furnished  money,  and  em- 
ployed the  attorney,  but  who  does  not  claim  any  title  to  the 
property  in  question,  has  been  made  to  pay  the  costs  of 
the  action.  The  observations  of  Mr.  Justice  Bayleyy  in 
ThrusUmt  v.  Shenton,  I  think  are  very  materiaL  He  in- 
timates that,  supposing  a  party  to  be  shewn  to  be  reaUy 
defending,  and,  at  the  same  time,  putting  forth  a  pauper 
apparently  to  defend,  it  is  competent  for  the  lessor  of  the 
plaintiff  to  apply  to  set  aside  the  consent  rule,  with  costs, 
and  the  lessor  of  the  plaintiff  be  permitted  to  sign  judgment 
against  the  casual  ejector,  unless  the  landlord  will  come  in 
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aod  defend.     Here  it  appears,  firom  the  affidavits,  that        1840. 

every  thing  which  Proud  did  was  well  known  to  the  lessors       ixJI^d. 

of  the  plaintiff.     All  that  transpired  as  to  his  interference      Wrioht 

took  place  before  the  action  was  commenced,  or  before  the        Smitb. 

trial  took  place.    K,  therefore,  Ftoud  had  placed  himself  in 

such  a. position  as  would  call  for  the  interference  of  the 

Court,  there  were  materials  open  to  the  lessor  of  the 

plaintifl^  on  which  to  support  his  application,  either  before 

the  action  was  brought,  or  while  it  was  going  on,  and 

before  the  costs  in  question  were  incurred.    If,  therefore, 

it  was  a  case  in  which  the  Court  could  have  interfered  on 

motion,  they  might  so  have  interfered,  and  that  remedy  was 

open  to  the  lessor  of  the  plaintiff.     As  no  case  has  been 

cited,  in  which,  a  party  has  been  made  to  pay  the  costs  of 

such  an  action,  except  he  has  claimed  as  landlord,  I  am 

afraid  to  carry  the  practice  further,  and,  therefore,  I  cannot 

make  this  rule  absolute,  although  I  may  think  that  Proud 

has  interfered  firom  bad  or  vexatious  motives.    The  present 

rule  must,  therefore,  be  discharged. 

Rule  dischaiged  (a). 
(a)  See  BkwiU  v.  Dregommg,  ante,  vol.  6,  p.  404. 
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The  Queen  v.  Wdlliam  Evan%  Esq.,  and  John 
WHEELTONy  Esq.,  SbeiiiF  of  Middlesex,  in  a  cause  of 

Stocrdale  «•  Hansabb. 


DefendaDto 
fafitBred  judg- 
ment by  de- 
fault, and  the 
sheriif  had 
levied  upon 
their  goods  for 
the  amoont  of 


should  not  be 
paid  over  to 
the  plaintiff. 

On  behalf  of 
the  shcoiff  it 


{Before  the  Four  Judges,) 

JPhATTy  on  behalf  of  the  plaintiff,  Stockdale,  on  the 
first  day  of  the  present  term,  had  obtained  a  rule,  calling 
on  William  Evans,  Esq.,  and  John  Wheelton,  Esq.,  the 
sheriff  of  Middlesex,  to  shew  cause  why  he  should  not  pay 
over  to  the  plaintiff  the  sum  of  6222L  17«.  2ci.  the  proceeds 
andeostof^A  ^^  a  levy  made  by  him  upon  the  goods  of  the  defendants, 
"^^^^  '^•^      James  Luke  Hansard,  and  others,  at  the  suit  of  the  plaintiff. 

t^^^'^iS^  ^  ^^  ^^^'  ^^^^  ^^  ^  ^^^"  ^"^^  "^^^^  judgment  had 
why  the  same  been  suffered  by  default,  and  upon  a  writ  of  inquiiy,  exe- 
cuted on  the  12th  day  of  November,  1839,  the  jury  bad 
assessed  the  damages  at  600/L ;  a  fieri  facias  to  levy  618/.  15«. 
issued  on  the  23rd  of  November,  and  on  the  26th,  the 
that  by  a  reso^  sheriff  was  ruled  to  return  it  within  four  days.  Ac* 
H^^f  cSm.  cordingly,  on  the  29th,  the  writ  was  duly  returned,  in- 
mons,  he  was     dorsed,  that  the  seizure  had  been  made,  and  that  the  goods 

opoePOQ  to  re-  .  ^ 

fimd  to  the  de-  remained  in  the  hands  of  the  sheriff  for  want  of  buyers. 

were  pSitera  ^  venditioni  exponas  followed,  and  a  judge's  order  having 
to  the  House  of  jj^^^  obtained,  to  return  this,  an  appUcation  was   made 

Commons,  tne  -"^  *- 

amount  lened  on  behalf  of  the  sheriff,  for  a  month's  time  for  that  purpose, 
^ods,  and  when,  on  cause  being  shewn  against  that  application,  time 
^Mienoe      ^^  given  to  the   19th  of  December,  upon  which  day  the 

thereto,  the 

sheriff  had  been  committed  to  the  custody  of  the  seijeant-at-anns. 

It  also  appeared  that  the  plaintiff,  being  an  insolvent  debtor,  his  assignees  claimed  the  amount 
of  damagOB,  vid  required  the  sheriff  to  pay  the  same  over  to  them. 

A&^That  the  resolution  of  the  House  of  Commons  did  not  authorise  the  sheriff  to  withhold 
the  payment  of  the  proceeds  of  the  levy  to  the  plaintiff;  that  the  imprisonment  of  the  sheriff  fibr 
disooeying  Uiat  resolution  was  no  ground  for  the  Court  to  discharge  the  rule ;  and  that  the 
assignees  of  the  plaintiff  should  have  applied  to  the  Court 

A  rule  nisi  for  an  attachment  of  the  sheriff  was  afterwards  obtained  for  a  contempt,  in  not 
obeying  the  process  of  the  Court,  for  his  continued  refusal  to  pay  over  the  money  to  the  plaintiff. 
On  affidavits  it  was  shewn  that  the  sheriff  still  remained  in  toe  custody  of  the  serjeant-at-arms, 
but  the  Court  made  the  rule  for  an  attachment  absolute. 
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sheriff  returned,  that  he  had  caused  certain  goods,  therein 
mentioned,  to  be  sold  for  the  best  price  that  could  be  ob- 
tained,  and  had  the  money  ready  to  be  rendered  to  the  said 
plaintiff,  pursuant  to  the  exigency  of  the  vnit,  Mr.  Stock- 
dale  applied  for  the  payment  of  this  money,  both  in  person, 
and  by  attorney,  without  effect,  and  on  the  20th  of  the 
same  month,  appUcation  was  made  to  Paitesonf  J.,  for  a 
smnmons,  calling  upon  the  sheriff  to  shew  cause  why  he 
should  not  pay  over  the  money,  with  the  costs  of  application. 
No  order  was,  however,  made,  as  the  learned  judge  did  not 
consider  that  the  late  rules  gave  a  judge  at  Chambers  au- 
thority to  make  such  an  order,  and  referred  the  plaintiff  to 
the  Court,  and  the  present  application  was  made  accordingly. 
While  these  proceedings  were  pending,  the  Court  for  the 
Relief  of  Insolvent  Debtors,  on  the  14th  January,  1840, 
issued  an  order,  directing  the  sheriff  to  hold  the  money  in 
question,  till  the  Court  should  make  further  order,  and  to 
shew  cause  on  the  22nd  January,  why  it  should  not  be  paid 
over  to  his  assignees.  A  copy  of  this  was  served  upon  the 
sheriff  on  the  15th;  the  present  rule  having  been  obtained 
on  the  11th  January.  It  further  appeared,  by  the  affidavits, 
that  the  defendants  in  the  case  of  Stockdale  v.  Hansardy 
were  the  printers  to  the  House  of  Commons,  and  as  such, 
had  petitioned  the  House  in  respect  of  these  proceedings ; 
which  petition  was  set  forth,  tc^ether  with  a  resolution  of 
that  House,  dated  21st  January,  1840,  by  which  it  was  re- 
solved, diat  the  execution  of  the  writ  by  the  sheriff,  in 
levying  money  on  the  goods  of  the  Messrs.  Hansard,  was 
a  contempt  of  the  privileges  of  that  House;  that  the 
sheriff  be  ordered  to  refund  the  money  to  the  defendants, 
and  that  the  Speaker  of  the  House  of  Commons  should 
issue  his  warrant  for  committing  the  sheriff  to  the  custody 

rf  the  Seijeant-at-arms,  for  the  contempt  and  breach  of 

le  privil^es  of  the  House. 


1840. 


Sieriffof 

MtDDLESKX 

In  a  eanse  of 
Stockdals 

Hakbaed. 


jR,  V.  Richards y    W.  H.   Watson  y  and  Kennedy y   now 
hewed  cause.     This  is  not  a  case  in  which  to  apply  for  the 
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summary  interference  of  the  Court ;  for,  it  is  disdnguishable 
£rom  ordinary  cases,  where  the  sheriff  is  merely  the  nominal 
defendant,  and  his  name  is  used  only  as  a  matter  of  form. 
It  is  laid  down  in  the  books,  that  there  are  four  modes  of 
obtaining  remedy  against  the  sheriff,  having  the  pn>ceeds  of 
a  levy  in  his  possession,  and  refusing  to  pay  them  over  to 
the  par^  entitled  to  them.  These  are  in  substance  twa 
Eurst,  By  applying  for  the  summary  mterference  of  the 
Court ;  or,  second,  by  commencing  an  action  against  the 
sheriff,  and  this  latter  course  ought  to  have  been  adopted 
on  the  present  occasion.  The  proceeding  by  summaiy  in- 
terference of  the  Court,  is  a  practice  of  more  modem 
growth  than  the  remedy  by  action,  and  is  only  resorted  to 
when  the  case  is  clear,  and  a  contempt  of  the  Court  has 
been  committed.  There  are  two  strong  grounds  why  this 
rule  should  not  be  made  absolute.  First,  that  these  gentle- 
men are  in  a  position  where  it  is  extremely  difficult  to  act, 
for,  in  consequence  of  yielding  obedience  to  the  process  of 
this  Court,  the  House  of  Commons  has  voted  them 
guilty  of  a  contempt  of  the  privileges  of  its  House,  and 
that  the  Speaker  should  issue  his  warrant  for  their  appre- 
hension. There  is  no  case  where  a  sheriff  has  been  placed 
in  a  difficulty  like  the  present  They  are  already  in  custody 
for  a  contempt  of  the  House  of  Commons,  and  if  they 
should  obtain  their  release  by  paying  over  the  money, 
according  to  the  order  of  the  House,  they  will  then,  if  this 
rule  be  made  absolute,  be  liable  to  an  attachment  for  a 
contempt  of  this  Court,  unless  they  will  pay  the  money  a 
second  time,  which  in  effect  would  be  to  hold  the  defend- 
ants harmless,  and  call  upon  the  sheriff  to  pay  from  their 
own  resources,  the  sum  assessed  by  the  jury  as  the  plaintiff^s 
damages.  The  Court,  therefore,  ought  not  to  be  called 
on  to  interfere  in  this  summary  manner,  but  the  party 
should  be  left  to  his  remedy  against  the  sheriff,  by  an  action 
for  money  had  and  received.  These  facts  can  then  be 
pleaded  by  way  of  justification,  and  the  case  may  proceed 
in  its  proper  course  to  the  House  of  Lords,  and  a  decision 
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of  the  highest  Court  of  Error  may  be  obtained  as  to  the 
validi^  of  any  answer  they  may  think  fit  to  put  upon  the 
record.  Cases  analogous  to  this  have  frequently  been 
before  the  Court.  Suppose  that  a  plaintiff  becomes  a 
bankrupt^  after  the  sheriff  has  executed  the  writ  of  fL  &., 
and  has  applied  for  an  attachment  against  the  sheriff^  to 
compel  a  payment  of  the  money,  the  Court  would  not,  on 
motion,  decide  the  points  involved  in  that  question ;  but 
would  give  the  sheriff  an  opportunity  of  resisting  the  action. 
So,  too,  in  the  ordinary  case  of  an  award,  if  there  is  any 
doubt  as  to  the  award  being  strictly  in  pursuance  of  the 
submission  to  reference,  whether  by  bond,  or  by  rule  of 
Court,  an  attachment  would  not  issue,  but  the  party  would 
be  left  to  proceed  by  bringing  an  action  in  the  ordinary 
course.  Then  every  objection,  if  the  party  pleases,  may  be 
raised,  and  the  points  brought  before  a  Court  of  Error  (a). 
To  make  this  rule  absplute,  would  be  to  bring  these  parties 
into  a  contempt  of  this  Court  There  is  another  course  of 
proceeding  that  will  not  have  that  effect,  and  that  course 
should  be  adopted.  That  course  is  by  action.  That  is  the 
ancient  mode.  When  this  mode  of  ruling  the  sheriff  first 
obtained  does  not  appear.  The  attachment  was  first 
resorted  to,  to  ccMnpel  the  payment  over  of  money,  in  those 
cases  only  where  all  was  clear,  where  there  was  neither 
doubt  nor  difficulty,  nor  any  question  of  law  or  &ct  likely 
to  arise;  and  only  in  such  cases  will  the  Court  now  specially 
interpose ;  but  here,  there  are  many  difficulties ;  and  the 
Court  cannot  make  this  rule  absolute  without  effecting  a 
positive  injustice.  For,  the  sheriff  is  not  guilty  of  a  con- 
tempt, as  he  is  willing  to  obey  the  process  of  the  Court ; 
but  is  unable  to  do  it.  He  is  coerced,  and  cannot  act  as  he 
would  do,  in  performing  his  duty  as  an  officer  of  this  Court 
In  Coates  v.  Lord  Hawarden  (6),  where  the  defendant, 
a  Irish  peer,  had  been  arrested  by  the  sheriff  of  Sussex,  he 
ras  dischaiged  by  this  Court     If  the  House  of  Lords  had 

(a)  Watson  on  Arbitration^  pp.      Sheriff,  202 < 
&S,  269*  2nd  edit  Watson  on         (()  7  B.  &  C.  388. 
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been  sitting  at  the  time  of  this  arrest,  and  had  ordered  the 
dischaige  of  the  defendant,  the  sheriff  in  the  mean  while 
having  been  ruled  to  return  the  writ,  and  having  returned 
cepi  corpus,  this  Court  would  not  have  held  the  sheriff 
guilty  of  a  contempt  in  making  such  return,  as,  by  the  act 
of  the  House  of  Lords,  he  was  prevented  bringing  in  the 
body  of  the  prisoner.  His  non-compliance  with  the  exi- 
gency of  the  writ,  was  not  referable  to  any  neglect  of  his. 
So,  in  Winter  v.  MUes  (a),  where  goods  of  the  defendant 
were  in  a  royal  palace,  the  return  of  nulla  bona  was  held  a 
good  return,  the  goods  being  privileged  £rom  distress, 
because  the  sheriff  had  no  right  of  entering  a  royal  palace 
to  distrain.  So  in  the  case  of  I%e  Executors  of  Skewjfs  v* 
Chamond  (ft)^  which  was  an  action  against  the  sheriff  fiir  an 
esci^;  the  third  point  decided  was,  that  the  sheriff  was  not 
liable  for  an  escape,  if  he  had  released  the  defendant  on  a 
vmt  of  privilege,  directed  to  him  for  that  purpose.  Tbe 
second  ground  for  not  making  this  rule  absolute  is  this;,  that 
the  plaintiff,  being  an  insolvent  debtor,  his  assignees  have 
^ven  notice  to  the  sheriff,  and  have  claimed  the  money, 
levied  under  the  process  of  this  Court,  as  belonging  to 
them,  by  virtue  of  the  provisions  of  a  recent  enactment  (c). 
[Lord  Denmafh  C.  J. — Have  the  assignees  made  any  appli- 
cation to  the  Court?  they  might  apply  for  the  same  rule 
Mr.  Stockdale  ha&]  The  assignees,  by  virtue  of  the  vesting 
order,  are  entitled  to  all  the  estate  which  would  otherwise 
come  to  the  insolvent  before  his  final  discharge ;  but  they 
have  not,  in  this  matter,  made  any  application  to  this 
Court 


CoLERiDOB,  J. — Ib  there  any  difficulty  on  this  point  in 
applying  under  the  Interpleader  Act  ?  You  are  asking  the 
Court  not  to  interfere ;  ought  you  not  to  have  taken  all 
prudent  steps  to  protect  yourselves,  and  have  applied  imder 
the  Interpleader  Act 


(a)  10  East,  578. 
(6)  Dyer,  60  b.  61  a. 


(e)  I  &2  Vict.  c.  110,  as.  36, 


37. 
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Lord  Denman,  C.  J. — ^If  this  rule  is  made  absolute^  whj 
may  not  the  assignees  come  to  this  Court  immediately? 
The  money  would  then  be  paid  mto  Court ;  and  the  Court 
would  then  {nnovide  that  no  injustice  should  be  done  to  Mr. 
Stockdale,  or  his  creditors.  But  these  proceedings  ought 
to  be  more  fiilly  before  us. 

The   Court  stopped  the  counsel  for  the   sheriff  from 
entering  upon  the  discussion  of  that  point 
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Piatt  and  Carringtonf  in  suj^KNt  of  the  rule.  The  pro- 
ceedings of  the  Court  for  the  relief  of  insolvent  debtors 
cannot  at  all  affsct  the  present  case.  Section  110  of  the 
act  provides  (a)y  that  every  sherifl^  gaoler,  keeper,  or  other 
oflScer  of  any  prison,  who  shall  do  any  thing  in  obedience  to 
any  order  of  the  said  Court  for  the  relief  of  insolvent 
debtors,  &c.,  &c.,  shall  be  thereby  indemnified  for  whatso- 
ever shall  be  done  by  them  in  obedience  thereto.  The 
sheriff,  therefore,  is  clearly  a  party  contemplated  by  it,  and 
is  also  indemnified  against  any  evil  that  might  result  fi*om 
his  obedience.  Here,  the  right  of  action  accrued  on  the 
19th  December:  the  order  of  the  Insolvent  Debtors'  Court 
was  not  served  on  the  sheriff  till  the  15th  January;  there- 
fore, an  action  on  the  case  would  lie  against  hiuL  The 
cases  cited,  wherein  the  Court  has  granted  indulgence 
under  special  circumstances,  are  not  analogous  to  the  pre- 
sent, for  here,  the  authority  of  the  Court  is  set  at  defiance, 
while  in  the  case  of  Winter  v.  Mties,  the  retiun  was  nuUa 
bona,  the  only  jHroperty  of  the  defendant  bemg  within  the 
precincts  of  a  royal  palace;  and  the  jurisdiction  of  the 
Court  remained  unquestioned.  And  the  sheriff  is  now 
estopped  by  his  return.  He  should  have  made  a  special 
return  (b).  A  rule  nisi  was  moved  for  in  the  first  instance, 
that  there  might  be  opportuni^  for  any  valid  excuse  to  be 

id  before  the  Court  A  part  obedience  to  the  writ  has 
een  shewn,  but  no  reason  at  all  why  it  should  not  be 


(a)  Dak  v.  Birch,  3  Campb.  347.     (b)  I  &  2  Vict.  c.  110,  s.  110. 
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obeyed  in  fiiU ;  therefore,  it  is  snbmitted,  the  present  rule 
must  be  made  absolute. 

Lord  Denhan,  C.  J.,  after  reciting  the  facts  of  the  case, 
and  the  order  of  the  proceedings.    The  application  made 
to  Mr.  Justice  Patteson  at  Chambers  was  not  complied  with, 
from  the  fact  of  the  learned  judge  not  thinking  it  in  the 
power  of  a  judge  at  Chambers  to  make  any  order  in  such  a 
case,  and  he,  therefore,  referred  the  party  to  this  Court 
The  plaintiff  now  comes  here ;  he  has  obtained  damages  by 
due  course  of  law,  and  what  is  to  prevent  him  from  ob- 
taining tiie  fruits  of  those  damages?  Nothing,  that  I  can  see. 
I  may  infer,  fit>m  what  is  before  us,  that  other  parties  are 
not  satisfied  with  tiie  decision  of  this  Court,  and  for  various 
reasons  I  most  deeply  lament  it     But  whatever  may  be 
the  opinion  of  the  House  of  Commons  on  a  point  of  law, 
that  is  no  ground  whatever  to  prevent  the  Court  of  Queen's 
Bench  fit>m  doing  fiiU  justice  to  every  one  of  our  fellow 
subjects.     Three  resolutions  of  the  House  of  Commons 
have  been  referred  to,  and  put  forward  on  behalf  of  the 
sheriff,  but  they  do  not  seem  to  us  entitied  to  the  consi- 
deration contended  for,  nor  to  be  an  obstruction  to  our 
making  the  present  rule  absolute.    The  fact  of  the  sheriff 
having  the  misfortune  to  displease  the  House  of  Commons 
can  make  no  difference  to  the  plaintiff,  though  the  case  put 
by  Mr.  WaUon  might  involve  circumstances,  from  which 
the  Court  would  feel  justified  in  forming  a  conclusion^  that 
the  sheriff  was  so  fiir  impeded,  as  to  prevent  what  would 
otherwise  be  the  due  performance  of  his  duty ;  as  if  the 
execution  of  the  writ  necessarily  involved  a  contempt  of 
the  House  of  Commons,  as,  by  levying  upon  the  goods  of 
the  defendant  in  the  fece  of  the  House.     Second^  There  is 
another  resolution  of  the  House,  that  the  money  levied  shall 
be  paid  back  to  the  defendant  in  the  action.     I  am  at  a  loss, 
however,  to  see  how  that  can  affect  the  case.    It  cannot 
deprive  the  plaintiff  of  his  right  to  the  damages  which  he  has 
recovered,  nor  be  any  ground  at  all  why  we  should  say  that 
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he  is  not  entitled  to  the  assistance  of  this  Court,  in  obtaining 
the  fruits  of  the  execution.    The  situation  of  the  sheriff  is 
one  that  every  one  must  feel  for  very  deeply,  but  the  Court 
cannot  think  that  sufficient  to  authorise  it  to  refuse  the 
ordinary  remedy  which  the  plaintiff  seeks  in  this  case.     A 
supposition  has  been  made  of  the  sheriff  having  the  money 
in  his  hands,  and  its  being  wrested  from  him  by  a  greater 
force.     That  is  a  new  point,  and  I  apprehend  that  if  any 
such  return  should  ever  be  made,  it  would  prove  insufficient. 
No  such  return  is  made  here,  and,  in  point  of  fact,  it  was 
the  duly  of  the  sheriff  to  pay  over  the  money  to  the  plaintiff 
as  soon  as  he  received  it     The  order  of  the  House  in  the 
mean  time  can  make  no  diffisrence,  for  the  Court  has  no 
discretion  upon  the  subject,  but  must  give  the  plaintiff  the 
damages  he  has  recovered.     Upcm  the  diird  resolution,  by 
virtue  of  which  we  are  informed  the  sheriff  is  in  actual 
custody,  I  am  not  at  liberty  to  make  any  comment,  except 
with  reference  to  the  present  rule.     A  contempt  may  have 
been  committed,  but  yet  the  plaintiff  shall  not  lose  any  of 
his  lawful  rights.    If  any  discretion  was  vested  in  me,  and 
the  liberty  of  these  gentlemen  at  all  depended  upon  the 
course  I  might  take,  I  know  I  should  long  pause  before 
making  this  rule  absolute,  and  thereby  exposing  them  to 
suflfer  further  inconvenience.    Because  that  injustice  may 
be  done,  I  have  no  right  to  presume  it  will,  and  theie  is 
nothing  before  this  Court  to  shew  that  this  writ  should  not 
have  its  foil  execution.     But  as  the  sheriff  is  directed  to 
lefiind  the  money,  it  can  make  no  difference,  and  I  think 
the  Court  has  no  discretion  upon  the  subject     I  think  it  is 
the  clear  practice  of  the  Court,  flowing  oat  of  the  relation 
between  this  Court  and  its  officears,  that  when  a  sheriff  has 
money  in  his  hands,  and  does  not  pay  it  over,  we  are  bound 
to  interfere,  and  if  the  sheriff  shews  some  authority  not  legal 
od  sufficient  to  prevent  him,  that  we  are  bound  to  say  he 
nust  pay  it  over ;  for  these  reasons,  I  think  this  rule  must 
^  made  absolute* 
VOL.  vin.  MM  D.  p.  c. 
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LiTTLBDALE,  J. — I  am  entirely  of  the  same  opinion. 
The  jury  have  given  damages,  and  the  question  here  is, 
how  is  the  plaintiff  to  get  this  money  ?  whether  by  an  action 
against  the  sheriff^  or  by  an  appUcation  to  this  Court  to  rule 
the  sheriff  to  pay  the  money  over.  He  might  have  adopted 
either  course,  and  he  has  preferred  the  latter.  The  appli- 
cation now  made  i%  that  the  money  should  be  paid  over, 
and  I  do  not  see  that  sufficient  cause  has  been  shewn  to 
prevent  the  rule  from  being  made  absolute. 


WniUAMB,  J. — ^I  am  desirous  of  considering  this  as  a 
point  of  practice  affecting  the  particular  case,  and  Mr. 
JRichards  confined  himself  entirely  to  that  point.  In  as- 
similating this  case  to  others,  in  which  indulgence  has 
been  gngited  to  sherifis  and  their  officers,  it  is  impos^ 
sible  not  to  observe  that  ^  considerable  portion  of  the  diffi- 
culty in  which  the  sheriff  is  at  present  involved,  has  arisen 
from  his  own  delay ;  for,  although  on  the  1 9th  December 
he  had  the  money,  he  makes  no  attempt  to  pay  it,  but 
allows  the  whole  of  December  to  pass  by,  even  after  demand 
for  payment  i  and  this  application  is  not  made  till  the 
first  day  of  Hilary  Term.  The  two  supposed  analogous 
cases,  on  which  this  argument  has  rested,  are  not,  in  prin- 
ciple, similar  to  the  present;  for  where,  in  the  case  of 
bankruptcy,  for  instance,  a  doubt  arises  as  to  the 'legal  pos- 
sessor of  the  property,  the  Court  allows  time  to  the  sheriff 
for  making  his  return,  till  the  validity  of  that  doubt  has 
been  decided.  But  that  the  interposition  of  superior  force 
has  prevented  the  sheriff  from  discharging  his  duly,  has 
never,  to  my  knowledge,  been  held  a  sufficient  answer.  It 
is  certainly  true,  that  where  doubts  arise  upon  the  legality 
of  the  award,  the  Count  has  granted  indulgence^  because 
there  is  something  in  which  it  appears  that  the  l^^ty  of 
the  award  is  in  question,  and  that  is  considered  a  sufficient 
cause  shewn  to  the  Court  for  withholding  its  interference, 
by  summary  interposition.     There  is  no  such  doubt  in  the 
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present  case,  or  anything  to  prevent  the  plaintiff,  who  is 
entitled  to  have  the  damages,  from  obtaining  them.  That 
the  sheriff  is  in  a  state  of  difficulty  at  present,  is  a  matter  of 
great  regret,  but  that  is  no  reason  at  all  why  he  should  not 
pay  to  the  plaintiff  the  money  that  he  had  received  for  him. 
It  seems  to  me,  therefore,  that  we  shall  be  depriving  the 
plaintiff  of  his  ofdinaiy  and  just  remedy,  if  we  do  not  make 
this  rule  absolute. 
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CoiiEBiDQB,  J. — ^This  is  an  undefetided  action,  in  which 
judgment  has  been  suffered  by  default,  and  execution 
issued.  The  plaintiff's  demands  were  thereby  satisfied,  and 
the  defendants  were  discharged,  but  the  property  in  that 
money  was  the  plaintiff^s.  This  was  not  paid  over  to  him 
by  the  sheriff,  and  the  former  had  the  choice  of  two  modes 
to  obtain  possession  of  it :  First,  either  to  bring  his  action ; 
or,  second,  to  apply  for  this  rule.  With  regard  to  the  first, 
the  same  action  might  be  brought  successively  against  other 
pairdes,  who  might  again  have  their  remedies  against  others, 
which  would  lead  to  an  interminable  series  of  actions,  to 
the  great  disgrace  of  the  Court  The  facts  then  being  that 
this  money  is  in  the  hands  of  the  officer  of  the  Court,  it 
ought  to  be  paid  over }  for,  thoi^h  we  may  feel  for  the 
situaticm  in  which  these  gentlemen  are  placed,  yet  we  must 
not  fbif^t  that  it  is  the  bounden  duty  of  this  Court  to  see 
that  justice  is  done  to  its  suitors.  And  that  when  they  have 
established  their  right,  they  shall  have  the  finiits  of  it  The 
cases  suggested  are  wholly  different  £tom  the  present,  and 
it  would  be  trifling  with  justice  if  we  should  refuse  this  rule, 
and  say,  adopting  the  suggestion  thrown  out  by  counsel, 
we  will  discharge  this  rule,  and  leave  the  party  to  his  remedy 
by  action.  There  can  be  no  doubt  as  to  the  manner  in 
which  we  ought  to  dispose  of  this  rule.  The  question  of  the 
award  is  not  similar.  For  no  doubt  at  all  is  suggested  here, 
but  owing  to  a  sort  of  vis  major,  the  sheriff  has  been  put 
into  a  situation  that  may  compel  him  to  pay  it  twice  over ; 
that  is  no  answer  to  the  plaintiff,  who  comes  here  to  claim 
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the  damages  he  is  entitled  to  have.  The  judgment  de- 
livered in  Stockdale  v.  Hansard  (a)  is  binding  on  us  for  all 
further  occasions,  till  it  has  been  reversed  by  some  Court 
of  Error ;  we  have  no  alternative  in  the  present  instance,  for 
we  should  be  withholding  that  justice  which  it  is  the  duty  of 
this  Court  to  administer  alike  to  every  one  of  our  fellow 
subjects,  if  we  did  not  hold  that  this  rule  ought  to  be  made 

absolute. 

Rule  absolute. 


In  consequence  of  the  rule  not  being  complied  with, 
Piatt  obtained  a  rule  nisi,  calling  upon  the  sheriff  to 
shew  cause  why  an  attachment  for  a  contempt  should  not 
issue  against  him,  for  not  yielding  obedience  to  the  process 
of  the  Court,  by  paying  over  to  the  plaintiff  the  proceeds 
of  the  levy  upon  the  defendant's  goods,  pursuant  to  the  rule 
and  the  Master's  allocatur. 

KeUy  and  IL  F.  Richards  now  shewed  cause,  and  pro- 
duced an  affidavit  of  the  sheriff,  and  the  resolutions  of  the 
House  of  Commons,  pursuant  to  which  they  had  been 
taken,  and  still  remained  in  custody  of  the  Seijeant-at-arms, 
solely  in  consequence,  as  they,  the  said  W.  Evans  and  J. 
Wheelton,  verily  beUeved,  of  having  acted  in  obedience  to 
the  Queen's  writ,  and  the  rule  of  this  Court :  that  they  had 
obtained  a  writ  of  habeas  corpus  (6),  commanding  the 
Seijeant-at-arms  to  bring  them  before  this  Court,  when, 
after  hearing  counsel,  the  Court  remanded  them.  They 
further  submitted  to  the  Court,  that  they  had  no  means,  by 
reason  of  their  imprisonment,  to  pay  over  in  their  own 
persons,  the  said  money,  in  obedience  to  the  rule  of  this 
Court,  and  that  they  could  only  obey  the  rule,  by  desirmg 
their  undersherifis,  or  other  officers,  to  pay  the  same  as 
aforesaid ;  and  verily  believed  that  if  they  did  so,  they  would 
thereby  expose  their  undersherifis,  or  other  ofiicens,  to  im- 


(a)  9  Ad.  &  £1. 1. 
(b)  For  the  argument  upon  the  return  to  this  writ,  see  ante^  p.  451. 
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prisonment  in  their  persons  by  the  said  House  of  Commons 
fi>r  so  acting  on  behalf  of  these  deponents^  and  they  humbly 
submitted^  whether  they  ought  to  place  the  said  undersherifis 
and  others  in  such  great  perils,  unless  this  Court  can 
protect  them  in  their  obedience  to  this  Court  as  aforesaid. 
And  they  further  say,  that  they  were  informed,  and  be- 
lieved that  another  action  had  commenced  in  this  Court 
by  the  plaintiff  against  the  defendants,  for  a  cause  of  action, 
similar  in  all  its  circumstances  to  the  cause  of  action  in  this 
case,  and  in  which,  these  deponents  verily  believed  they  were 
likely  to  be  involved  in  the  same  perilous  condition  as  that 
in  which  they  were  then  placed.  Such  being  the  position  of 
the  sheriff,  it  cannot  be  said  they  are  guilty  of  a  contempt, 
since  what  they  do  is  not  voluntary,  but  forced  upon  them. 
The  House  of  Commons  has  committed  them  for  yielding 
obedience  to  the  process  of  this  Court,  and  the  Court  is 
now  asked  for  an  attachment  against  them  for  not  yielding 
a  more  full  obedience,  which  they  express  themselves  ready 
to  do,  but  from  rendering  which,  actual  imprisonment  pre- 
vents them. 


1840. 


Sheriff  of 

Middlesex 

In  a  cause  of 

Stockdale 

V. 

Hansard. 


Liord  Deniian,  C.  J. — This  is  a  motion  for  an  attach- 
ment against  the  sheriff,  for  not  paying  over  to  the  plaintiff, 
a  sum  of  money  which  is  now  in  the  hands  of  the  sheriff. 
It  IB  suggested,  that  under  all  the  circumstances  of  this  case, 
we  cannot  say  that  these  gendemen  are  guilty  of  a  con- 
tempt, as  they  are  in  some  degree  coerced,  and  obliged  to 
pursue  the  course  they  have  adopted.  They  are  certainly 
conducting  themselves  in  a  most  worthy  manner,  but  the 
question  is,  if  the  plaintiff  has  not  a  right  to  call  on  them  to 
pay  over  that  money?  In  my  opinion  he  has,  and  his  right 
to  that  money  is  as  good  as  that  of  any  Member  of  Parlia- 
ment to  his  estate ;  there  is,  unfortunately,  no  other  mode 
of  proceeding  to  obtain  it,  than  that  which  is  now  before 
us ;  and,  without  casting  anything  like  reproach  on  these 
gentlemen,  still,  if  they  had  only  used  more  alertness  in  the 
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first  instance,  things  might  have  been  di£Perent  The 
individual,  however,  for  whom  they  are  trustees,  is  not  to 
suffer  firom  any  prudential  proceedings  on  their  part  But 
it  has  been  said,  that  they  cannot  perform  their  duty  without 
endangering  their  undersherifis.  It  would  be  to  be  regretted 
if  any  other  person  should  suffer  firom  executing  the  process 
of  this  Court,  and  I  do  not  think  that  would  be  the  case. 
But  this  being  an  application  to  give  a  party  the  damages 
recovered  by  him  in  a  civil  action ;  the  present  rule  for  an 
attachment  must  be  made  absolute. 


LiTTLEDALE,  J. — After  reciting  the  proceedings.  I  con- 
sider this  as  the  case  of  any  other  plaintiff  and  defendant 
The  plaintiff  got  judgment  The  money  was  in  the  hands 
of  the  sheriff;  he  was  caUed  on  to  pay  it  over  to  the 
plaintiff,  and  if  he  did  not  pay  it,  that  was  a  contempt  of 
the  Court  That  the  sheriff  is  now  placed  under  particular 
circumstances  must  not  influence  our  present  decision;  and 
the  rule  must  be  absolute. 

Williahs,  J. — ^It  seems  to  me  that  this  step  is  the 
necessary  consequence  of  the  conclusion  we  came  to  the 
other  day.  There  is  no  other  mode  of  enforcing  the 
payment  but  the  present  If  there  was,  then  beyond  a 
doubt  these  gentlemen,  to  whom  eveiy  mild  and  lenient 
course  should  be  adopted,  would  be  entitled  to  it  But  this 
is  a  motion  for  an  attachment  in  the  ordinary  form,  and  the 
rule  must  be  made  absolute. 


CoLBBiDGE,  J.,  absente. 


Rule  absolute. 
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Ex  perte  Fitldeb. 

rr  •  IT,  W^^TiSOiV  applied  for  a  rule  to  shew  cause,  why  Where  magia- 
a  writ  of  mandamus  should  not  issue,  directed  to  certain  doubt*  of  th«r 
magistrates  of  Winchester,  commanding  them  to  proceed  to  ^]j^^^*^^ 
view  certain  premises,  and  deliver  possession  thereof  to  the  poaawrion  of 
landlord,  pursuant  to  11  Geo.  2,  c  19,  s.  16,  there  being  landlord  pur- 
no  suflScient  distress  on  the  premises,  and  the  defendant  q^^2  c.  19, 
having  deserted  them.     An  application  had  been  made  to  ».  16,  the  Court 

,       ,  ,  ,     ^  ,  ,  will  not  compel 

two  justices,  in  accordance  with  the  provisions  of  the  statute  them,  by  mtn- 

above  cited,  and  they  proceeded  to  view  the  premises,  and 

affixed  on  them  the  usual  notice  in  writing.     After  the 

lapse  of  fourteen  days  they  returned,  for  the  purpose  of 

putting  the  landlord  into  possession.    On  that  occasion,  the 

tenant  appeared  at  the  window,  and  put  his  head  out,  and 

said  he  was  there.     On  this,  one  of  the  justices  said  he 

thought  they  could  not  proceed,  the  tenant  now  being  on 

the  premises.     Both  the  justices  then  retired,  and  refused 

to   deliver  possession  to  the  landlord.     In  so  doing,  they 

were  clearly  wrong,  because  the  only  case,  in  which  they 

could  have  a  right  to  retire  without  giving  possession  to  the 

landlord  viras,  where,  *^  upon  second  view,  the  tenant,  or 

some  person  on  his  or  her  behalf  shall  appear  and  pay  the 

rent  in  arrear,  or  there  shall  be  sufficient  distress  upon  the 

premises."    Neither  of  those  states  of  facts  existed  here, 

and^  therefore,  the  magistrates  were  bound  to  proceed  to 

deliver  possession  to  the  landlord     If  they  did  evict  the 

tenant,  their  proceedings,  in  the  exercise  of  their  discretion, 

would  be  an  answer  to  any  action  which  might  be  brought. 

He  cited  Ashcroft  v.  Bourne  and  others  {a)y  in  which  two 

magistrates  having,  at  a  landlord's  request,  given  possession 

of  a  dwelUng-house,  as  deserted  and  unoccupied,  pursuant 

to  11  Geo.  2,  c.  19,  s.  16,  the  judges  of  assize  of  the  county, 

on  i^peal,  made  an  order  for  the  restitution  of  the  farm  to 

(a)  3  B.  &  Ad.  684. 
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1840.        the  tenant,  with  costs.     The  latter  brought  an  action  of 

^^^^~^    trespass  for  the  eviction  against  the  magistrates,  the  ccm- 

FuLDEB.      stable,  and  the  landlord.     The  Court  held,  that  the  record 

of  the  proceeding  before  the  magistrates  was  an  answer  to 

the  action  on  behalf  of  all  the  defendants.    The  act  required 

to  be  done  by  the  magistrates  was  merely  ministeriaL 

Williams,  J. — All  that  you  satisfy  me  of  is,  that  perh^ 
the  magistrates  have  acted  incorrectly,  but  I  do  not  think 
that  is  sufficient  to  authorize  me  to  grant  a  writ  of  manda- 
mus to  compel  them  to  deliver  possession  of  these  premises 
to  the  landlord. 

Rule  refused 
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IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Moss  V.  SlUTH.  1840. 

1 ALFOURD,  Seijt,  moved  to   set  aside  the  verdict  The  pUdutiff 
found  for  the  defendant,  on  the  trial  of  this  cause,  and  for  |^q  „j 
a  new  trials  upon  the  grounds  of  the  exclusion  of  evidence  ^^^  j^ 
and  of  misdirection.     It  was  an  action  brought  to  recover  magts  for  oer- 
the  value  of  certain  property  belonging  to  the  plaintiff,  deposited  with 
which   had  been  deposited  with  the  defendant  for  safe  ^uaftuwi^ 
custody.     The  declaration  alleffed  two  breaches  of  the  con-  ^^  !®*'?™?^ 

^  ^^  and  of  which 

tract  entered  into :  first,  that  the  defendant  had  not  taken  due  care  had 
proper  care  of  the  proper^;  and  secondly,  that  he  had  not  underthe 
returned  a  portion  of  it     In  the  particulars  of  the  articles,  ^^^^\j^ 
in  respect  of  which  the  plaintiff  sought  to  recover,  some  of  ^  particulan, 

,  ,  he  set  out  ccr- 

them  were  specified  as  being  damaged,  and  others  as  not  tain  articles  of 
being  returned     Amongst  the  latter  were  certain  articles  f ^ver  ^  ' 
of  dass.     The  cause  was  tried  before  Erskiney  J.,  when  the  ^^  °°*)® 

^  ^  ^  have  been  de- 

plaintiff  sought  to  give  evidence  of  the  contents  of  a  crate,  stroyed.  HeU, 

but  as  it  appeared  that  the  glass  in  that  crate  had  all  been  particulars,  he 

broken,  the  learned  judge  declined  to  receive  the  evidence,  JS^^  re" 

and  told  the  jury  that  they  must  leave  that  portion  of  the  cover  damages 

alleged  damage  out  of  their  consideration.     A  verdict  was  those  articles. 

loned  for  the  defendant.     It  was  now  submitted,  that 

e  articles  in  question  being  shivered  to  pieces,  ceased  to 

'  of  the  denomination  by  which  they  were  described,  and 

\t  the  return  of  a  few  broken  fragments  only,  must  be 
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1840.  taken  to  leave  the  plaintiff  entitled  to  recover  under  that 
portion  of  his  claim  in  which  he  alleged  that  the  defendant 
had  not  returned  his  property. 

TiNDAL,  C.  J. — The  declaration  contains  two  breaches, 
one  for  not  returning  certain  articles,  and  the  other  fi>r  not 
taking  care  of  them  ;  and  the  particulars  adopt  these  posi- 
tions, and  give  two  sets  of  articles,  one  not  returned,  and 
the  other  damaged.  It  would  sanction  the  misleading  of 
defendants,  if  the  principle  upon  which  this  motion  is  made 
were  allowed  to  prevail 

BosANQUET,  J. — I  am  quite  of  the  same  opinion. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Barer  v.  Jubbeb. 

In  an  action  of  M,  HIS  was  an  action  of  assumpsit,  and  the  declaration 
d^£mt  *  contained  three  counts;  the  first  on  a  bill  of  exchange  for 
^il^*^^tiff  ^^^^  drawn  by  the  plaintiff  on  the  defendant,  and  accepted 
drew,  and  he  by  the  latter,  payable  nine  months  after  date ;  the  second, 
^for  602.,       for  goods  sold  and  delivered,  and  the  third  on  an  account 

in  satisfaction      fl*-.*«^ 
oftheplaintirs  B"*^^* 

demand.  Hdd,       T^je  defendant  pleaded,  first,  to  the  first  count,  that  he 

that  such  a  , 

plea  was  not  .  did  not  accept  the  bill,  in  mamier  and  form,  &c. ;  secondly, 

evflraoe  oHiis  t6'the  second  and  third  counts,  non  assumpsit,  except  as  to 

^'^tteS  tTSe  ^^^  ^^'  ^^'  parcel  of  the  moneys  in  those  counts  mentioned; 

plaintiff  a  thlrdfy,  as  to  60/.,  parcel  of  the  said  sum  of  66L  Ss.  4^*, 

anoe  for  60Z.,  that  after  the  making  of  the  promises,  &c.,  and  before  the 

p]a^,  waT  commencement  of  the  suit,  to  wit,  on  the  29th  January, 

subwquenUy  1839,  an  account  was  stated  by  and  between  him  and  the 

filled  up  by  the      .  .     .^  .  . 

plaintiff  for       plaintiff,  of  and  concerning  so  much  of  the  causes  of  action, 

'  ^  ^*         in  the  second  and  third  counts  mentioned,  as  related  to  the 

said  sum  of  60L,  &c.,  and  that  upon  that  accounting,  the 
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defendant  was  found  to  be  in  arrear,  and  indebted  to  the        1840. 
said  plaintiff^  in  the  said  sum  of  602.  &c.,  and  thereupon, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
plaintiff,  for  and  on  account  of  the  said  sum  of  SOL  &c., 
and  the  said  promises  in  respect  thereoi^  made  and  drew 
his  biU  of  exchange  in  writing,  bearing  date  the  day  and 
year  last  aforesaid,  and  thereby  required  the  defendant, 
nine  mcmths  after  the  date  thereof,  to  pay  to  the  plaintiff 
or  order;,  the  sum  of  60L  for  and  on  account  of  the  said 
sum  of  60/.  &c.,  and  the  said  promises  in  respect  thereof; 
and  the  defendant  then  accepted  the  said  bill  so  drawn  as 
last  aforesaid,  and  delivered  the  same  to  the  plaintiff,  and 
the  phuntiff  then  took  and  received  the  same  for  and  on 
account  of  the  said  sum  of  60i  &c.,  and  the  said  promises 
in  respect  thereof     Verification.     The  defendant  pleaded, 
lasdy,  payment  into  Court  of  &L  6s.  4c2.,  the  residue.    The 
plaintiff  replied,  traversing  the  allegations  with  respect  to 
the  bill  mentioned  in  the  third  plea.     The  cause  came  on 
for  trial  before  Tindal,  C.  J.,  at  the  Sittings  at  Guildhall, 
after  Hilary  Term,  when  a  verdict  was  found  for  the  de- 
fendant upon  the  first  and  second  issues,  and  for  the  plain- 
tiff upon  the  third  issue.    It  appeared  in  evidence,  that  the 
plaintiff  resided  in  London,  and  that  the  defendant  lived 
at  Oxford.     In  the  course  of  dealings  which  they  had,  a 
daim  arose  on  the  part  of  the  plaintiff  against  the  defendant, 
which  was  found  to  amount  to  66^  6«.  Ad.,  the  sum  men- 
tioned in  the  second  and  third  pleas.    In  the  month  of 
January,  1839,  the  plaintiff  wrote  to  the  defendant,  re- 
questing him  to  send  up  his  acceptance  for  such  an  amount 
as  he  considered  due,  adding,  ^^  we  can  draw  it  here ;"  and 
on  the  29th  of  the  same  month,  the  defendant  transmitted 
his  blank  acceptance  for  602.,  the  amount  being  written  in 
the  margin,  in  the  usual  manner,  and  the  acceptance  being 
>   itten  across  the  bill,  the  form  of  which  was,  however, 
(    [y  so  fer  drawn  out  as,  ^^  nine  months  after  date."    Upon 
1  *s  acceptance  reaching  the  hands  of  the  plaintiff,  he  filled 
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1840.        it  up  for  46/.  and  upon  its  being  {nresented  in  that  fiirm, 
it  was  dishonoured. 

TiUfaurdt  Serjt,  now  moved  to  enter  the  verdict  upon 
the  third  issue  for  the  defendant  He  contended  that  the 
third  plea  was  clearly  supported  by  the  proof  which  had 
been  given  of  the  making  of  the  bilL  The  acceptance 
was  complete,  when  the  -defendant  wrote  his  name  upon 
the  instrument;  for,  the  order  of  time,  in  which  the  names 
of  the  drawer  and  acceptor  were  written,  was  immaterial 
MoUoy  V.  Delves  (a).  The  defendant  could  not  be  held 
liable  upon  the  bill  for  46^  which  he  had  never  accepted, 
and  it  being  clear  that  he  had  given  his  acceptance  for  60A, 
the  count  in  the  declaration  was  answered 

TiNDAL,  C.  J. — The  difficulty  here  arises  upon  the  terms 
of  the  plea.  The  defendant  has  taken  upon  himself  to  wf, 
that  the  plaintiff  drew  a  bill  upon  him  for  60L  which  he 
accepted.  It  appears,  by  the  correspondence  which  took 
place,  that  the  plaintiff  requested  the  defendant  to  send 
him  up  a  bill  for  such  an  amount  as  he  thought  correct, 
adding,  ^^  we  can  draw  here."  The  drawing,  therefore,  was 
to  be  by  the  plaintiff  in  London.  What  was  sent  up  was 
a  blank  acceptance,  with  the  amount  only  named,  and  at 
the  dme  of  its  transmission,  there  had  been  no  drawing  of 
the  bill  at  all,  for  there  were  none  of  the  terms  of  an  in- 
strument of  that  kind  used.  When  this  reached  London* 
the  plaintiff  drew  the  bill  for  46/.  only.  How  then  can 
that  be  said  to  be  a  drawing  of  a  bill  by  the  plaintiff 
for  602.  which  the  defendant  accepted ;  I  think  that  the 
verdict  is  correctly  given,  and  this  appUcation  must  be 
refused. 

BoHANQUET,  J.,  Concurred 

(a)  7  Bing.  428,  S.  C. ;  4  C.  &  P.  492. 
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CoLTMANj  J. — ^I  am  of  the  same  opinion.      It  is  im-        1840. 
possible  to  contend  that  what  was  transmitted  to  London^     ^BAm"^ 
amounted  to  a  bill  of  exchange.     Such  a  bill  as  that  de-       ,  ^• 

,     ,  JUBBKB. 

scribed  in  the  flea,  therefore^  it  is  dear,  was  never  drawn 
by  the  plainti£El 

EssKiMBy  J. — ^If  the  plaintiff  had  filled  up  the  acceptance 
for  6OL9  the  order  in  which  the  acceptance  and  drawing 
took  place  would  have  been  immaterial ;  but  in  point  of 
bet,  there  never  was  a  bill  for  60A  in  existence. 

Rule  refused. 


HuTHWAiTB,  Administrator,  &c.  v,  pHAmE. 

HuRLSTONE  moved,  in  Hilary  Term,  for  a  rule  to  ApWntiffwed 
shew  cause,  why  the  rule,  obtained  by  the  defendant  in  this  letters  of  ad- 
action,  to  plead  several  matters,  and  the  order  of  Maule,  J.,  JJfcJJhA^^^ 
mentioned  therein,  should  not  be  discharged,  on  the  ground^  fencUnt,  being 
that  the  second  plea  by  that  rule  allowed  to  be  pleaded,  was  plead  inoably, 
not  an  issuable  plea  within  terms,  which  had  been  previously  5ie  deceased 
imposed  on  the  defendant,  but  was  frivolous,  and  intended  ''■*  an  inhabit- 

^  ^  ant  and  com- 

to  provoke  a  demurrer.     It  was  an  action  of  covenant,  morantofthe 
brought  by  the  plaintiff,  as  administrator  of  one  Timothy  and  died  pos-' 
Diiscoll,  deceased,  who  had  been  tnistee  under  a  deed  of  nou^le^dS^ 
separation,  drawn  up  between  the  defendant  and  his  wife,  "*  ?*®  diocese 

.  .         11         t  of  London; 

to  recover  certam  arrears  of  an  annmty  alleged  to  be  due  the  Court 
under  that  deed,     In  the  declaration,  the  plaintiff  alleged  ought  to  as-*^ 
damace  to  the  amount  of  lOOOi,  and  made  profert  of  the  *""® *i**?® 

^  ^    ^  ^  *  cause  of  action, 

deed  and  the  letters  of  administration.     The  letters  were  was  bonum  no- 
stated  to  have  been  granted  to  the  plaintiff,  by  John  George,  the  letters  of 
'  )r  the  the  divine  providence.  Archbishop  of  Armagh,  Pri-  whereSe^n- 

late  and  Metropolitan  of  all  Ireland,  in  due  form  of  law ;  JSLd**  "? 

[id  the  declaration  concluded  with  a  verification,  that  cer-  that  the  plea 

was  not  an 
naUe  plea,  but  allowed  an  amendment,  to  the  effect,  that  the  debt  was  bonum  notabile  in 
ondon,  that  fact  being  verified  by  affidavit. 
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« 

1840.        tain  estates,  in  the  county  of  Wexfiirdl,  upon  which  the 
^^^2;J^][^    annuity  was  made  chargeable,  were  situate  in  the  kingdom 
AdminiBtntor,  of  Ireland.    The  defendant,  after  the  delivery  of  the  deda- 
e.  ration,  obtained  time  to  plead,  with  the  condition  that  be 

^^^^'  should  plead  issuably ;  and,  under  a  subsequent  order  of 
Matde,  J.,  which  was  made  a  rule  of  Court,  he  pleaded, 
first,  that  the  said  indenture,  mentioned  in  the  dedantbn, 
was  not  his  deed;  and,  secondly,  that  the  said  Timothy 
Drisodl,  befoie  and  at  the  time  of  his  death,  was  an  inha- 
bitant o^  and  a  commorant  within  the  d^  of  Dublin,  in 
that  part  of  the  United  Kingdom  called  Ireland ;  and  that 
the  said  Timothy  Driscoll,  in  his  lifetime,  and  at  the  time 
of  his  death,  had  divers  goods  and  chattels,  rights  and 
credits,  which  were  bona  notabilia  in  the  diocese  of  the 
Bishop  of  London,  in  that  part  of  the  United  Kingdom 
called  England,  that  is  to  say,  goods  and  chattels,  rights 
and  credits  of  the  value,  to  wit,  of  1000/L  and  upwards,  within 
the  said  diocese,  and  by  reason  thereof,  the  said  letters  of 
administration  are  void,  and  of  no  effect  in  law,  to  the  said 
plaintiff.  Verification.  In  support  of  the  application,  the 
cases  of  Staples  v.  Holdsworth  (a)  was  cited,  tc^ther  with 
the  authorities  of  1  fFilUams  on  Executors^  2nd  ed.,  p.  192, 
Com.  Dig.  tit.  **  Administrator^  (B  3),  which,  it  was 
contended,  shewed  that  the  plea  tended  to  an  immaterial 
issue. 

In  the  present  Term,  Merewether^  Serjt,  and  F.  O.  Lee 
shewed  cause.  This  was  clearly  au  issuable  plea ;  it  dis- 
puted the  plaintiff's  right  to  sue  in  this  country.  Bona 
notabile  were  stated  to  exist  in  this  country,  and  that 
amounted  to  a  clear  allegation,  that  there  was  some  one 
who  might  properly  come  in,  and,  if  appointed,  have  a 
right  to  maintain  an  action.  Letters  of  administration 
granted  in  Ireland  conferred  no  title  upon  the  plaintiff,  for 
the  Archbishop  of  Canterbury  might  grant  probate  to  new 

(a)  4  Bing.  N.  C.  144,  S.  C. ;  AfUe,  vol.  6,  p.  196. 
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parties,  who,  in  their  turn,  might  sue  the  defendant  simul-        1840. 

taneously  with  the  present  plaintiff     In  Com*  Dig,  tit.    b[JJ^^!J][~ 

"  AdndnUiratOT^  (B  3),  it  was  laid  down,  "  If  a  man  die    Adminwtritor, 

intestate,  havii^  bona  notabilia  in  the  several  proyinces^      _  «. 

administration  shall  be  granted  by  each  archbishop  for  the 

goods  in  his  province.    If  he  has  bona  notabilia  in  Ireland, 

and  also  in  England,  it  shaQ  be  granted  by  the  Archbishop 

of  Dublin  for  the  goods  in  Irdand,  and  by  the  Archbishop 

of  Canterbury  for  the  goods  in  his  province."    Darnel  v. 

Luker  (0)  was  to  the  same  effect     The  case  of  Stokes  v. 

Bate  {b)  was  an  authority  for  this  plea,  and  the  defence, 

which  was  set  up  by  it,  could  not  be  given  in  evidence 

under  the  plea  of  non  est  &ctum.    Starkie  on  Evid*,  voL  2, 

p.  547 ;  JFiUiams  on  Executors,  voL  1,  p.  197. 

Stephen,  Serjt,  and  Hurbtone,  in  support  of  the  rule. 
This  was  a  plea  which  was  not  issuable,  because  the  all^a- 
tions  contained  in  it  must  ultimately  be  immateriaL  It 
was  also,  for  the  same  reason,  fiivolous,  and  evidently 
intended  to  provoke  a  demurer.  The  reference  to  Corny fCs 
Digest  went  to  the  Aill  extent  of  this  case,  and  there  was  an 
absence  of  all  authority  to  shew  that  an  Irish  administrator 
could  not  sue  in  England.  There  was  nothing  to  shew  that 
the  deed,  the  subject  of  this  action,  was  bonum  notabUe 
in  Ireland,  at  the  time  of  letters  of  administration  being 
granted ;  and  as  that  fact  was  not  alleged  by  the  defendant, 
it  must  be  taken  that  these  proceedings  were  l^aL  The 
cases  of  Shaw  v.  Stoughton  (c),  and  of  Jauncy  v.  Sealg  {d) 
were  referred  to. 

TiNPAi^  C.  J. — On  the  authorities  to  be  found  in  Com. 

Dig.  tit.  '^Administrator"  (B  3)  I  am  of  opinion  that  the 

sec»nd  plea  pleaded  to  the  declaration  in  this  action,  is  not 

n  issuable  plea,  for  it  does  not  go  to  the  merits  of  the 

(a)  Dyer,  305.  (c)  2  Lev.  86. 

ib)  6  B.  &  C.  491.  S.  C. ;  8  (d)  I  Vem.  397. 

D.  &  Ry.  247. 


Praieb. 
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1840.  action.  The  law  there  laid  down  is,  that  if  there  are  bona 
g^^[^;J^][^  notabile  in  Ireland,  and  also  in  England,  administratioA 
Adminiitrator,  ghall  be  granted  by  the  Archbishop  of  Dublin,  for  the  goods 
0.  in  Ireland,  and  by  the  Archbishop  of  Canterbury  for  die 

goods  within  his  province.  Here,  the  defendant  declares 
upon  an  administration  granted  by  the  archbishop  in  Ire- 
land, for  the  express  purpose  of  executing  the  trusts  of  the 
indenture  alleged,  and  we  are  to  assume  nothing  to  have 
been  done  illegally,  unless  it  is  so  stated  by  the  plea.  To 
make  it  appear  that  the  administration  is  cme,  which  the 
Archbishop  of  Dublin  ought  not  to  have  granted,  it  should 
be  alleged  that  the  goods,  on  which  the  defendant  is  sued, 
were  bona  notabile  within  the  province  of  Canterbury,  at 
the  time  of  Driscoll's  death.  That,  however,  is  not  alleged, 
but  all  that  is  said,  is,  that  Driscoll,  before,  and  at  the  time 
of  his  death,  was  an  inhabitant  and  commorant  of  the  city 
of  Dublin,  and  tha  the  possessed  bona  notabile  in  the 
diocese  of  London.  It  is  not  to  be  assumed,  upon  these 
allegations,  that  this  deed  was  bonum  notabile  in  the 
diocese  of  Canterbury.  Therefore,  although  the  plea  is  one 
upon  which  issue  may  be  taken,  that  issue  would  not  go  to 
the  real  merits  of  the  action,  and  the  plea  ratiier  invites  a 
demurrer,  than  an  issue  in  fiict  As,  however,  there  is  a 
suggestion  that  the  bonum  notabile,  to  which  the  jdea 
applies,  is  the  right,  on  which  the  action  is  brought,  if  it 
can  be  shewn  that  it  was  so,  and  that  this  deed  was  bonum 
notabile  in  London  at  the  time  of  Driscoll's  decease,  I  shall 
be  inclined  to  allow  an  amendment,  by  the  introduction  of 
an  all^ation  to  that  efiect,  upon  payment  of  costs. 

HurUUme  ui^ed  that  the  plea  would  still  be  objectionable, 
as  it  would  be  a  plea  in  abatement,  which  could  not  there- 
fore be  pleaded,  the  defendant  being  under  terms.  He 
cited  Yeomans  v.  Brad9haw{a\  quoted  by  Bajfhjf,  B.  in 
the  case  o£  Stokes  v.  Bate. 

(a)  Garthew,  373. 
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Afereweiher,  Seijt,  referred  to  Ltfsons  v.  Barrow  (a.)  1840. 

HUTHWAITS 

Tdtdal,  C.  J. — Let  the  truth  of  the  amendment  be    Administrator, 
verified  by  affidavit     If  it  be  not  done  within  a  week,  the  v. 

second  plea  will  be  struck  out,  and  the  plea  of  non  est 
&ctum  alone  will  be  left  on  the  record. 

Rule  accordingly, 
(a)  a  Bing.  N.  C.  486.    S.  C,  2  Scatt»  721 . 


Phair. 


MiDDLETON  V4  ChAMBB1I& 

1.  HIS  was  an  action  of  assumpsit,  brought  by  the  plaintiif,  An  attom^x 

to  recover  the  amount  of  a  bill  of  exchange  for  1000^,  admitted  in 

drawn  by  one  Henry  Wilton,  upon  and  accepted  by  the  RUiff^Bench. 

defendant,    and    by    Wilton    indorsed    to    the    plaintiff,  buthaving 

1  ,  1  1        1  •  J      1       c«M«<i  to  take 

The  defendant  pleaded  several  pleas:  but  the  third  plea  outhiscer- 
only  was  materiaL    That  plea  was,  that,  long  before,  and  at  ^^^^^  ^^ 
the  time  of  making  the  said  bill  of  exchange  in  the  declara-  ^^®  ^^ 
tion  mentioned,  the  said  Henry  Wilton,  in  the  bill  and  re-adimtted  in 
declaration  mentioned,  acted  and  practised  as,  and  carried  Bench.    He 
on  business  as  an  attorney  in  one  of  his  Majesty's  Courts  at  J*^^t  jj, 
Westminster,  and,  also,   as  a  solicitor  in  the   Court  of  certificate,  and 

•     •     T-«  m  after  tbree 

Chancery,  having  been,  theretofore,  to  wit,  in  Easter  Term,  years  bad 
that  is  to  say,  on  the  20th  day  of  April,  1810,  duly  admitted,  ^^dto^  .d- 
swom,  and  enrolled  in  that  behalf;  and  that  the  said  Henry  "^uJ^J.** 
Wilton  afterwards,  and  after  the  expiration  of  more  than  mittedintiie 

^  1        J     •     •  •  J  1  Comt  of  Corn- 

one  year  from  such  admission,  sweanng,  and  enrolment  mon  Pleas,  on 

respectively,  and  not  at  any  time  before,  to  wit,  on  the  cieiSipT 
13th    April,   1813,    dehvered    in   to   the    commissioners  -H^w,  thenon- 

*    ,  ,  payment  of 

appointed  in  that  behalf,  a  paper,  or  note,  in  writing,  con-  duties  at  such 

■    •        ^\  1  11  /•■-I  r  ,^  •'■an  admission 

aming  the  name,  and  usual  place  of  residence  of  the  said  did  not  make 
lenry  Wilton,  and  became,  and  was  entitled  to  a  certificate  ^j^'^JJi^^e 
s  an  attorney,  according  to  the  form  of  the  statute  in  that  provisions  of 

toe  Stamp 

ise  made  and  provided ;  which  certificate  the  said  com-  Acts. 
VOL.  vin.  NN  D.  p.  c. 


^ 
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missioners  caused  tx)  be  issued,  according  to  the  form  of  the 
said  statute,   and  the  same  was  so  issued^  and  the  said 
Henry  WUton  then  received  the  same,  and  the  same  was 
duly  entered  according  to  the  form  of  the  said  statute,  and 
the  said  Henry  Wilton  carried  on  business,  and  practised 
as  an  attorney  and  solicitor  as  aforesaid ;  and,  thereupon, 
afterwards,  the  said  Heniy  Wilton,  having  been  so  admitted, 
sworn,  and  enrolled,  did  neglect  to  obtain  such  certificate 
as  aforesaid,  according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  for  the  space  of  one  whole  year 
and  upwards,  that  is  to  say,  for  the  space  of  three  years, 
and  was  incapable  of  practising,  as  aforesaid,  in  his  own 
name,  or  in  the  name  of  any  other  person  in  any  of  the 
said  Courts,  by  virtue  of  his  aforesaid  admission,  or  others 
wise,  and  the  said  admission,  entry,  and  enrolment  of  the 
said  Henry  Wilton  became,  and  were,  thenceforth,  null  and 
void ;  and,  thereupon,  afterwards,  to  wit,  in  Trinity  Term, 
1823,  by  an  order  of  the  Court  of  King^s  Bench,  the  said 
Henry  Wilton  was  re-admitted  an   attorney  of  the   said 
Court,  and  thereupon,  afterwards,  and  more  than  one  year 
afi;er  such  re-admission  as  last  aforesaid,  delivered  to  the 
said  commissioners  such    paper,  or   note,  in  writing  as 
aforesaid ;  whereupon  the  said  commissioners  caused  to  be 
issued  such  certificate  as  aforesaid,  according  to  the  form  of 
the  statute,  and  the  same  was  issued  accordingly,  and  the 
said  Henry  Wilton  received  the  same ;  but  the  said  paper 
or  note  in  writing,  was  not  delivered  to  the  said  commis- 
sioners, neither  was  the  said  last-mentioned  certificate  issued 
as  aforesaid,  at  any  time  within  one  year  after  such  re-ad- 
mission as  aforesaid,  or  within  one  year  after  any  readmis- 
sion,  or  admission  of  the  said  Heniy  Wilton  as  such  attor- 
ney or  solicitor,  in  any  other  of  his  said  Majesty's  Courts 
at  Westminster;  but  a  long  time,  to  wit,  one  year  more 
than  that  time,  and  at  the  time  of  such  re-admission  the 
said  Henry  Wilton  was  not  an  admitted  attorney  of  any  of 
his  Majesty's  Courts  at  Westminster,  capable  of  practising 
as  such  attorney,  either  in  his  own  name,  or  in  the  name  of 
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any  other  person:  that  before,  or  at  the  time  of  doing  the        1840 
work  and    bosinefls  as  hereinafter    mentioned,  the  said    ^^^      ' 
Heniy  Wilton  had  not  been  re-admitted  in  any  of  his  «• 

Majesty's  Courts  at  Westminster,  except  as  aforesaid. 
Tlat  after  such  last-mentioned  re-admission,  and  aAer  the 
issuing  of  die  said  last-mentioned  certificate,  and  before  the 
making  of  the  bill  of  exchange  in  the  declaration  mentioned, 
the  said  Henry  Wilton  was  retained  and  employed  by  the 
defendant,  to  solicit,  prosecute,  and  defend  divers  suits, 
causes,  and  businesses  for  the  said  defendant  in  his  said 
Migesty's  Courts  at  Westminster,  as  his  attorney  and 
solicitor,  and  in  his  own  name  as  such  attorney  and  solicitor, 
and  did  prosecute,  solicit,  and  defend  the  same  as  such 
attorney  and  solicitor ;  and  by  reason  thereof,  the  defen- 
dant became,  and  was  indebted  to  the  said  Henry  Wilton 
in  divers  large  sums  of  money,  amounting  in  the  whole  to 
a  large  sum,  to  wit,  the  sum  of  1000/.,  as,  and  for  the 
costs  and  charges  of  the  said  Henry  Wilton,  as  such 
attorney  and  solicitor  aforesaid ;  and  being  so  indebted,  the 
said  Henry  Wilton,  in  order  to  secure  to  himself  the  repay- 
ment of  part  of  the  said  sum,  wherein  the  said  defendant 
was  so  indebted  as  aforesaid,  made  and  drew  the  bill  of 
exchange  in  the  declaration  mentioned ;  and  the  defendant 
then  accepted  the  same,  in  order  to  secure  such  payment  to 
the  said  Henry  Wilton,  and  on  no  odier  account,  and  for 
no  other  consideration  whatsoever ;  that,  from  the  time  of 
making  the  said  bill  of  exchange,  until  the  time  when  the 
same  became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  the  said  bill  of  exchange  remained  and  con- 
tinued in  the  hands  and  possession  of  the  said  Henry 
Wilton,  and  was  afterwards,  and  after  the  same  became, 
and  was  over  due,  indorsed  by  the  said  Henry  Wilton 
to  the  plaintiff,  as  in  the  declaration  mentioned. 

The  plaintiff  replied  to  this  plea :  that  the  said  Henry 

Wilton  did  not  practise  as  an  attorney  or  solicitor,  during 

ny  part  of  the  time  between  the  time  of  his  being  re-adr 

litted  an  attorney  of  the  Court  of  King's  Bench,  in  Trinity 

N    N    2 
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Term,  1823,  as  in  the  third  plea  alleged,  aud  the  time  of 
the  said  Hemy  Wilton  receiving  the  said  certificate,  in  the 
V.  third  plea  lastly  mentioned,  and  entering  the  same  with  the 

proper  o£5cer  of  the  said  Comt,  to  vrit,  on  the  20th  Januaij, 
1826 ;  that  after  the  issuing  of  the  certificate,  in  the  third 
plea  lastly  abovementioned,  and  before  the  time  of  the  said 
Henry  Wilton  soliciting,  prosecuting,  and  defending  the 
said  suits,  causes,  and  businesses  in  the  said  third  plea 
mentioned,  for  and  on  behalf  of  the  said  defendant,  or  any 
of  them,  to  wit,  in  Hilary  Term,  1826,  the  said  Hemy 
Wilton  was  sworn,  admitted,  and  enrolled,  an  attorney  of 
his  Majes^s  Court  of  Common  Pleas,  at  Westminster, 
pursuant  to  the  statute  in  that  behalf  made  and  provided, 
and  was,  and  continued  to  be  an  attorney  of  the  said  Court, 
so  sworn,  admitted,  and  enrolled  as  aforesaid,  for  a  long 
time,  to  wit,  for  the  space  of  five  years  then  next  following; 
that  the  said  Henry  Wilton,  having  been  originally  admitted 
a  solicitor  of  the  High  Court  of  Chancery,  to  wit,  on  the 
6th  June,  1810,  afler  the  issuing  of  the  certificate  in  the 
third  plea  lastly  abovementioned,  and  before  the  time  of 
the  said  Henry  Wilton  prosecuting,  &c.,  the  said  suits,  &a, 
in  the  third  plea  mentioned,  for  the  defendant,  or  any  of 
them,  to  wit,  in  Michaelmas  Term,  1826,  &c.,  the  said 
Henry  Wilton,  by  an  order  of  the  said  Coiut  of  Chanceiy 
was  re-4idinitted  and  enrolled  a  solicitor  of  the  said  Court, 
pursuant  to  the  statute,  &&,  and  was,  and  continued  to  be 
a  solicitor  of  the  said  court,  sworn,  admitted,  and  enrolled, 
as  aforesaid,  for  a  long  time,  to  wit,  for  the  space  of  five 
years  then  next  following ;  that  within  a  year  after,  he,  the 
said  Henry  Wilton,  was  sworn,  &c,  an  attorney  of  the  said 
Court  of  Common  Pleas,  and  within  a  year  after  the  issuing 
of  the  certificate,  in  the  third  plea  lastly  abovementioned, 
and  before  the  time  of  his  prosecuting,  &c.,  the  said  suits, 
&C.,  or  any  of  them,  to  wit,  on  the  23rd  March,  1826,  he, 
the  said  Henry  Wilton,  delivered  in  to  the  commissioners 
of  the  stamp  duties,  a  note  or  memorandum  in  writing 
containing  the  name  and  usual  place  of  abode  of  him,  the 
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said  Hemy  Wilton,  pursuant  to  the  statute,  &c.,  and  then        1840. 
paid  the  duties  in  that  behalf  required,  and  obtwied  such     midolktoh 
certificate  as  by  law  required  in  that  behalf,  the  said  certi-      ,     <'• 

iH  AMBERS* 

ficate  being  then  issued  by  the  said  commissioners,  according 
to  the  statute,  &c. ;  and  the  said  Henry  Wilton  then  caused 
the  said  certificate  to  be  entered  in  the  said  Court  of  Com- 
mon Pleas,  with  the  proper  officer  in  that  behalf  according 
to  the  statute,  &c. ;  that  the  said  Henry  Wilton,  after  the 
issuing  of  the  said  last  mentioned  certificate,  and  between 
the  15th  November  and  the  16th  December,  in  each  of  the 
several  years,  1826,  1827,  1828,  1829,  and  1830,  to  wit,  on 
the  1st  December  of  each  of  those  years  respectively,  de- 
livered in  to  the  commissioners  of  stamp  duties  a  note  in 
writing,  &c.,  pursuant  to  the  statute,  &c,  and  then  paid 
the  duties  in  that  behalf  required,  &c.,  and  obtained  such 
certificate  as  by  law  required  in  that  behalf,  &c.,  which 
said  five  last  mentioned  certificates,  he,  the  said  Henry 
Wilton,  at  certain  days  and  times,  to  wit,  on  the  1st  De- 
cember  in  each  of  the  said  years,  &c.,  caused  to  be  respect- 
ively entered,  and  the  same  were  then  respectively  entered, 
in  one  of  the  Courts,  where  he,  the  said  Henry  Wilton, 
was,  at  the  respective  times  of  entering  the  same,  as  afore- 
said, sworn,  &C.,  to  wit,  the  said  Courts  of  ELing's  Bench 
and  Common  Pleas,  with  the  proper  officers,  &c.,  and  the 
first  of  which  said  five  last  mentioned  certificates  was 
obtained  within  one  year  after  the  issiung  of  the  said  certi- 
ficate of  the  23rd  March,  1826 ;  that  the  suits,  causes,  and 
businesses  which  the  said  Henry  Wilton  was  employed 
and  retiuned  by  the  said  defendant  to  solicit,  prosecute, 
and  defend  for  the  said  defendant,  in  respect  whereof  the 
said  bill  of  exchange,  in  the  declaration  mentioned  was 
drawn,  and  every  part  thereoJ^  were  solicited,  prosecuted, 
— d  defended  by  the  said  Henry  Wilton  for  the  defendant, 
the  said  Courts  of  King's  Bench,  Common  Pleas,  and 
the  High  Court  of  Chancery,  during  the  time  he,  the 
d  Henry  Wilton,  was  such  attorney  and  solicitor  as 
Tesaid,  admitted  and  enrolled,  as  aforesaid,  and  having 
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1840.        such  certificate^  as  aforesatd,  enrolled,  as  aforesaid,  and 
jJlJ^g^^j^     whilst  he  was  capable  of  practising  as  such  attorney  and 
«•  solicitor,  as  aforesaid,  that  is  to  say,  on  the  Ist  Januaxy, 

1826,  and  on  divers  other  days  and  times  between  the  6th 
day  and  the  31st  December,  1831 ;  and  that  no  buonesB 
in  the  said  suits  or  causes,  or  any  other  business,  in  req)ect 
of  which  the  said  bill  was  so  drawn,  was  done  or  performed 
by  the  said  Henry  Wilton,  without  obtaining  a  certificate, 
as  required  by  law  in  that  behalf  or  without  entering  the 
same  in  one  of  the  said  Courts  wherein  the  said  Heniy 
Wilton  was  admitted,  sworn,  or  enrolled,  as  aforesaid. 
Verification. 

To  this  replication  the  defendant  rejoined ;  that  the  said 
Henry  Wilton  was,  in  Hilary  Term,  1826,  admitted  an 
attorney  in  the  Court  of  Common  Pleas,  as  in  the  repli- 
cation mentioned,  by  virtue  of  a  certain  contract,  enrolled  in 
the  Court  of  Eang^s  Bench,  and  registered  with  the  proper 
ofiicer  in  that  behali^  and  a  service  under  the  same,  and 
under  which  the  said  Henry  Wilton  had  been  theretofore 
admitted,  sworn,  and  enrolled,  to  wit,  in  Easter  Term, 
1810,  as  in  the  third  plea  mentioned,  and  had  been  re-ad- 
mitted in  Trinity  Term,  1823,  as  in  the  third  plea  men- 
tioned ;  and  the  said  Henry  Wilton  was  so  admitted  in  the 
said  Court  of  Common  Pleas,  as  aforesaid,  without  the 
payment  of  any  fiirther  duty  in  that  behalf,  according  to 
the  form  of  the  statute  in  that  behalf;  that  at  the  time  of 
such  admission  as  an  attorney  in  the  said  Court  of  Com- 
mon Pleas,  the  said  Henry  Wilton  was  not  an  admitted 
attorney  on  the  rolls  of,  and  authorized  to  practise  as  such 
in  any  of  his  Majesty's  Courts,  at  Westminster ;  and  that 
when  he,  the  said  Henry  Wilton,  was  so  re-admitted  and 
enrolled  a  solicitor  of  the  said  High  Court  of  Chancery,  as 
in  the  replication  mentioned,  he  was  not  an  admitted 
attorney  on  the  rolls  o:!^  and  authorized  to  practise  as  such 
in  any  of  his  Majesty's  Courts  at  Westminster,  except  as 
aforesaid.     Verification. 

Special  demurrer,   assigning  for  causes,   that  the  said 
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rejomder  attempted  to  pot  in  issue  to  be  tried  by  the 
coimtiy,  inference  and  matter  of  law>  nsmeky,  whether  the 
said  Henry  Wilton  having  been  re-admitted  an  attorney  in 
the  Court  of  King's  Bench,  in  the  year  1823,  as  stated  in 
the  third  plea,  and  hating  omitted  to  obtain  his  certificate 
for  more  than  a  year  from  the  time  of  his  said  re^-admissiony 
but  not  having  practised  in  the-  interval,  was^  or  was  not, 
nevertheless,  an  attorney  on  the  rolls  of  that  Court,  at  the 
time  vrhen  he  was  admitted  an  attorney  of  the  Court  of 
Common  Pleas,  as  stated  in  the  replication  to  the  said  third 
plea ;  that  it  was  aigumentative,  for  that  no  certain,  sufficient, 
or  material  issue  could  be  taken  thereon ;  that  it  was  an 
indirect  and  argumentative  traverse  of  the  averment  in  the 
replication,  that  the  said  Henry  Wilton  did  not  practise  as 
an  attorney,  firom  ihe  time  of  his  said  re*admission  in  the 
Court  of  King's  Bench,  until  the  time  of  his  obtaining  his 
certificate  in  the  third  plea  lastly  mentioned ;  that  it  was 
no  answer  to  the  replication ;  that,  even  supposing  that  it 
contained  matter  of  answer  to  the  replication,  so  far  as 
regarded  the  Courts  of  Common  Law,  it  contained  no 
matter  of  answer  in  reference  to  the  business  done  in  the 
Court  of  Chancery;  and  that  it  was,  in  other  respects, 
infi[>rmal,  insufficient,  and  uncertain.     Joinder. 


184a. 


MlDOLETON 

Chambers, 


fVightmath  in  support  of  the  demurrer.     The  plaintiff, 
in  this  action,  stood  in  the  same  position  as  the  person  to 
whom  the  bill  of  exchange  had  been  originally  given  by  the 
acceptor,  and  there  was  no  pretence  for  suggesting  that  the 
case  came  within  that  class  of  decisions,  where  the  consi- 
deration for  the  instrument  sued  upon  had  been  illegal,  as 
where  it  had  been  given  in  a  gambling  or  usurious  transac- 
tion.   The  real  question,  which  arose  upon  the  pleadings, 
was,  whether  Mr.  Wilton  was  in  a  condition  to  practise  at 
te  time  at  which  the  business  was  done,  which  formed  the 
x>nfflderation  for  this  bill?     From  the  plea,  it  appeared,  that 
le  had  been  originally  admitted  in  the  Court  of  Chancery, 
od  in  the  Court  of  King's  Bench,  in  1810,  but  that  he  did 
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1840.  not  take  out  his  certificate  until  the  10th  April,  1813.  He 
MiDDLFTON  continued  to  practise  regularly  down  to  the  year  1820^  but 
_     «•  then  he  ceased  to  do  so.  or  to  take  out  his  certificate ;  and 

Chambers. 

it  was  not  until  1823,  that  he  essayed  to  procure  his  re- 
admission.  In  that  year  he  applied  to  the  Court  of  King's 
Bench,  and  was  re-admitted,  but  he  did  not  take  oat  his 
certificate  within  the  time  proper  to  qualify  him  to  re-com- 
mence practice.  In  addition  to  this,  the  replication  in- 
troduced new  fisicts,  namely,  that  fix>m  the  year  1823  to 
1826,  Mr.  Wilton  did  not  practise,  but  that,  in  Hilaiy 
Term,  in  that  year,  he  was  admitted  for  the  first  time  in 
this  Court,  and  that,  in  the  following  Michaelmas  Term,  he 
was  re-admitted  in  the  Court  of  Chanceiy,  and  that  all  the 
business,  the  consideration  for  this  bill,  was  done  during  the 
interval  between  1826  and  1831,  during  the  whole  of  which 
time,  fit)m  the  month  of  March  in  the  former  year,  he  con- 
tinued to  take  out  his  certificate.  There  could  be  no  doubt, 
that  upon  this  statement  of  the  circumstances,  the  plaintiff 
would  be  entitled  to  recover,  but  then  the  rejoinder  strove  to 
shew  that  Mr.  Wilton's  admission  in  this  Court  was  improper, 
by  alleging,  that  he  was  admitted  ^^  without  the  payment  of 
any  further  duty  in  that  behalf  What  ^*  fiuther "  duty  could 
be  intended  ?  Upon  the  face  of  the  pleadings,  it  was  an 
original  admission  in  this  Court,  and  there  could,  therefore, 
be  no  arrears  due,  for  the  Court  would  not  recognise  the 
su^estion,  which  appeared  to  be  thrown  out,  that  the 
admission  in  the  Court  of  Common  Pleas  was  founded 
upon  the  former  re-admission  in  the  Court  of  Eling's  Bench. 
To  assume  that  such  was  in  reality  the  fact,  would  be  to 
assume  that  Mr.  Wilton  had  been  guilty  of  a  breach  of  a 
penal  act,  in  practising  illegally.  The  admission  then  was 
not  void,  by  reason  of  the  non-payment  of  the  new  duties, 
for  although  the  Stamp  Act  contained  provisions  for  en- 
forcing the  payment  of  such  sums  as  the  person  should  be 
liable  to ;  there  was  no  enactment  rendering  the  admission 
null.  (37  Geo.  3,  c.  90.)  The  point  now  in  dispute  was 
distinct  from    those   in   the   various  cases   of   WiUm   v. 
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Chambers  (a),  Ex  parte   Chambers  in  re   WiUon(b),  and        1840. 
Paget  V.  Chambers  (c).     It  was  quite  consistent  besides^     ito^Jl^ 

with  the  pleadimoL  that  the  whole  of  the  business  had  «• 

^^  .  Chambers. 

been  done  in  the  Court  of  Chancery,  and  the  bill  of 

ezdiange  might,  therefore,  be  taken  as  applicable  to  such 

proceedings. 

ChanneUy  Serjt,  for  the  defendant  The  facts  of  this 
case,  as  they  stood  upon  the  plea,  were  precisely  similar  to 
those  which  had  been  before  the  Court  of  ELing^s  Bench,  in 
fFUton  V.  Chambers.  Those  &cts  were  admitted  by  the 
repUcation,  which,  however,  set  up  a  subsequent  admission, 
and  the  rejoinder  did  not  dispute  that  admission  in  fact, 
but  offered  an  objection  to  it  in  point  of  law,  that  it  had 
taken  place,  without  the  payment,  by  Mr.  Wilton,  of  ^^  any 
further  duties  in  that  behalf,"  that  must  be  taken  to  amount 
to  a  denial  of  the  payment  of  any  duty  upon  the  admission, 
whether  it  was  a  new  admission,  or  a  re-admission,  in  this 
Court.  If  it  was  a  re-admission,  there  could  be  no  doubt 
that  it  was  bad,  because  the  Courts  were  authorised  to  re- 
admit attorneys  only  upon  the  payment  by  them  of  the 
arrears  of  duty,  and  of  such  further  penalty  as  they  should 
direct.  The  31st  sec  of  the  statute,  37  Geo.  3,  c.  90, 
enacted,  **  that  every  person  admitted,  sworn,  inroUed,  or 
registered,  in  any  of  the  Courts  aforesaid,  that  is  to  say,  a 
solicitor,  attorney,  &c.,  who  shall  neglect  to  obtain  his 
certificate  thereoi^  in  the  manner  before  directed  (d)^  for 
the  space  of  one  whole  year,  shall  firom  thenceforth  be 
incapable  of  practising  in  his  own  name,  or  in  the  name  of 
any  other  person,  in  any  of  the  said  Courts,  by  virtue  of 
such  admission,  inrolment,  or  register ;  and  the  admission, 
inrolment,  or  register,  of  such  person  in  any  of  the  said 
Courts,  shall  be  from  thenceforth  null  and  void ;  provided 
ways,  that  nothing  herein  before  contained,  shall  be  con- 
ixued  to  prevent  any  of  the  said  Courts  from  re-admitting 

(a)  7  Ad.  &  £11.  524.  (c)  5  Bing.  N.  C.  630. 

(fi)  2  Keene,  497.  id)  Vide,  ss.  26  &  28. 
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any  such  person,  on  -payment  U>  the  said  commisuoners  of 
the  duty  accrued  since  the  expiration  of  the  last  certificate 
9-  obtained  by  such  pevson,  and  such  ibrther  sum  by  way  of 

penalty,  as  the  said  Court  shall  think  fit  to  order  and 
direct"  It  could  not  be  denied  that  there  were  caacfl, 
where  it  had  been  held  that  the  Court  might  xe-«dinit  at- 
torneys, without  the  payment  of  any  arrears.  Ex  parte 
Nichohu  (a).  Ex  parte  Maisan  (6),  Ex  parte  Ctmning- 
ham  (c).  But  all  those  cases  had  been  reviewed,  and  in  effect 
over-ruled,  by  the  decision  in  Wilton  v.  Cha$§Aers.  Then, 
suppodng  it  to. have  been  an  original  admission,  the  pay- 
ment of  duty  was  a  condition  precedent  to  its  taking  effect, 
and  if  that  duty  had  not  been  paid,  the  adnussion  must  be 
considered  void*  The  statute  of  the  22  Gea  2,  c.  46, 
s.  12,  provided,  that  no  person  should  act  as  an  attorney, 
solicitor,  or  agent,  unless  he  should  be  admitted,  and 
inrolled,  and  unless  he  should  continue  entered  upon  the 
roll,  at  the  time  of  his  acting  in  the  capacity  of  an  attcnmey, 
and  every  person  so  acting,  not  being  admitted,  and  in- 
rolled,  should  be  liable  to  a  penalty  of  50i  The  General 
Stamp  Act,  55  Geo.  3,  c.  184,  made  a  duty  of25L  payable 
upon  eveiy  new  admission;  and  althou^  there  was  no 
clause  in  either  of  the  statutes,  which  made  the  admission 
void,  by  reason  of  .the  non-payment  of  the  prescribed 
duties,  the  admission  could  not  be  considered  to  take  effect 
until  the  duty  was  paid ;  and  the  plaintiff  could  not,  tliere- 
fore,  recover  for  any  business  transacted  by  virtue  of  such 
an  admission.  The  cases  of  Ex  parte  Chambers^  in  re 
WiUon,  and  of  Pcyet  v.  Chambers,  did  not  prevent  the 
inference  sought  to  be  drawn  fix>m  WiUon  v.  Chafnberi, 
because  the  question  of  duty  did  not  there  arise. 

Wightman  replied,  and  contended  that  the  defendant 
had  not  so  clearly  brought  the  case  within  the  terms  of  the 
statute,  the  provision  of  which,  as  applicable  to  this  case, 

(a)  6  Taunt.  408.  (c)  1  Bing.  91 . 

(6)  2  Dow.  &  Ry.  239. 


MuxDurroM 
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was  of  a  penal  nature^  so  as  to  entitle  him  to  succeed  in        1840. 
his  aigmnent 

TnxDAL,  C.  J. — ^This  is  an  action  btought  on  a  bill  of 
exchange^  drawn  by  Henry  Wilton>  on  the  defendant,  and 
accepted  by  him,  and  indorsed  by  Wilton  to  the  plaintiff. 
As  it  appears,  on  the  pleadings,  that  the  bill  was  not 
indorsed,  until  after  the  time  when  it  became  due,  the 
defendant  is  in  the  same  situation  as  to  any  defence  set  up, 
as  the  original  drawer  of  the  bill  would  have  been,  if  he  had 
been  the  plaintiff  on  the  record.  The  answer  made  to  the 
action  is  in  substance  this,  that  the  bill  was  given  for  work 
and  labour,  performed  by  Wilton,  as  an  attorney  and 
solicitor,  and  that,  at  the  time  when  that  work  was  done, 
either  that  Mr.  Wilton  the  attorney,  was  uncertificated,  and 
therefore,  could  not  sue  or  prosecute,  or  bring  any  actkm, 
in  respect  of  costs,  or  that  he  was  not  an  attorney  at  all,^- 
the  consequence  being  the  same  in  both  cases — that  he  can 
bring  no  action.  The  words  of  the  act  of  the  37  th  Geo.  3, 
c  90,  s.  30,  which  inflicts  a  penalty  of  50L  upon  a  person 
improperly  acting  as  an  attorney,  and  those  of  the  2  Geo.  2, 
c.  23,  s.  24,  and  of  the  subsequent  act  of  the  22  Geo.  2, 
c.  46,  s.  12,  which  prohibits  a  person  from  suing,  not  being 
an  admitted  attorney,  are  material,  if  it  appears  that 
Mr.  Wilton  was  in  either  predicament,  when  his  work  was 
performed,  as  to  the  consequences  which  will  arise.  It 
does  not  appear  to  me  that  the  defence  ranges  itself  within 
the  principle  of  that  class  of  cases,  where  it  has  been  alleged 
that  the  consideration  was  illegal,  as  in  cases  under  the 
Stock-jobbing  Act,  or  under  the  statutes  directed  against 
gaming,  or  usury ;  but  the  ground  of  the  defence  is  this, 
that  Mr.  Wilton  never  could  have  sued,  for  that  the  giving 
the  bill  of  exchange  was  a  voluntary  act  done  by  the  defen- 
dant, without  any  consideration  at  all,  and  that,  as  it  was  a 
mere  promissory  and  executory  act,  the  plaintiff  cannot 
recover.  The  question  is,  therefore,  whether,  on  the  result 
)f  these  pleadings,  Mr.  Wilton  is  shewn  to  be  either  in  the 
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1840.        position  of  an  uncertificated  attorney,  or  of  an  un-admitted 
MmoLETON     attorney,  at  the  time  when  this  work  was  done.     As  to  the 
^-  first  point,  it  appears,  to  me,  that  there  is  no  ground  at  all 

for  contending,  on  the  pleadings,  that  such  was  his  situation. 
There  is  an  allegation  that,  in  Hilary  Term,  I8269 
Mr.  Wilton  was  admitted,  for  the  first  time,  an  attorney  of 
this  Court  of  Common  Pleas,  and  that,  in  the  month  of 
March  following,  he  took  out  his  certificate,  and  regularly 
renewed  it  during  the  years  1826,  1827,  and  down  to  the 
year  1831,  within  which  time  the  work,  as  an  attorney,  was 
performed.  There  is  no  ground  for  saying,  therefore,  that 
he  was  an  uncertificated  attorney.  That  reduces  the 
question,  then,  to  this  simple  point, — Was  he,  or  was  he 
not,  an  admitted  attorney?  The  general  progress  of 
Mr.  Wilton  through  the  different  Courts  of  Law  is  this.  In 
April,  1810,  he  was  originally  admitted  in  the  Court  of 
Chancery,  and  in  the  same  year  he  was  admitted  in  the 
Court  of  Eling's  Bench.  For  some  years  he  did  not  take 
out  his  certificate,  and  he  was  at  liberty  to  abstain  fix>m 
doing  so,  if  he  thought  proper.  He  was  not  bound  to  take 
out  his  certificate  immediately  on  his  admission,  but  from 
the  time  when  he  begins  to  take  it  out,  he  must  continue  to 
do  so,  or  the  consequence  is,  that  he  ceases  to  be  an 
attorney.  On  the  lOth  April,  1813,  he  took  out  his  certifi- 
cate for  the  first  time,  and  he  went  on  takini;  it  out  for 
some  time,  but,  in  the  year  1823,  it  became  necessaiy  for 
him  to  be  re-admitted,  and  he  went  into  the  King's  Bench, 
and  in  Trinity  Term,  he  was  admitted  an  attorney  of  that 
Court,  observing  all  those  forms,  which  the  law  requires— 
paying  the  arrears  of  duty,  and  such  a  penalty  as  the  Court 
thought  proper  to  inflict  Then  he  did  not  take  out  his 
certificate  for  more  than  a  year^  and  according  to  a  decision 
of  the  Court  of  King's  Bench,  he  ceased  to  be  an  attorney 
of  that  Court  At  that  time,  then,  he  was  off  the  rolls  of 
every  Court,  and  so  the  matter  rested  until  the  20th  Jan- 
uary, 1826,  but  then  he  took  out  his  certificate.  It  seems 
that  this  was  merely  inoperative,  more  than  a  year  having 


EASTER   TERM,  3  VICT,  557 

elapsed  sdnce  his  admission,  but  in  Hilary  Term,  he  comes        1 840. 
to  this  Court,  and  he  is  admitted  an  attorney,  and  the    middlbton 
pleadings  state,  not  that  he  came  here  claiming  to  be  re-ad-  <;- 

mitted,  or  that  he  was  an  attorney  of  any  other  Court,  but 
taking  the  result  of  the  pleadings  together,  it  seems  that  he 
was  originally  admitted,  on  his  articles  of  clerkship,  which 
are  stated  to  be  enrolled  in  the  King's  Bench,  and  that  they 
were  brought  here,  and  he  was  here  admitted  without  the 
payment  of  any  additioiud  duties.     There  we  have  him 
admitted  an  attorney  in  Hilary  Term,  1826,  in  this  Court, 
and,  in  the  March  following,  he  takes  out  a  certificate.     In 
Michaelmas  Term,   1826,    he    goes    into  the   Court  of   * 
Chancery,  and  is  re-admitted  there,  under  what  particular 
circumstances  it  is  now  unnecessary  to  inquire,  and  that  is 
an  account  of  his  character  as  an  attorney,  and  of  his  pro- 
gress through  the  Courts,  up  to  the  time  when  the  business, 
the  ccMisideration  of  this  bill,  was  done,  and  it  is  said,  that, 
on  the  face  of  the  pleadings,  we  must  hold  that  admission 
to  be  a  void  admission.     I  think,  however,  that  there  is  no 
nec^essi^^,  fix>m  what  appears  on  the  rejoinder  to  say,  that 
the  admissicm  which  was  certainly  de  facto,  was  not  an  ad- 
mifision  de  jure.     The  allegation  is,  '^  that  he  was  admitted 
on  his  articles  of  clerkship,  enrolled  in  the  King's  Bench, 
under  which  he  was  sworn,  and  admitted  in  that  Court  in 
1810,  and,  in  1823,"  but  then  it  is  said  ''  that  he  was  admit- 
ted in  this  Court,  without  the  payment  of  any  fiuther  duty, 
according  to  the  form  of  the  statute  in  that  behalf.''    Un- 
doubtedly this  is  a  very  vague  expression  in  the  rejoinder, 
becanse  it  is  applicable  either  to  a  further  duty,  payable  after 
a  previous  admission,  or  to  the  duty  of  25/L,  which  would  be 
payable  under  the  General  Stamp  Act,  upon  a  general  new 
admission.     I  have  already  said  that  there  is  no  reason  for 
holding  that  the  admission  in  this  Court  was  are-admission, 
nd  I,  therefore,  reject  that  application  of  the  words  used, 
'^  inconsistent     Tlien  we  find  in  the  Stamp  Act,  ^  pro- 
Jaion,  that  upon  the  admission  of  any  person  to  act  as  an 
tomey  or  solicitor  in  any  Court  in  England,  there  shall 
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1840.        be  payable  a  duty  of  25 A     For  anything  that  appears  to 

MiDDLBTON    ^^  contrary,  the  non-payment  of  the  duty,  if  none  was 

«•  paid,  might  have  been  supplied  in  the  interval  between  the 

^^  H-^PtB  BR8* 

admission  and  the  present  time,  and  I  am  not  aware  of  any 
authority  which  provides,  that  if  it  was  not  paid  at  the  time 
of  the  admission,  that  defect  may  not  be  supplied  by  the 
subsequent  addition  of  the  stamp  to  the  document ;  and 
I  think  that  the  operation  of  the  act  is  not  to  make  the 
deed  void,  but  only,  that  unless  the  proper  stamp  is  pot 
upon  the  deed,  it  shall  not  be  produced  in  evidence.  It 
seems  to  me  then,  that  it  would  be  drawing  a  conclusion 
*  which  we  are  not  compelled  to  draw,  and  which  we  are 
certainly  not  indined  to  draw,  unless  it  is  necessaiy,  if 
we  were  to  say  that  this  was  an  admission  ipso  fiu^to  void. 
Judging  only  from  the  ftcts  as  they  appear  upon  the  record, 
we  feel  ourselves  bound  to  declare  the  admission,  therefiir^ 
not  void,  and  that,  therefore,  the  consideration  for  this  bill 
is  good,  and  that  the  plaintiff  is  entitled  to  judgment 

BoBANQUET,  J. — The  question  here  is  in  substance, 
whether  the  bill  declared  on  was  given  without  any  suffi- 
cient consideration  ?  The  consideration  alleged  is  business 
done  by  the  plaintifF,  for  the  defendant,  as  an  attorney  on 
the  defendant's  retainer,  and  if  Mr.  Wilton  was  incapable, 
at  the  time,  of  transacting  business  as  an  attorney,  and  of 
suing  to  recover  compensation  for  work  done,  then  there 
would  be  no  oonsideration  for  the  bill,  which  is  the  subject 
of  this  action.  Was  Mr«  Wilton,  or  was  he  not,  inc^Mi- 
dtated  from  doing  business  as  an  admitted  attorney,  or 
from  suing,  or  prosecutuig  any  action  or  suit  for  the  re- 
covery of  his  fees  ?  It  appears,  that  in  1826,  he  not  then 
heing  an  attorney  of  any  Court  at  all,  for  the  Court  of 
Kii^s  Bench' have  decided  that  he  was  olIF  the  rolls,  he 
made  an  ap{dication  to  the  Court  of  Common  Pleas,  to  be 
admitted  an  attorney  of  that  Court,  and  he  was  admitted. 
Upon  these  pleadingis,  that  was  an  original  admission,  ss  he 
was  not  an  attorney,  at  that  time,  of  any  other  Court,  and 
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had  never  been  an  attorney  of  thk  Court  before.     It  was        1840. 
not,  therefore,  a  re-admission  in  this  Court,  of  which  he    jJiddlbtow 

had  once  been  an  attorney,  and  had  ceased  to  be  so,  but  it  «- 

,  .  Chambbbs. 

was  an  original  admission,  and  the  question  is,  whether  it 

was  a  vaKd  admission?  The  30th  section  of  the  act, 
(37  Gleo.  3,  c.  90),  provides,  that  ^  if  any  person  shall,  in 
his  own  name,  or  in  die  name  of  any  other  person  or  per* 
sctos,  sue  out  any  writ  or  process,  or  commence,  prosecute, 
cany  on,  or  defend  any  action  or  suit,  or  any  proceeding 
in  any  of  the  Courts  at  Westminster,  &c.,  for  or  in  expecta- 
tion of  any  gidn,  fee,  or  reward,  or  shall  do  any  act  in  any 
of  the  said  Courts  as  an  attorney,  sc^ieitor,  &c,  of  such 
Court,  without  obtaining  a  certilicate  in  manner  hereinbe- 
fore directed,  or  without  entering  the  same  in  one  of  the 
Courts  aforesaid,  wherein  sudi  person  shall  be  admitted, 
enrolled,  sworn,  or  registered  as  solicitor,  attorney,  &&,  or 
shall  deliver  in  to  any  pefrson  at  the  head  office  of  stamps, 
any  account,  containing  a  place  of  residence,  as  die  place 
of  his  residence,  contrary  to  the  directions  of  the  statute 
25  Gea  3,  c.  80,  with  intent  to  evade  the  payment  of  the 
lugfaer  duty  of  5&,  by  the  said  act  imposed,  every  such 
person  shall,  for  e veiy  such  offence,  forfeit  and  pay  the 
sum  of  50/.,  and  shall  be,  and  is  hereby  made  incapable  to 
maintain  or  prosecute  any  action  or  suit  in  any  Court  of 
law  or  equi^,  for  the  recovering  any  fee,  reward,  or  dis- 
bursement, on  account  of  prosecuting,  carrying  on,  or  de- 
fending any  action,  «uit,  or  proceeding,  or  having  prosecuted, 
&C.,  any  action,  &c.,  or  any  matter  or  thing  relating  thereto, 
without  such  certificate,  as  aforesaid"  But  Mr.  Wilton 
did,  within  the  limited  time,  take  out  his  certificate,  and  he 
continued  to  do  so  for  a  number  of  years,  and  during  that 
time,  the  business,  which  is  the  subject  of  the  consideration 
of  this  bill,  was  transacted*  The  case,  therefore,  is  not  within 
e  30th  section.  Then  is  it  within  the  31st  section  ?  Hiat 
elates  to  the  re-admission  of  persons,  who,  in  consequence 
f  their  not  having  taken  out  their  certificates,  have  ceased 
0  enjoy  the  benefit  of  their  admission  and  enrolment,  to 
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1840        which  Otherwise  they  would  be  entitled ;  and  then  there  are 
MiDDLKTON    P^^^o^  ^^  ^  <u^y  person  shall  have  neglected  to  take 
V.  out  his  certificate  for  one  year,  he  may  be  re-admitted,  but 

It  must  be  upon  payment  of  the  duty  which  shall  have  ac- 
crued since  the  expiration  of  the  last  certificate,  and  sudi 
fiirther  penalty  as  the  Court  may  direct ;  but  several  de- 
cisions have  determined,  that  the  necessity  of  paying  the 
arreaxB  applies  to  cases  of  neglect  So  fiu:  as  regards  this 
case,  the  certificate  was  taken  out,  and,  therefore,  it  does 
not  appear  to  me,  that  the  case  is  brought  within  the  31st 
section*  But  then  it  is  said,  that  he  has  not  paid  the  duty 
of  25L,  payable  on  his  admissioiL  The  all^ation  in  the 
rejoinder,  upon  which  this  part  of  the  case  rests,  makes  it 
diflScult  to  ascertain  what  the  precise  meaning  intended 
to  be  conveyed  is,  and  I  am  not  able  to  say  that  there  is  a 
specific  aUegation  of  the  duty  of  25/L  not  being  paid,  but 
even  if  it  does  amount  to  such  an  aUegation,  I  am  not  pre- 
pared to  say,  that,  if  a  person  aj^Ues  to  this  Court,  and  is 
admitted,  but  at  the  time  of  the  adnussion,  the  25L  is  not 
paid  down,  that  is  a  void  admission.  If  he  neglects  to  pay 
the  admission  duty,  he  may  be  sued,  or  an  application  may 
be  made  to  have  his  admission  cancelled ;  but  the  qaesti<m 
here  is,  whether  the  non-payment  of  the  duty,  payable  on 
the  stamp,  renders  the  admission  void  ?  The  deed  must  be 
stamped  before  it  can  be  made  evidence,  but  the  non-pay- 
ment of  the  stamp  duty  does  not  avoid  the  admission.  On 
these  pleadings,  all  that  appears  is,  that  some  fiirther  duty 
was  not  paid.  Looking  at  that  allegation,  therefore,  I 
cannot  say  that  this  admission,  being  an  original  admission, 
and  being  followed  up  by  the  taking  out  of  regular  certi- 
ficates, is  void. 

CoLTBiAN,  J. — It  is  sufficient  to  decide  this  case,  upon 
the  simple  grounds  upon  which  it  has  been  put  by  my  Lord, 
and  by  my  Brother  Bosanquet.  I  agree  that  U>  entitle  an 
attorney  to  sue,  he  must  be  a  certificated  attorney.  It  is 
clear  that  this  person  was  a  certificated  attorney  at  the  dme 


Chambbes. 
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of  his  doing  this  business.  He  must  also  be  an  admitted  1840. 
attorney ;  now  taking  this  plea,  the  allegation  is,  that  the  i^isi^bton 
admission  was  an  original  admission  in  this  Court  The 
object  of  the  rejoinder  is  to  shew  that  the  admission  was 
void^  by  reason  of  the  non-payment  of  any  further  duty  in 
that  behalf;  and  taking  it  in  &vour  of  the  defendant,  that 
it  was  without  the  payment  of  any  duty,  the  question  is, 
whether  the  admission  of  any  attorney,  without  the  payment 
of  any  duty,  is  necessarily  a  void  admission?  That  turns 
upon  the  provisions  of  the  stamp  acts.  There  are  stringent 
rules  for  the  enforcement  of  the  payment  of  duties;  in  some 
cases  the  instrument  is  void,  and  in  others  it  is  not  void ; 
but  the  officers  of  stamps  have  always  power  to  proceed  by 
information  or  otherwise,  to  recover  the  amount  due,  and 
the  general  principle  in  these  cases  is,  that  the  express  pro- 
visions of  the  act  are  not  to  be  extended.  I  cannot  find 
anything  in  these  statutes,  which  says  that  such  an  ad* 
mission  is  void,  or  that  we  are  authorized .  so  to  consider  it 
This  rejoinder,  therefore,  does  not  shew  any  sufficient  cause 
why  we  should  hold  this  admission  to  be  void. 

Ebskine,  J. — I  agree,  that  in  this  case,  we  must  consider 
Mr.  Wilton  as  the  plaintiff  in  the  cause,  as  the  real 
defendant  took  the  bill  of  him,  after  it  had  become  over- 
due, and  that  we  must,  therefore,  consider  the  case  in  the 
same  light  as  if  Mr.  Wilton  was  bringing  an  action  for  the 
amount  of  his  bill  of  costs.  Then,  the  question  to  be 
discussed  is,  whether  Mr.  Wilton  could  maintain  an  action 
for  his  bilL  The  plea  appears  to  have  been  framed  upon 
the  3Qth  section  of  the  act;  and,  if  the  &cts  had  been  left 
as  they  appeared  on  that  plea,  there  would  have  been  a 
sufficient  answer  under  that  section,  because  the  plea  states, 
that  Wilton,  having  taken  out  his  certificate  in  the  year 
1813,  was  re-admitted  in  the  Court  of  King's  Bench 
^m  1823,  but  did  not  take  out  his  certificate,  and  that, 
Jierefore,  at  the  time  of  the  business  being  done,  he  had 
aeased  to  be  an  attorney  of  the  Court  of  King's  Bench,  and 

VOL.  VUL  o  o  D.  p.  c. 
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was  not  an  attorney  of  any  other  Court.    Then»  if  it  had 
appeared,  that  he  had  not  taken  out  a  certificate,  the  case 
«•  would  have  been  within  the  30th  section  of  the  act,  but  the 

replication,  admitting  the  plea  to  be  a  sufficient  answer  to 
the  declaration,  sets  out  other  &cts,  on  which  the  plaintiff 
grounds  his  right,  to  recover ;  that  subsequently,  in  1826, 
Mr.  Wilton  was  admitted,  an  attorney  in  the  Court  of 
Chancery,  and  also  in  this  Court  Then  the  defendant 
does  not  proceed  any  further  upon  the  ground  given  him  by 
the  30th  section ;  but,  omitting  to  deny  that  allegation,  he 
says,  in  his  rejoinder,  that  although,  in  &ct,  he  was  ad- 
mitted  an  attorney  of  this  Court,  in  1826,  and  took  out  a 
certificate,  yet,  that  in  point  of  law,  that  admission  was  void, 
and  the  ground  on  which  it  is  said  to  be  void  is,  that  at  the 
time  of  the  admission,  in  1826,  there  was  no  payment  of  any 
further  duties ;  and  this  is  in  the  alternative,  because  it  is 
suggested  that  it  could  not  be  a  good  re-admission  without 
the  payment  of  so  much  hack  duty  as  had  accrued,  nor 
could  it  be  a  good  admission  without  the  payment  of  the 
25i  stamp  duty.  I  agree»  that  we  must  consider  this  as  an 
original  admission ;  and  I  think,  with  the  rest  of  the  Court, 
that  the  non-payment  of  the  duty,  at  the  time  of  the  ad- 
mission, did  not  render  that  admission  void,  and  that  Mr. 
Wilton,  therefore,  having  taken  out  his  certificate,  there  is 
nothing  to  prevent  his  suing  for  the  amount  of  a  bill,  taken 
in  consideration  for  work  and  labour  done  by  him  for  the 
defendant  as  his  attorney. 

Judgment  for  the  plaintiff. 
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Waller  v,  Lact. 

This   w«   «.   «:tion  of  «««np«t    The  decl«»ti<m  m«i.« 
contained  tlii«e  counts,  the  Brat  for  402.,  for  work  and  ^^^e"^ 
labotnr  done  by  the  daintifl^  as  an  attomey  and  solicitor  of  SS^^ 
the  defendant,  and  for  foes;  the  sec(md,  for  the  same  sum,  plaintiff  at- 
for  money  paid  by  the  plaintiff,  for  the  use  of  the  defendant ;  in  huf  bilitwo 
and  thekat,  for  the  same  sum  on  an  account  stated  between  ^^™!^r^^^ 

are  oi  a  tax- 

the  plaintiff  and  defendant     The  defendant  pleaded  the  *^^®?*^.^ 
fidlowing  pleas  to  the  whole  dedaiation ;  first,  non  assomp-  arenot  taxable, 
sit ;  secondly,  the  Statute  of  Liniitations ;  thirdly,  payment ;  claration  coo. 
fourthly,  a  set-off;  fifUJy,  that  the  first  and  second  counts  ««Mthe  com- 
were  for  fees  and  charges  for  work  and  labour  o^  and  if  it  appears 
disbmnsements  by  the  plaintiff  respectively,  as  attomey  of  entitled  to  re. 
and  for  the  defendant,  at  law ;  and  that  the  said  account  ^^^omi" 
was,  and  is  stated  of  and  conceminit  such  fees,  chanres,  and  charges,  by 

reason  of  any 

disbursements,    and    that   the    said    defendant    had    not  of  the  requisites 
delivered  imto  him,  the  said  defendant,  a  bill  of  such  2  g4.  2,  c. ' 
chaiges  and  disbursements  subscribed  with  the  proper  hand  ?^°^  ^*7°5 

•^  i^     t^  been  complied 

of  the  said  plaintiff,  according  to  the  f<Mrm  of  the  statute,  with,  the  tax- 
The  plaintiff  joined -issue  on  the  first  plea,  and  traversed  the  bill  may 
the  second  and  third,  on  which  issue  was  joined  by  defend-  b^'S^^J^re- 
ant   To  the  fourth  the  pliuntiff  replied  the  Statute  of  Limi-  a>w  those 

*^  *  ,  which  are  not 

tations,  which  the  defendant  traversed  by  his  rejoinder,  on  taxable. 
which  issue  was  joined ;  and  to  the  last  plea,  the  plaintiff  a  bill  fJ^^^ 
replied,  that  he  had  delivered  such  a  bill,  on  which  issue  was  d?**t!*it*S  the 
joined.   The  cause  came  on  for  trial  before  Tindaly  C.  J.,  at  duty  of  an  at- 
the  London  Sittings  after  Easter  Term,  1838,  when  a  ver-  elude  in  it 
diet  was,  by  consent,  taken  in  favour  of  the  plaintiff,  for  the  ^^h^^g 

preyioQsly  re- 
covered from  the  adverse  party. 
Where  an  attorney  has  received  the  amount  of  damages  recovered  in  an  action,  brought  by  ms 
lient,  he  cannot  appropriate  that  amount,  as  in  cases  where  a  debtor  pays  a  sum  of  money  to  his 
oredttor,  without  appropriatinff  it  to  anv  specific  part  of  the  demand  of  the  latter. 

In  an  action  of  assumpsit,  tne  defendant  pleaded  a  set-off,  to  which  the  plaintiff  replied  the 

Statute  of  Limitations :  Hdit  that  a  letter  by  the  plaintiff,  giving  the  defendant  credit  for  a  sum  of 

Kmey  received  on  his  account,  and  requesting  him  to  dMuct  the  amount  of  his  cross  demand 

poanim,  from  his  bill,  without  specif^n^  that  amount,  was  a  sufficient  acknowledgment  to 

ue  the  case  out  of  the  Statute  of  Limitations. 

00  2 
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damages  laid  in  the  dedaration,  subject  to  the  award  of  an 
arbitrator.     The  award  was  published  on  the  12th  Januaij, 
1839,  and  recited  the  order  of  reference;  by  which  it  was 
provided  that  the  arbitrator  should  direct  the  verdict  to  be 
entered,  as  he  should  think  fit,  and  should  state  on  the  fice 
of  the  award,  at  the  request  of  either  party,  any  points  of 
kw,  for  the  opinion  of  the  Court,  which  might  arise;  it 
then  proceeded  to  direct  that  a  verdict  should  be  entered  for 
the  plaintiff,  on  the  general  issue,  damages  166L  2s.  6dn 
subject  to  the  opinion  of  the  Court  upon  certain  points 
stated,  and  to  be  reduced  by  the  collective  amount  of  the 
sums,  for  which  a  verdict  should  be  directed  to  be  entered 
for  the  defendant,  on  other  pleas  and  issues,  as  subsequently 
mentioned:  he  then  directed  a  verdict  for  the  plaintiff  on 
the  second  issue ;  and  as  to  50^,  part  of  the  sum  mentioned 
in  the  third  plea,  pleaded  in  the  sidd  action,  he  awarded 
and  directed  a  verdict  to  be  entered  for  the  defendant,  and 
as  to  the  residue  of  the  said  plea,  he  awarded  a  verdict  for 
the  plaintiff;  as  to  61i  2«.  4d,  part  of  the  sum  mentioned 
in  the  fourth  plea,  pleaded,  he  awarded  a  verdict  for  the 
defendant,  and  as  to  the  residue,  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  upon  a  case  subsequendy 
stated;  as  to  2SL  2s.,  part  of  the  sum  mentioned  in  the  fifth 
plea,  he  awarded  a  verdict  for  the  defendant,  and  as  to  the 
residue  for  the  plaintiff,  subject  to  a  point  for  the  considera- 
tion of  the  Court ;  and  he  then  went  on  to  direct  the  follow- 
ing case  to  be  submitted  to  the  Court:  ^^  This  was  an  acti<m 
by  an  attorney,  to  recover  the  amount  of  his  bill:  it  was 
commenced  in  May,  1837 ;  a  month  before  action  brought, 
the  plaintiff  delivered  to  the  defendant  a  bill  duly  signed  by 
him,  containing  the  particulars  of  his  demand,  which  con- 
sisted of  disburaements  and  charges  for  business  done  by 
him  as  an  attorney  for  the  defendant,  in  divers  suits  and 
other  matters  at  various  times,  firom  the  year  1828,  until  the 
end  of  1836 ;  the  charges,  in  respect  of  several  of  those 
suits  and  matters,  were  duly  stated  in  the  bill,  the  particular 
items  of  which  they  consisted  being  specified ;  but  the  biU 
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contained  several  other  charges,  which  were  stated  in  the 
aggregate  only  as  follows: — 


To  sale  of  Wood&Il's  premises 
Brig  Iceni 

Yourself  and  Dickenson 
Petition  to  Exchequer 
Ligersoll's  Annuity     . 
Contract  with  Grimsdell 
General  Business 


£    t. 

d. 

.    S    6 

8 

.     3    8 

2 

.     6  10 

0 

.     3    4 

0 

.     4    4 

2 

.     6  10 

0 

.  17  12 

1 

1840. 


Wallsb 
Lacy. 


None  of  the  foregoing  items  were  for  business  at  law  or 
in  equity,  except  the  third,  and  the  last  Separate  bills  for 
the  feur  latter  charges  had  previously  been  delivered  by  the 
plaintiff  to  the  defendant,  in  which  the  particular  items  of 
which  they  consisted  were  duly  specified,  but  those  bills 
were  not  signed  by  the  plaintiff.  Some  of  the  particulars 
of  the  plaintiff's  demand  consisted  of  extra  costs,  which 
were  not  allowed  by  the  Master,  on  taxation,  against  the 
unsuccessful  parties  in  actions,  which  the  plaintiff  conducted 
successfoUy  on  behalf  of  the  defendant ;  but  the  items  of 
those  extra  costs  only  were  set  forth  in  the  bill,  no  other 
portions  of  the  bills,  which  were  laid  before  the  Master,  for 
taxation,  in  respect  of  the  said  actions,  being  therein 
stated.  The  defendant  having  cross  demands  against  the 
plaintiff^  fer  commodities  supplied  by  him  as  a  tavern 
keeper,  to  the  latter  at  various  times,  fix>m  the  year  1828 
until  the  end  of  1836,  and  also  for  money  had  by  the  plain- 
tiff, from  a  third  party,  on  account  of  the  defendant,  the 
pkdntiff  at  the  foot  of  the  bill,  which  he  delivered,  contain- 
ing the  particulars  of  his  demand  as  aforesaid,  gave  credit 
to  the  defendant  for  the  money,  and  left  a  blank  for  the 
amount  of  the  defendant's  bill,  in  order  that  the  amount, 
thereof  might  be  deducted  6rom  his  own  demand,  and 
requested  the  defendant  to  fevour  him  with  the  balance  in 
the  following  form : — 


1 
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1840.  « 22d  May,  1833                                             £.     *.     d. 

Waller  ^7  damages  recovered  of  King          .     17     0    0 

^  »•  By  Mr.  Lacy's  Bill 

Lacy.  ^                 ^ 


Dear  Sir, 

Agreeably  to  your  request  above,  I  send  you  my  bill, 
which  I  will  thank  you  to  peruse,  and,  if  correct,  fitvour  me 
with  a  bill  for  the  balance. 

Your  obedient  servant, 
George  Waller.'" 

The  above  was  signed  by  the  plaintiff  himsel£ 

Besides  other  pleas,  the  defendant  pleaded  a  setroff,  to 
which  the  plaintiff  repUed  the  Statute  of  limitations,  on 
which  issue  was  joined.  The  defendant,  in  support  of  his 
plea  of  set-off,  proved  the  aforesaid  cross  demands.  The 
questions  submitted  for  the  opinion  of  the  Court  upon  the 
above  fk^ts  are:  — 

First,  Whether  the  bill,  signed  and  delivered  by  the 
plaintiff  to  the  defendant,  as  aforesaid,  is  sufficient  within 
the  statute  in  that  behalf  made,  to  enable  the  plaintiff  to 
maintain  this  action  for  any  portion  thereof 

Second,  Whether  the  charges,  which  are  stated  in  the 
aggregate  only,  were  sufficiently  specified  to  entitle  the 
plaintiff  to  recover  any  portion  thereof. 

Third,  Whether  the  charges,  in  respect  of  extra  costs,  are 
sufficiently  stated  to  enable  the  plaintiff  to  recover  the 
amount  thereof 

Fourth,  Whether  the  plaintiff  had  a  right  to  appropriate, 
in  liquidation  of  any  part  of  his  demand,  the  aforesaid  sum 
of  17/.,  which  was  received  by  him  of  King  on  account  of 
the  defendant,  without  the  knowledge  of  the  latter. 

fifth.  Whether  any  portion  of  the  defendant's  set-off  is 
barred  by  the  Statute  of  Limitations. 

If  the  Court  decide  the  first  question  in  the  negative,  a 
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verdict  is  to  be  entered  for  the  defendant  on  the  5th  plea        1840. 

pleaded  to  the  said  action*    If  the  Court  decide  the  three      waTlse 

first  questiiHis  in  the  aiBrmative,  a  verdict  is  to  be  entered  **- 

for  the  plaintiff  on  the  said  plea,  as  to  l^TL  lOs.  6d  9  in 

respect  of  the  first  and   third  questions;  and  such  further 

sums  as  the  Court  shall  decide,  he  is  entitled  to  recover,  in 

respect  to  the  second  question,  parcel  of  the  sum  mentioned 

in  the  said  plea,  and  a  verdict  is  to  be  entered  for  the 

defendant  as  to  the  residue,  if  any,  of  the  said  plea.     If  the 

Court  decide  the  first  question  in  the  affirmative,  and  the 

second  and  third  questions  in  the  negative,  a  verdict  is  to 

be  entered  for  the  plaintiff,  as  to  112L  Ids*  6i.,  part  of  the 

smn  mentioned  in  the  said  plea,  and  for  the  defendant  as 

to  the  residue  of  the  said  plea.     If  the  Court  decide  the 

first  and  second  questions  in  the  affirmative,  and  the  third 

in  the  n^^ve,  a  verdict  is  to  be  entered  for  the  plaintiff 

on  the  said  plea,  as  to  112/.  Ids.  6d.,  in  respect  to  the  first 

question,  and  such  fiuther  sum  as  the  Court  shall  decide, 

that  the  plaintiff  is  entitled  to  recover  in  respect  of  the 

second  question,  parcel  of  the  sum  mentioned  in  the  said 

[Jea ;  and  a  verdict  is  to  be  entered  for  the  defendant,  as  to 

the  residue  of  the  said  plea.    If  the  Court  decide  the  first 

and  third  questions  in  the  affumative,  and  the  second  in  the 

negative,  a  verdict  is  to  be  entered  for  the  plaintiff  on  the 

said  plea,  as  to  137/.  I9s.  Sd.y  parcel  of  the  sum  mentioned 

m  the  said  jJea,  and  for  the  defendant  as  to  the  residue  of 

the  said  plea     If  the  Court  decide  the  fourth  question  in 

the  affirmative,  the  Court  shall  not  take  into  consideration 

the  last  item  of  the  aforesaid  charges,  stated  in  the  a^pre- 

gate,  namely,  **  general  business,  17^  12«.  Id. ;  and  the 

damages  awarded  on  the  third  plea  shall  be  reduced  firom 

2ZL  2«.  to  6L  2s.9  subject  to  the  opinion  of  the  Court  upon 

the  other  points  as  aforesaid.     If  the  Court  decide  the  fifi;h 

{uestion  in  the  negative,  a  verdict  is  to  be  entered  for  the 

iefendant  on  the  fourth  plea,  and  last  issue." 

Tal/ourd,  Serjt,  and  Hancc^  for  the  plaintiff.     It  was  not 
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because  an  attorney  plaintiff  was  precluded  froiii  recoTeriug 
certain  items  in  his  bill,  by  reason  of  his  having  ne^^ected 
to  comply  with  the  statute  2  Geo.  2,  c  23,  that  he  could 
not  recover  the  residue.  Drew  v.  Clifford  (a)  was  an 
express  authority  in  point 

BramweUf  for  the  defendant,  admitted  the  authority  of 
that  decision,  and  abandoned  the  first  point  for  argument. 

Talfourd  admitted,  that,  as  to  the   second  point,  the 
objection  was  well  founded  with  r^ard  to  the  two  items, 
'^  yourself  and  Dickenson"  and  ^^  general  business,"  but 
contended,  that,  as  to  the   other  five,  the  plaintiff  vras 
entitled  to  recover  under  the  common  counts  in  the  deda* 
ration.     There  was  nothing  to  preclude  the  plaintiff  finom 
recovering  in  respect  of  items,  which  were  not  taxable, 
because  they  were  included  in  a  bill,  imperfectly  delivered, 
containing  charges  which  were  taxable.     Becke  v.  Penn  (b) 
established  this  doctrine.     The  terms  of  the  statute,  2  Geo.  2, 
c.  23,  8.  23,  besides,  were  confined  to  chaiges  of  a  taxable 
nature,  and  these  five  items,  not  being  for  business  done 
"  at  law  or  in  equity,"  the  plaintiff  was  entitled  to  recover. 
Witfi  regard  to  die  question  of  extra  costs,  die  items  which 
were  sought  to  be  recovered  were  definitively  stated,  and 
there  was  no  necessity  to  deliver  a  new  bill,  containing 
those  items,  which  had  been  already  taxed  and  recovered 
of  the  opposite  party  to  the  present  defendant  in  the  cause 
in  which  they  had  been  incurred.     The  terms  of  the  act  of 
parliament,  which  required  an  account  of  all  fees  and  dis- 
bursements, sought  to  be  recovered,  were  sufficiendy  complied 
with.     Fourthly,  the  appropriation,  by  the  plaintiff,  of  the 
17/L  received  by  him,  was  stricdy  warranted  by  the  rule  of 
law.     The  money,  it  was  true,  had  been  received  of  a  third 
party,  but  when  the   plaintiff's  bill  was  sent  in  to  the 
defendant,   in   which   credit  was  given   for  the   amount, 

(a)  Ry.  &  Moo.  280.  (b)  7  Car.  &  P.  397. 
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he  had  made  no  appropriation,  although  there  was  time        1840. 
for   him   to    do    so,    and    the    plaintiff  was,  therefore, 
aathorised  to  adopt  the  course  which  was  contended  for. 
Cruiekshankt  v.  Hose  (a)»  Philpott  v.  Janes  (6).     Upon  the 
fifth  point,  which  was  of  the  greatest  importance  in  the 
cause,  the  real  question  which  arose  was,  whether  the 
written  conmiunication  between  the  plaintiff  and  the  de- 
fendant was  sufficient  to  take  the  defendant's  setoff  out  of 
the  Statute  of  Limitations?      The  case  of  Lechmefe  v. 
Fletcher  (e)  was  distinguishable  fix>m  this :    that  had  re- 
ference   to    certain   specific  liabilities,   which    could    be 
rendered  certain;    but  here,   the  plaintiff,  in  the  letter 
which  he  wrote,  evidentiy  laboured  under  the  impression, 
that  there  was  a  balance  due  to  him,  and  his  letter  must  be 
taken  to  refer  to  such  part  only  of  the  defendant's  claim 
upon  him.  as  had  accraed  within  six  years.     This  case  also 
differed  firom  Lechmere  v.  Fletcher^  because  in  that,  there 
was  a  promise  to  pay,  while  here,  there  was  only  a  permission 
to  deduct  given.     He  cited  WUUame  v.  Oriffiths  (<2)>  in 
which  the  principle  laid  down  in  Lechmere  v.  Fletcher  was 
carried  out ;  and  the  case  of  Tifpett  v.  Heane  (&),  where 
it  was  held  that,  in  order  to  take  a  case  out  of  the  Statute 
of  Limitations,  tiiere  must  be  an  acknowledgment  of  a  debt 
due,  a  principle  which  was  inconsistent  with  the  plaintiff's 
necessarily  presumed  supposition  in  this  case,  of  there  being 
a  balance  in  his  fiivour. 

Bramwellf  for  the  defendant,  contended  upon  the  second 
points,  that  where  any  objection  existed  to  a  bill  containing 
taxable  items,  rendering  the  bill  void,  so  far  as  tiiose  items 
were  concerned,  the  bill  became  altogether  void,  and  items, 
not  taxable,  which  were  included  in  it,  could  not  be  recovered. 


[a)  1  Moo.  &  Rob.  100.  {d)  5  Tyr.  748.  S.  C.  3  C,  M. 

b)  2Ad.  &£1.  41.  &  R.  45. 

c)  3  Tyr.  451.  S.  C.  1  C.  &         (e)  1  C,  M.  &  R.  252. 
623. 
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1840.         fFardk  v.  Nichol8(m{a\  Smiih  y.  Taylor  {k).     The  case  of 
WaTle*      Beeke  v.  Penn,  wUckhad  been  cited,  bad  no  reference  to  this 
«•  case.  Thirdly,  in  dcUverhig  the  bill  &r  ^clara  costs,  it  was  the 

duty  of  the  plaintiff  to  afford  the  defendant  an  opportonily 
of  seeing  the  whole  bilL  It  was  the  client  of  the  attorney 
in  such  a  oaae,  who  i>wed  the.  amount  of  the  whole  bill,  and 
any  money  received  from  the  opposite  party  was,  in  fiu^t, 
received  to  the  dient^  use,  and  operated  only  as  a  set-off  to 
the  attorney's  claim  upon  him.  The  whole  bill  was  neces- 
sary to  enable  the  Master  to  proceed  conecdy  with  the 
taxation,  for  it  was  not  until  that  was  befcnre  ham,  that  he 
could  finrm  a  coaeot  estimate  of  what  ought  to  be  allowed, 
or  that  he  could  ascertain  that  some  portion  of  the  amount 
charged  as  extra  costs,  might  not  have  been  before  paid. 
Fourthly,  the  doctrine  of  appropriation  was  not  appli- 
cable to  a  case  of  this  description.  The  sum  of  17^ 
received  was  set  off  against  the  plaintiff's  demand  upon 
the  defendant,  and  unless  the  defendant  had  first  the 
power  of  appropriating  it,  the  right  to  do  so  did  not 
vest  in  the  plaintiff.  He  cited  Cousins  v.  Paddan{c). 
fifthly,  the  defendant^  set-off  was  clearly  not  within  the 
operation  of  the  Statute  of  Limitations.  Lord  Tenterdens 
Act  (9  Geo*  4,,<&.  14)  had  no  effect  in  repealing  the  pre- 
viously-existing law,  and  before  that.jStatute,  while  cross 
accounts  existed,  neither  of  them  was  barred  by  the  Statute 
of  Limitations.  Cabling  v.  Scoulding  (d).  The  plaintiff's 
acknowledgment,  besides,  was  sufficient  to  prevent  the 
(^ration  of  the  statute,  and  although  the  amount  of  the 
defendant's  daimwas  omitted,  the  intention  of  the  plamtiff 
was,  that  it  should  be  inserted,  and  parol  evidence  ni^ight  be 
{^ven  to  complete  the  case*  Bird  v.  Oammonf  (e\  Dick- 
enson y.  Hatfield  if). 


(a)  4  B.  &  Ad.  469.  (e)  3  BiDg.  N.  C.  S83. 

(6)  7  Bing.  259.  if)  5  Carr.  &  P.  46.  S.  C.  1 

(c)  AntCy  vol.  4,  p.  488.  Moo.  &  Rob.  141. 

(rf)  6  T.  R.  1S9. 
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Ta^ourd,  Serjt^  refdiecL     Beeke  v.  Penn  was  an  existing        1 840. 
aatbority  in  point,  upon  the  second  question,  and  must  be     ^^'^T^      ' 
taken  to  be  applicable  in  its  principle  to  this  case.   Thirdly,  v. 

the  {^aintiffwas  not  bound  to  claim  or  to  deliver  a  bill 
for  the  whole  amount  of  costs  due  to  him ;  and  if  the 
wh<^  bin  had  been  delivered  to  the  defendant,  and  credit 
^en  only  for  a  part  of  it,  the  defendant  would  have  been 
at  a  loss  to  know  what  was  sought  to  be  recovered.  Cousens 
T.  Paddon,  had  been  over-ruled  by  7WA  v.  7facA(a). 
Fourdily,  money  received  by  the  attorney,  in  the  manner, 
in  wMch,  the  defendant  had  received  this  17i,  must  be 
omsidered  as  payment  to  him,  and  not  set-off:  he  had  a 
lien  upon  it,  and  was  at  liberty  to  apply  it  as  he  pleased. 
Fifthlj,  WilUams  v.  Oriffiths  was  a  decisive  authority 
upon  the  subject  of  current  accounts ;  and,  although  the 
cases  of  Lechmere  v.  ITetcher,  and  Dickenson  v.  Hatfield 
showed  that  the  amount  acknowledged  to  be  due,  might  be 
supplied  by  extrinsic  evidence,  that  could  only  apply  to 
cases,  where  there  was  a  definitive  acknowledgment,  fnom 
which,  an  express  promise  to  pay  might  be  inferred.  The 
plaintiff  here,  however,  could  never  have  intended  to  admit 
a  balance  due  firom  him,  and  to  promise  to  pay  it 

TtNDAL,  C.  J. — No  question  is  raised  before  us,  as  to  the 
mode  in  which  the  verdict  in  this  case  is  to  be  ultimately 
entered  up,  and  there  is  nothing  stated  for  our  consideration, 
except  the  five  points  qpedfied  in  the  case.  We  shall 
therefore,  limit  ourselves  to  give  such  opinions  as  we  have 
formed,  upon  those  five  abstract  points,  leaving  the'parties, 
according  to  agreement,  among  themselves,  to  shape  the 
finding  on  the  record,  as  the  circumstances  shall  require. 
Hie  first  question,  on  which  the  Court  is  called  upon  to  give 
flo  opinion,  is,  whether  the  bill  signed  and  delivered  by  the 
laintiff  to  the  defendant,  as  specified  by  the  arbitrator,  is 
ufficient  within  the  statute  in  that  behalf  made,  to  enable 

(a)  Ante,  vol.  7,  p.  373. 
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1 840.        the  plaintiff  to  maintain  this  action  for  any  part  thereof?  and 
y^2iAM      ^^  ^^^  ^®  ^  agree  that  it  is,  for  a  certain  portion,  sufr 

^.  cient  to  enable  the  plaintiff  to  maintain  this  action.     No 

great  struggle  was  made  upon  this  point  by  the  defendant, 
and  there  is  no  doubt,  the  plaintiff  is  entided  to  recover* 
The  second  point  is,  whether  the  chains,  which  are  stated 
in  the  aggregate  only,  are  sufficiently  specified  to  entitle  the 
plaintiff  to  recover  any  portion  thereof?    Now,  it  appean 
that  there  are  certain  chaiges,  amounting  in  number  to 
seven,  which  are  stated  in  the  bill,  generally,  by  aggregate 
sums.     I  may  begin  by  saying  that  two  of  tiiese  chaiges  aie 
clearly  insufficiendy  made,  namely,  that  of  *^  Yourself  and 
Dickenson — SL  10«.''and  ** General  Business — 17t  12*.  IdL,* 
because,  with    respect  to  those  two,  the    arbitrator    has 
found  that  they  are  charges  in  respect  of  business  done  in 
Courts  of  law  or  equity.      They  are,  therefore,  clearly 
within  the  act  of  2  Geo.  2,  c  23,  and  no  bill  of  fees  and 
charges  to  answer  the  requisites  of  that  statute  has  been 
delivered.     As  to  the  other  chaises,  it  seems  to  me  that  die 
same  objection  does  not  occur,  because  they  are  not  found 
to  be  made  for  l)usiness  done  at  law,  or  in  equity,  nor  for 
business  done  by  die  plaintiff  expressly  as  an  attorney. 
We   are   required   to  give  an  opinion   upon   this  point, 
because,  besides  die  count  in  the  declaration  for  work  and 
labour  as  an  attorney,  there  are  also  counts  for  money  paid* 
money  had  and  received,  and  on  an  account  stated,  and  if 
it  is  not  specifically  found  that  these  items  come  within  the 
objection  under  the  statute,  we  are  not  bound  to  make  any 
inference  against  die  pbdntiff,  but  may  leave   them  as 
recoverable  imder  the  money  counts  in  the  declaration.    It 
is  to  be  observed,  that  the  arbitrator  has  found,  with  respect 
to  the  two  chaiges,  which  are  decided  to  be  within  the 
statute,  that  a  former  bill  had  been  delivered,  but  he  also 
finds  that  that  bill  was  not  signed.     That,  therefore,  still 
leaves  the  matter  open  to  the  objection  which  has  been 
urged.     With  respect  to  the  third  question,  whether  the 
charges,  in  respect  of  extra  costs  arc  sufficiendy  stated  to 


V. 
La£Y. 
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enable  the  plaintiff  to  recover  the  amount  thereof?  I  confess  1  ^^^' 
it  appears  to  me  that  the  chaige  in  the  name  of  "extra  Waller 
costSy^  though  of  specific  items  of  expense,  does  not  answer 
the  terms  of  the  statute.  Such  a  charge  would  not  be  intel- 
ligible to  enable  the  Master  to  tax  the  costs.  A  biU  of  costs 
enables  the  Master  to  tax  the  items  in  it,  because  it  gives  a 
history  of  the  cause,  and  enables  him  to  judge  of  the  pro- 
prie^  and  sufficiency  of  the  charges  made,  but  if  nothing  is 
delivered  to  the  officer,  but  those  parts  of  a  former  biU, 
excepted  to,  upon  a  previous  taxation,  it  appears  to  me  that 
that  will  not  enable  him  to  come  to  a  right  understanding 
of  the  case.  Undoubtedly,  that  is  not  the  usual  course,  for 
on  inquiry  of  the  officer,  we  find  that,  whenever  the  success- 
fill  attorney  in  the  cause,  wishes  to  have  his  own  bill  to  his 
dient  taxed,  he  delivers  the  whole  of  the  bill,  giving  credit 
fi>r  so  much  as  has  been  paid  to  him,  by  the  other  party. 
That  is  the  regular  course  to  be  pursued,  and  I  cannot 
think,  that  the  mere  delivery  of  this  particular,  which 
conveys  no  connected  history  of  the  cause,  and  which  does 
not  fixmish  any  ground  of  judgment  to  the  Master,  is  within 
the  meaning  of  the  statute.  Therefore,  those  extra  costs 
should  not,  in  my  opinion,  form  a  part  of  the  bill,  which 
the  plaintiff  is  entitled  to  recover  in  this  action.  Then  we 
come  to  the  fourth  question,  which  is,  whether  the  plaintiff 
had  a  right  to  appropriate,  in  liquidation  of  any  part  of 
his  demand,  the  sum  of  17/L,  received  by  him  of  E^ing, 
on  account  of  the  defendant,  without  the  knowledge  of  the 
latter  ?  and  it  seems  to  me,  that  he  had  no  such  right  It  is 
dear,  and  is  admitted,  that  where  a  payment  is  made  by 
one  party  to  another,  if  the  party  who  makes  the  payment 
does  not  appropriate  the  money  himself,  the  person  to 
whom  the  money  is  paid  may  appropriate  it  to  any  de- 
mand which  may  be  due  to  him.  Of  course  he  will  take 
are  to  appropriate  it  to  that  demand  on  which  he  has  the 
east  proo£  This,  however,  is  not  the  case  of  a  payment, 
rut  of  a  sum  of  money  received  by  the  plaintiff,  without 
he  knowledge  of  the  defendant     The  defendant,  therefore. 
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1840.        never  had  the  power  of  exercising  the  option  to  which  he 
Waller      ^^^  entitledU  the  neglect  to  do  so  alone  cmifers  the  rif^t  of 
^-  apprc^riatton  on  the  other  par^.    Therefore,  when  Mr. 

Waller  received  the  17L,  he  had  no  right  to  appropriate  it 
The  doctrine  of  sf^ropriation  was  never  applicable  to  the 
case,  as  the  defendant  never  exercised  the  power  to  appro* 
priate,  or  neglected  to  do  sa.  That  brings  us  to  die  last 
question  before  us,  which  is,  whether  aay  portion  of  die 
defendant's  set-off  was  barred  by  the  Statute  of  limitadons? 
That  leaves  us,  in  effect,  to  inquire  whether  diia  letter, 
which  is  ^t  out  by  the  arbitrator,  has  taken  the  daim  of 
set-off  out  of  die  statute.  The  set«off,  in  itself  arises  partfy 
on  the  sum  of  17/1)  which  was  paid  to  die  plaintiff  in  1833, 
and  pardy  on  the  bill,  which  was  contracted  by  the  plaintiff 
to  the  defendant,  between  the  years  1B28  and  1836.  Part 
of  it,  therefore,  would  be  excluded  by  die  statute,  unless 
this  letter  operates  as  an  acknovHedgment  It  appeals,  by 
the  finding  of  the  arbitrator,  that  die  plaintiff,  when  he  aent 
his  bill  to  the  defendant,  whidi  was  a  month  before  action 
brought,  gave  credit  to  him  for  the  money  which  he  bad 
received,  and  left  a  blank  for  the  amount  of  the  defendant's 
bill  to  be  filled  up,  in  order  that  it  might  be  deducted  fiom 
his  own,  thus: 

^  22nd  May,  1833. 

By  damages  recovered  from  King  17     0    O 

By  Mr.  Lacy's  Bill  .... 

Dear  Sir, 

Agreeably  to  your  request  above,  I  send  you  my  bill, 
which  I  will  thank  you  to  peruse,  and  if  correct,  fevour  me 
with  a  bill  for  the  balance, 

Your  obdient  servant, 

Gbobob  Wallbb." 

It  appears,  by  direct  inference,  that  thb  must  have  be»i 
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delivered  some  little  time  before  action  brought,  a  little        1840. 
more  than  a  month ;  therefore,  as  &r  as  172.  goes,  there  is    ^"^y^^CiM 
a  direct  adnnssion  in  imting,  that  it  has  been  receiyed.  o- 

The  only  question  arises  then  upon  Lacy's  bill,  and  it  seems 
to  me,  that  the  case  is  very  strong  to  shew,  that  although 
the  amount  due  is  not  specified  in  the  admission,  it  may  be 
suppfied  by  parol  evidence  of  the  fact,  and  I  cannot  help 
thinlcing  that  when  the  plaintiff  writes  of  Lacy's  bill,  he  is 
speaking  of  something  which  is  known  as  that  bill,  namely, 
a  definite  demand  of  a  certain  nature,  though  he  cannot 
ezpiesB  what  that  is.  The  cases  go  the  fiill  length  of  sup- 
porting this  opinion.  Dickenson  t.  Hatfield  occurred  before 
Lord  Tenterden  himself  very  soon  after  the  statute  had 
passed,  and  that  case  states,  that  if  the  defendant  admit  an 
account  to  be  due,  without  stating  what  that  amount  is, 
the  case  is  nevertheless  taken  out  of  the  statute,  and  the 
words  are  to  be  tekea  according  to  the  subject  matter. 
Here,  the  parties  are  reversed,  and  it  is  the  plaintiff  who 
goes  to  the  defendant,  and  admits  something  with  respect 
to  his  set-off.  The  **  hUT  which  is  spoken  of  will,  howevei^^ 
answer  the  ^^  balance"  of  that  case,  and  if  the  latter  be  ad- 
mitted in  one  instance,  I  do  not  know  why  the  same  prin- 
ciple, with  regard  to  the  former,  should  not  be  adopted  in 
another.  Bird  v.  Gammon  and  Lechmere  v.  Fletcher,  are 
very  strong  on  the  same  point.  We  feel  bound,  therefore, 
to  answer  this  fifth  question,  by  saying  that  the  defendant's 
set-off  is  not  barred  by  the  Statute  of  Limitations,  but  that 
the  letter  is  an  acknowledgment  in  writing,  within  the 
pro^nsions  of  Lord  Tenterden'is  Act. 

BosANQUET,  J. — I  agree  in  thinking  that  the  five  ques- 
tions submitted  to  the  Court,  are  to  be  answered  in  the 
manner  already  stated  by  the  Lord  Chief  Justice,  and  I 
lall  not  feel  it  necessary  to  go  at  any  length  into  their 
iscussion,  after  what  my  lord  has  already  stated,  but  I  shall 
nly  state  jony  assent  to  the  propositions  which  he  has  laid 
»wn  in  a  few  words.     It  appears  to  me  first,  that  the  bill 
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1840.        agned  and  delivered   is  sufficient  within  the  statute  to 
Waller       enable  the  plaintiff  to  recover  for  some  part  thereo£     That 
^  point  is  not  controverted,  and  it  is  not  necessary  to  say 

anything  more  upon  it.  Then  as  to  the  question,  whether 
the  charges  are  sufficiently  specified?  These  charges  ace 
seven  in  number,  and  it  appears  that  the  bill,  duly  signed, 
was  delivered,  containing  all  these  seven  items,  and  it  is 
found  that  two  of  them  relate  to  business  done  by  the  plain- 
tiff as  an  attorney,  according  to  the  statute,  and  those  two 
not  being  stated  by  particular  items,  but  in  general  terms 
only,  it  appears  to  me,  that  the  statute  has  not  been  com- 
plied with,  in  respect  of  its  provisions  in  this  respect  But 
with  r^ard  to  the  other  five  items,  which  are  stated  by  the 
arbitrator  not  to  be  taxable,  and  which  are  also  stated  in 
the  same  aggregate  manner,  I  think  that  the  plaintiff  was 
not  bound  to  state  them  in  his  bill  in  any  other  manner 
than  that  which  he  has  adopted,  because  they  are  not  such 
subjects  of  remark  as  are  stated  in  the  statute,  and  they  do 
not  fall  within  its  particular  provisions.  If  the  defendant 
had  wished  for  further  information  respecting  them,  he 
might  have  applied  for  a  bill  of  particulars,  but  they  do  not 
come  within  the  act  of  the  2  Geo.  2,  c.  23,  and  the  plaintiff 
may  recover  them  under  the  general  counts  in  the  declara> 
don.  With  r^ard  to  the  question  upon  the  subject  of 
extra  costs,  it  appears  to  me  quite  unreasonable  that  a  bill 
should  be  delivered,  stating  the  extra  costs  in  the  manner 
here  adopted,  without  giving  the  opposite  party  an  <^ 
portunity  of  ascertaining  whether  they  are  reasonable,  with 
respect  to  what  have  been  already  allowed.  The  very  ob- 
ject of  delivering  a  bill  containing  particular  items,  is  to 
enable  the  client  to  judge  of  their  propriety  and  reason- 
ableness, in  order  that  he  may  contest  their  payment,  if  he 
shall  think  fit ;  and  it  is  impossible,  in  such  a  case  as  this, 
to  form  any  opinion,  unless  he  knows  what  have  been  already 
allowed.  The  next  question  is  that  of  appropriation.  What- 
ever  right  a  party  may  have  to  appropriate  a  sum  paid  to 
him  by  another,  he  cannot  appropriate,  as  a  matter  of  law. 
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a  sum  which  he  has  in  his  hands,  and  which  he,  in  point        1840. 
of  feet,  owes  to  that  other  person.     It  is  quite  necessary,       Walim 
in  order  to  confer  such  a  right,  that  the  person,  in  whom  »• 

the  property  in  the  money  vests,  should  first  have  the  power 
of  appropriating  it  as  he  thinks  fit  The  last  question  is, 
whether  or  not  it  appears  that  there  has  been  such  an  ac> 
knowledgment  on  the  part  of  the  plaintiff,  that  a  sum  of 
money  is  due  fi*om  him  to  the  defendant,  as  will  take  the 
case  out  of  the  Statute  of  Limitations,  which  is  replied  by 
the  plaintiff  to  the  defendant's  set-off.  I  think  that  the 
acknowledgment  is  sufficient  for  that  purpose.  It  is  in  the 
handwriting  of  the  plaintiff,  and  is  signed  by  him,  and  it 
contains  an  admission  that  17L  ia  due  to  the  defendant,  and 
that  a  bill  of  the  defendant,  the  amount  of  which  is  not 
specified,  is  also  due.  It  appears  on  the  iace  of  the  award, 
that  the  amount  of  that  bill  was  incurred  between  certain 
times,  and  that  it  was  of  a  certain  amount  I  think  that  it 
is  not  necessary  that  that  amount  should  be  specified,  in 
order  to  make  the  acknowledgment  sufficient,  but  that  there 
being  a  dear  admission  that  there  is  a  sum  due,  the  exact 
amount  of  that  sum  may  be  ascertained  by  other  evidence. 

CoLTBiAN,  J. — It  is  unnecessary  to  refer  to  the  first  point, 

upon  which  it  is  admitted  that  no  doubt  exists.     As  to  the 

second  point,  I  agree  with  the  rest  of  the  Court  that  the 

plaintiff  is  endtled  to  recover  in  respect  of  five  of  the  items, 

which  are  not  for  business  done  by  him  in  his  capacity  of 

an  attorney,  under  the  common  counts  in  the  declaration, 

bat  that  the  other  two  items  being  for  business  done  at  law 

and  in  equity,  they  fall  within  the  provisions  of  the  statute, 

and  the  requisites  of  the  statute  not  having  been  complied 

with,  the  defendant  is  entitled  to  our  judgment    I  found  my 

^ecnsion  upon   the  subject  of  the  extra  costs,  upon  the 

ractice,  which  the  officers  of  the  Court  state  to  us  to  have 

levailed,  and  although  it  may  be  said,  that  upon  the  strict 

onstruction  of  the  statute,  the  attorney  is  only  bound  to 

sert  such  items  as  he  proposes  to  recover,  in  his  bill,  I 

vol-  vra.  p  p  D.  p.  c. 
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1840.        think  that  in  a  case  like  this,  we  must  look  to  what  is  the 
^^  practice  which  is  adopted.     With  respect  to  the  right  of 

•»•  appropriating  the  17/.,  it  appears  to  me  that  it  is  only  by  a 

confusion  of  terms,  that  any  question  can  be  supposed  to 
arise  upon  this  point  All  the  cases  which  have  occurred 
with  regard  to  appropriation,  have  been  cases  of  payment  of 
money  by  a  debtor  to  a  creditor,  where  the  former  has  a 
right  to  exercise  a  power  of  appropriation  first,  and  in  case 
of  his  omission  to  do  so,  that  power  vests  in  the  latter. 
But  here  there  was  no  possibility  of  election  by  the  defend- 
ant, as  to  the  appropriation  of  the  17/L,  and  the  attempt  on 
the  part  of  the  plaintiff  to  appropriate  it,  merely  operates 
as  an  admission  of  the  set-off.  Then,  as  to  the  last  point, 
which  is  of  considerable  importance,  going,  as  I  understand, 
ultimately  to  the  very  root  of  the  case,  it  appears  to  me, 
although  I  had  some  doubt  upon  the  subject  at  first,  that 
this  is  a  sufficient  acknowledgment  to  take  the  case  out  of 
the  statute.  As  to  the  amount  of  ITL^  no  doubt  could 
arise,  but  the  point  on  which  I  felt  some  difficulty  was, 
whether,  in  respect  of  Lacy's  bill,  the  matter  was  not  too 
vague  to  justify  our  treating  it  as  an  admission  sufficient 
under  the  act  of  parliament,  but  I  find  the  principle  adopted 
by  my  learned  brothers,  so  firmly  established  by  deciaons, 
that  I  concur  in  the  opinions  which  they  have  expressed. 

Ersrine,  J. — I  agree  vrith  the  rest  of  the  Court  as  to  the 
maimer  in  which,  these  five  questions,  raised  by  the  arln- 
trator,  upon  the  &ce  of  the  award,  must  be  disposed  o(, 
upon  the  grounds  which  have  been  already  stated 

Judgment  accordin^y. 
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Stkinkellbr  V.  Newton. 

JtiOMPASi  Seijt,  had  obtained  a  nJe  for  a  new  trial  in  The  defendant 
this  cause^  on  payment  of  costs,  upon  the  ground  of  the  ^^er  for  poat- 
improper  reception  of  evidence,   obtained  under  a  com-  ^J^^*^^ 
mission  which   had  been  irregularly  issued.      It  was  an  *iip*^ 

m  t%  %       riiiRry  Term, 

action  of  assumpsit,  brought  against  the  defendant  for  the  and  for  a  oom- 
non-delivery  of  a  large  quantity  of  speltre,  in  pursuance  of  J^^e^wit-*  " 
a  contract  entered  into  between  the  parties.     In  the  month  ^^^^  abroad^ 

*^  the  commission 

of  December,  1837,  the  defendant  obtained  an  order  for  was  not  re- 

.     .         «        ,  ••/»•.  •      turned,  until 

issuing  a  conmiission  for  the  examination  ot  witnesses  in  the  following 
Hamburgh,  but  in  which  the  plaintiif  decUned  to  join.  The  ^^^^^  \^^ 
defendant,  in  consequence,  without  giving  notice  to  the  evidence  taken 
plaintiff  of  his  intention,  issued  the  commission,  and  pro-  ituidmissible. 
oeeded  to  examine  his  witnesses  abroad.  At  the  trial 
before  Tindal,  C.  J.,  which  took  place  at  Guildhall,  at 
the  sittings  after  Michaelmas  Term,  1838,  the  defendant 
offered  in  evidence,  the  statements  obtained  from  his  wit-* 
nesses  under  the  commission,  but  the  plaintiff  objected  to 
their  reception,  contending  that  they  were  ex  parte,  and 
had  been  obtained  without  any  opportunity  having  been 
afforded  to  him  of  cross-examining  the  witnesses,  to  which 
it  was  urged,  he  was  entitled,  ^by  the  practice  of  the  Court 
The  learned  judge,  however,  received  the  evidence,  and 
a  verdict  was  found  for  the  plaintiff,  with  5001,  damages. 
It  was  contended,  that  a  much  larger  amount  of  damages 
would  have  been  given  if  this  evidence  had  been  rejected. 
The  order  under  which  the  commission  had  issued  was  in 
the  following  terms : — "  I  order  that  this  cause  be  made  a 
remanet  to  the  sittings  after  next  Hilary  Term,  the  de- 
fendant depositing  in  the  hands  of  the  Prothonotary  certain 
^>dne  warrants,  to  abide  the  event  of  the  cause.  And  I 
irther  order,  that  a  commission  issue  for  the  examination 
i  interrogatories  of  witnesses  on  behalf  of  the  defendant  at 
.ambuigh,  and  elsewhere ;  the  defendant  paying  the  costs, 
any,  occasioned  by  such  postponement"    This,  it  was 

p  p  2 
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1840.        submitted,  contained  none  of  the  requisites  of  the  statute 

^["■^v'      '     1  W.  4,  c.  22,  s.  4.     The  provision  of  that  act  was  that^ 

V.  ^'  it  shall  be  lawful  to,  and  for  each  of  the  Courts  at  West- 

Newton* 

minster,  and  the  several  judges  thereof  in  every  action 
depending  in  such  Court,  upon  the  application  of  any  of 
the  parties  to  such  suit,  to  order  the  examination  upon 
oath,  upon  interrogatories  or  otherwise,  before  the  Master 
or  Prothonotaiy  of  the  said  Court,  or  other  person  or 
persons  to  be  named  in  such  order,  of  any  witness  or 
witnesses  within  the  jurisdiction  of  the  Court,  where  the 
action  shall  be  depending,  or  to  order  a  commission  to  issue 
for  the  examination  of  witnesses  on  oath,  at  any  place  or 
places  out  of  such  jurisdiction,  by  interrogatories  or  other- 
wise, and  by  the  same,  or  any  subsequent  order  or  orders^ 
to  give  all  such  directions  touching  the  time,  place  and 
manner  of  such  examination,  as  well  within  the  jurisdictioa 
of  the  Court,  wherein  the  action  shall  be  depending,  as 
without,  and  all  such  matters  and  circumstances  connected 
with  such  examinations  as  may  appear  reasonable  and  just' 
The  commission,  therefore,  had  issued  without  due  or  su^ 
ficient  authority,  and  the  plaintiff,  having  received  no 
notice  of  the  proceedings  under  it,  was  entitled  to  a  new 
trial. 

F.  Kelly  and  Martin,  in  this  term,  shewed  cause.  They 
urged,  that  the  plaintiff  having  refused  to  join  in  the  com- 
mission, he  was  not  entitled  to  share  in  the  benefits  derived 
fit>m  it  He  could  have  had  no  doubt  of  the  intention  to 
proceed  with  it,  when  the  order  had  been  obtained. 

Bompcutf  Seijt,  in  support  of  the  rule,  cited  Doe  dem. 
Thorn  v.  Phillips  (a). 

TiNDAL,  C.  J.— It  appears  to  me  that  the  oommianon^ 
under  which    the  examination  of   the  witnenes,  whose 

{a)  Ante,  vol.  \,  p.  56. 


XASTES  TBRM,  3  VICT,  6S1 

evidence  was  produced  at  the  trial  took  place,  has  been        1840. 
issued  in  consequence  of  an  iiregularity  committed  by  the    g*"""^jCrr 
defendant's  attorney.     It  b  impossible  to  mistake  the  order,  ^' 

which  has  been  made,  for  no  one  can  read  it  without  seeing 
that  it  was  intended  that  the  cause  should  be  tried  at  the 
nttings  after  EBlary  Term.  That  being  the  only  order,  it 
is  an  implied  condition  imposed,  that  the  commission  should 
be  returned  by  that  time.  This  commission,  however,  was 
not  returned  until  the  November  following.  The  commis- 
sion, therefore,  appears  to  have  been  irregularly  taken  out, 
and  the  former  trial  must  be  set  aside.  With  regard  to  the 
costs,  I  think  the  justice  of  the  case  will  be  answered  by 
their  being  made  costs  in  the  cause,  so  that  if  the  plaintiff 
succeed  on  the  second  trial,  he  will  have  the  costs  of  the 
furst. 

BosANQUBT,  J. — I  think  this  verdict  must  be  set  aside, 
because  the  commission  appears  to  have  been  obtained, 
without  sufficient  authority.  It  issued  under  the  seal  of 
the  Court,  and  I  do  not  know  that  my  Lord  Chief  Justice 
conld  have  dealt  with  it  at  nisi  prisi,  otherwise  than  as  he 
did.  It  appears  to  me,  however,  that  the  commission  was 
obtained  out  of  the  Court,  without  authority,  for  it  was 
clearly  not  warranted  by  the  order,  which  omits  to  specify 
any  of  those  circumstances  which,  by  the  act,  are  required 
to  be  set  out  The  plaintiff,  therefore,  had  no  reason  to 
suppose  that  any  commission  would  be  proceeded  with, 
where  none  was  authorized,  and  the  verdict  must  be  set 
aside,  and  a  new  trial  had. 

CoLTHAN,  J.,  and  Ebskike,  J.,  concurred. 

Rule  absolute. 
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DUGGAN   V.    WiLBRAHAM. 

brae  wu  xyHANNELL^  Seijt  shewed  cause  against  a  rule  obtained 
towncwi  on  ^7  Ooulbunh  Seijt,  for  judgment,  as  in  case  of  a  non-suit 
the  6th  De-      ^j^^  affidavit,  upon  which  the  rule  had  been  moved,  stated 

cember :  a  -*- 

motion  for       that  issue  had  been  joined  ^^  on  the  6th  December,  1839,  as 

caseofanon-   of  Michaelmas  Term."    It  was  a  London  cause,   and  no 

Term  i^^M  ^^^^®  ^^  ^^^  ^^  been  given.     It  was  urged,  that  the 

premature.       motion  was  made  too  soon ;  the  issue  was,  in  truth,  joined 

in  Michaelmas  Vacation,  and  the  defendant  was  bound  to 

suffer  two  Terms  to  pass,  before  he  came  to  the  Court    He 

would  not,  therefore,  be  entitled  to  come  for  this  rule,  until 

Trinity  Term.     Fox  v.  M*CuUoch{a\  was  exacdjin  point 

That  motion  was  made  in  Hilary  Term,  1837,  issue  having 

been  joined  in  the  previous  Trinity  Vacation,  and  Patte- 

xofiy  J.,  after  having  consulted  the  other  judges,  held  that 

the  application  was  premature.     Pierson  v.    Ch€ssun(a)f 

distinctly  supported  the  former  decision. 

Goulbum^  Serjt,  in  support  of  the  rule,  cited  Williams  v. 
Edwardjs  (c),  which  had  a  contrary  tendency ;  and  contended 
that  the  issue  being  joined  on  the  6th  December,  it  had 
relation  back  to  Michaelmas  Term. 

BosANQUET,  J. — The  decisions  in  late  cases  are  at  variance 
with  that  in  Williams  v.  EdwardSf  as  in  Gough  v.  White  (i), 
Heak  V.  Curtis  [e),  Wyatt  v.  Howell  (/). 

TiNDAL,  C.  J. — I  think  that  the  rule  laid  down  by  Pal- 
teson,  J.,  in  Fox  v.  M^Culloch  must  be  taken  to  be  the 
correct  one.     This  nile  must  be  discharged,  but  as  there 

(a)  Ante,  vol,  5,  p.  526.  (e)  Ante,  vol.  5,  p.  294 ;  2  M. 

(6)  Ante,  vol.  6,  p.  507.  &  W.  76^ 

(e)  Ante,  vol.  3,  p.  183.  (/)  Ante,  vol.  5,  p.  585. 

(ff)  2  M.  &  W.  363. 
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were  decisions  both  ways,   and  some   doubts  may  have        18^0. 
existed  upon  the  question,  the  costs  must  be  costs  in  the       bIuggIn 


r. 
WiLBRARAM. 


Rule  discharged. 


Hall  v»  Bainbbidoe. 

I.  HIS  was  an  action  of  covenant,  brought  against  the  The  plaintiff 
defendant  as  churman  of  the  board  of  directors  of  the  **«*^^*^» '" 

covenant, 

British  and  American  Steam-Navigation  Company.     The  against  the 

A      "^  defendant,  as 

declaration  alleged  a  contract  to  have  been  entered  into  chairman  of 

between  the  plaintiff,  and  "one  Isaac  Solly  for  and  on  directors «J a 

behalf  of  the  said  company,  for  the  time  being,  acting  as  P'lWiccom- 

chairman  of  the  said  Company."  corporated  by 

The  defendant  pleaded  several  pleas,  to  one  of  which  the  ment,  upon  a 

plaintiff  demurred  Z^^*.^" 

into  between 
him  and  one 

Shee,  Seijt.,  was  heard  in  support  of  the  demurrer.  J.  S.,  '*  for  the 

time  being, 
acting  as  chair- 

MarHuy  for  the  defendant,  urged  that  there  was  no  con-  ™^o^tJ»«8"d 
tract  alleged   in  the  declaration  obligatory  upon  the  de-  There  was  no 

i«i  Ti«t  J  iiiii       allegation  that 

fendant.      it   did   not  appear  throughout  the  whole  de-  the  defendant 
doration  that  he  was  a  member  of  the  Company  at  the  jj^^he'ccra^ 
time  of  making  the  contract,  and  there  was  nothing  to  ^^' 
show  that  Solly  had  power  to  bind  the  Company  by  deed,  could  not  re- 

rm  •  1  1  /»        T  cover  in  that 

rhe  company  was  not  mcorporated  by  act  of  parhament.       form  of  action. 

Sheey  contra.  It  must  be  presumed  that  Solly  had  autho- 
rity to  bind  the  company  by  deed.  The  contrary  was  not 
alleged  by  the  defendant 

TiNDAL,  C.  J. — It  does  not  appear  uj)on  the  face  of  the 
leclaration  that  the  defendant  is  a  partner  in  the  company 
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1840. 


Hall 

V, 

Bainbridgb. 


at  alL   There  is  no  ground  shown  for  an  action  of  covenant; 
whether  oisumptU  would  lie,  I  give  no  opinion. 

Martin  referred  to  the  case  of  Berkeley  v.  Hardg  (a). 


Judgment  for  the  Defendant 


(a)  6  B.  &  C.  355. 


An  afidavH  of 
service  of  A 
rule  of  Court 
upon  an  at- 
torney, in 
whicb  it  is 
sworn  that  the 
service  was  ef- 
fected by  leav- 
ing a  copy  of 
the  rule  "with 
him  at  his 
house,**  and  at 
the  same  pro- 
ducing and 
shewing  to  him 
the  original 
rule,  is  suf- 
ficient on  a 
motion  for  an 
attachment  for 
disobedience, 
although  the 
word  "  per- 
sonal,** ID  al- 
lusion to  the 
service,  is  not 
introduced  in 
the  affidavit. 


Short  v.  Sboth. 

M  ALFOURDy  Seijt,  shewed  cause  against  a  rule 
obtained  for  an  attachment  against  the  attorney  of  the 
plaintiff  in  this  action,  for  not  delivering  to  the  defend- 
ant's attorney  a  specification  of  the  name  and  place  of 
abode,  together  with  the  quality,  profession,  or  occupation 
of  the  plaintiff,  pursuant  to  a  rule  of  Court,  made  on  the 
13th  of  March  last  It  was  objected  that  the  a£Sdavit  of 
service  to  the  rule,  upon  which  the  present  motion  was 
founded,  was  insufficient  It  stated  that  the  service  had 
been  effected  by  leaving  a  copy  of  it "  with  the  said  attorney, 
at  his  house."  It  was  submitted,  that  as  this  state  effects 
was  consistent  with  a  service  which  was  not  personal,  and, 
as  a  personal  service  was  required  in  such  cases,  the  attorney 
could  not  be  held  to  be  properly  brought  before  the  Court 
A  personal  service  ought  to  be  sworn  to  in  terms. 

MerewetheVi  Seijt,  contra. 

TiNDAL,  C.  J. — Nothing  can  be  more  express  than  the 
words  of  this  affidavit  The  terms  in  which  the  deponent 
swears,  are  these, — ^^  that  on  the  24th  April,  he  served  a 
copy  of  the  rule  hereunto  annexed,  upon  J.  G.,  who  acted 
as  the  attorney,  or  agent  of  the  plaintiff  in  this  action,  by 
leaving  such  copy  of  the  rule  with  him,  at  his  house,  and  at 
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the  flame  time  produdng  and  showing  to  the  said  J.  G.  the  1840. 
original  rule."  Tliere  is  no  denial  that  personal  service  was  sh^ 
effected,  and  I  do  not  see  that  there  is  any  magic  in  the  ^' 

introdacdon  of  the  word  "  personal"  in  an  affidavit. 

Upon  the  merits  the  rule  was  discharged,  on  payment 
of  costs,  and  certain  other  terms. 

Role  dischaiged. 


Thom  v.  Chinkock. 

M.  HIS  was  a  role,  calling  upon  the  plaintiff  to  shew  cause  in  gapport  of « 
why  a  suggestion  should  not  be  entered  on  the  record,  under  "rom^em*' 
the  statute,  23  Geo.  2,  c.  33,  s.  19,  (the  Middlesex  County  on  the  record 

for  givuiflr 

Court  Act)  so  as  to  entitle  the  defendant  to  double  costs,  double  oofts  to 
less  than  40«.  having  been  recovered  by  the  plaintiff  at  the  under^tSoSd- 
trial  of  the  cause  before  the  sheriff.    The  rule  had  been  S^!f  ^^^ 

Court  Act* 

obtained  upon  an  affidavit,  '*  that  the  defendant  before,  and  23  Geo.  2,  & 
at  the  time  ot  the  commencement  of  this  suit,  was,  and  ever  swom,  that  the 
since   has   been,  and  still   is  residing  in  the   County  of  ^^^  the 
Middlesex,  vdthin  the  jurisdiction  of  the  County  Court  of  Jj"«diction  of 
Middlesex,  and  hath  been  during  all  that  time,  and  still  is.  Court,  but 
liable  to  be  summoned  to  the  said  County  Court."    It  also  allegation  that 
alleged  tiiat,  at  the  trial,  the  plaintiff  recovered  a  verdict  for  ^^'JJ!^ 
It  7s.  9<i  only,  and  that  as  the  damaees  recovered  were  within  that 

,         .  junsdiction : 

less   than  Ws.  the  same  was  recoverable  m  the  County  J7e7i,  that  the 

j^     _.  affidavit  was 

^O™^  nifficient, 

unless  that  pro- 
duced by  the 

Slepheth  Serjt  shewed  cause,  and  contended  that  one  plaintiff  in 

answer  shewed 

necessary  allegation  in  the  affidavit,  that  the  cause  of  action  that  the  cause 
arose  within  the  jurisdiction  of  the  County  Court  of  Mid-  out*of  Se""** 
dlesex,  was  omitted.     The  4th  section  of  the  act  provided  jurijdiction. 

Where  any 

*  that  no  person  or  persons  shall  be  liable  to  be  summoned  part  of  the 
'o   the  said  County  Court  at  the  suit  of  any  plaintiff  or  arises  out  of  the 

county,  the 
Court  will  not 
allow  a  suggestion  to  be  entered. 
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1840.        plaintiffs  other  than  such  person  or  persons,  as  was,  or  were 

^^■^>^j~     liable  to  be  summoned  to  the  County  Court  of  Middlesex 

^'  before  this  act  was  made ;  and  that  this  act  shall  not  extend 

OuiNNOCK 

to  give  the  said  County  Court  any  jurisdiction  to  hold  plea 
of,  or  to  hear,  or  determine  any  action,  cause,  or  suit,  other 
than  such  action,  cause,  or  suit,  as  the  County  Court  of 
Middlesex  might  have  held  plea  of,  by  plaint,  before  the 
making  of  the  Act." 

ChanneUy  Serjt,  in  support  of  the  rule,  contended,  that 
the  negative  allegation  must  come  from  the  plaintiff,  to 
entitle  him  to  take  advantage  of  this  objection.  He  cited 
Bishop  V.  Marsh  (a),  which  was  decisive  upon  the  point 
[Bosanqtiety  J. — That  case  is  decisive.] 

Stephen^  Seijt,  produced  an  affidavit  on  the  part  of  the 
plaintiff,  in  which  it  was  stated  that  the  action  was  brought 
to  recover  a  sum  o{  21.  I5s.  llcL  In  the  particulars,  the 
plaintiff  claimed  for  1/.  16^.,  for  two  week's  wages,  and  a 
balance  of  lA  14^.  lid.,  for  expenses  in  making  several 
journeys,  on  behalf  of  the  defendant,  to  Maidenhead  and 
back,  making  in  all  3/^  lOs.  11(2.,  but  gave  credit  for  the 
receipt  of  1^  14^.  The  affidavit  then  went  on  to  state, 
"  that  the  plaintiff's  cause  of  action  did  not  arise  wholly  io 
the  county  of  Middlesex,  but  that  it  was  for  services  per- 
formed, and  payments  made,  partly  in  the  county  of  Middle- 
sex, and  partly  in  the  county  of  Berkshire."  It  was  dear, 
therefore,  that  the  plaintiff  could  not  have  gone,  to  recover 
his  whole  claim,  to  the  County  Court  of  Middlesex.  The 
provisions  of  the  19th  section  of  the  act  did  not  apply  to 
cases  tried  before  the  sheriff.  That  section  enacted  '^  that, 
in  case  any  action  of  debt,  or  action  upon  assumpsit,  shall 
be  commenced  and  prosecuted  in  any  of  his  Majesty's 
Courts  of  Record,  at  Westminster,  and  the  defendant  or 
defendants,  at  the  time  of  such  action  being  brought,  shall 

(a)  8  Scott,  128 
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live  or  reside  in  the  said  county  of  Middlesex^  and  be  liable        1840. 
to  be  summoned  to  the  said  county  Court,  and  the  jury,     ^^^^ThIT^ 
upon  the  trial  of  such  cause,  shall  find  the  damages  for  the  v. 

Ohinnocic 

plaintiff  under  the  value  of  40«.,  unless  the  judge  shall,  in 
open  Court,  certify,  on  the  back  of  the  record,  that  the 
fifeebold  or  tide  to  the  plaintiff's  land  principally  came  in 
question,  or  that  an  act  of  bankruptcy  principally  came  in 
question  at  such  trial,  then,  and  in  such  case,  no  costs  shall 
be  awarded  to  the  plaintiff  in  such  action,  but  the  defendant 
or  defendants  shall  be  entitled  to,  and  shall  recover  double 
costs  of  suit"  The  sheriff  had  no  power  to  certify,  and  the 
provisions  of  this  act  must  be  taken  to  apply  only  to  cases 
in  the  superior  Courts  at  Westminster. 


ChanneUy  Seijt — This  objection,  as  well  as  that  first 
urged,  was  distinctly  met  by  the  case  of  Bishop  v.  Marsh, 
With  regard  to  the  affidavit,  the  plaintiff  had  not  sufficiently 
brought  his  case  within  the  act  of  parliament,  to  entitle  him 
to  succeed  in  his  opposition  to  this  rule.  The  defendant's 
affidavit  was  precise  and  clear,  and,  according  to  the 
decision  in  Bishop  v.  Marsh,  it  was  the  duty  of  the  plaintiff 
positively  to  negative  the  suggestion  raised.  Even  upon 
his  statement  of  the  case,  however,  it  might  be  taken  that 
the  contract  was  made  in  Middlesex,  although  a  portion  of 
it  w^as  subsequently  performed  in  Berkshire.  [Tindal, 
C.  J. — Must  not  the  promise  be  made,  and  the  considera- 
tion arise,  within  the  jurisdiction  of  the  County  Court? 
There  is  a  case  of  Welsh  v.  Troyte  (a)  upon  this  point] 
It  vras  the  duty  of  the  plaintiff  to  put  it  beyond  a  doubt, 
that  the  cause  of  action  did  not  arise  within  the  jurisdiction 
of  the  County  Court.  In  Harwood  v.  Lester  (6),  goods 
under  the  value  of  40«.  were  delivered  by  the  plaintiff  to  a 
carrier,  to  be  conveyed  to  the  defendant  in  the  county  of 
Leicester,  and  they  were  received  by  the  defendant  in  that 
county,  but  it  was  held,  that  a  suit  for  the  goods  could  not 
be  maintained  in  the  County  Court  of  Leicester.     [Erskine, 

(a)  2  H,  Black.  29.  {b)  3  B.  &  P.  617. 
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1840.       J« — It  may  be,  tfiat  the  contnct  to  pay  back  the  moaey 

^"~;^;^j[^^    expended  by  the  plaintiff,  arose  out  of  the  payments,  which 

o.  were  made  in  Berkshire  on  account  of  the  defendant.]    It 

Ohinnock 

might  also  be  taken  to  have  arisen  before  the  jomney. 

TiNDAL,  C.  J. — It  appears,  that  in  this  case,  the  affidavit 
states  affirmatively  and  positively  that  part  of  the  subject 
matter,  for  which  the  action  is  brought,  arose  within  the 
county  of  Berks,  and  that  the  whole  cause  of  action  did  not 
arise  within  the  county  of  Middlesex.  Now,  the  rule  is, 
that  no  action  can  be  brought  in  the  County  Court,  unless 
both  the  defendant  resides,  and  the  cause  of  action  arises 
within  the  county,  that  is,  within  the  jurisdiction  of  the 
Court  What  is  the  meaning  of  the  term  ^'  cause  of 
action?"  It  cannot  be  confined  to  the  mRlcing  of  the 
promises,  because  in  this  case,  that  is  a  mere  inference  of 
law.  Therefore,  it  comes  within  the  general  rule,  that  in  all 
actions  in  inferior  Courts,  county  Courts,  as  well  as  others, 
it  is  necessaiy  that  every  part  of  that  which  is,  in  substance, 
the  cause  of  action,  should  appear  to  be  within  the  jurisdic- 
tion of  the  Court,  and,  therefore,  the  consideration  of  the 
promises  should  be  laid  to  have  arisen  within  the  jurisdic- 
tion. It  is  not  necessaiy  to  cite  specific  authorities  for 
these  two  propositions,  but  the  first  is  extracted,  as  the 
principle  of  many  cases  in  Com.  Dig.  tit  County  (C  8). 
The  latter  proposition  is  supported  by  a  great  many  cases 
referred  to  in  a  note  by  Mr.  Serjt  JViUiamsy  in  the  case  of 
Peacock  V.  Bell  (a).  It  seems,  therefore,  to  me,  that  in 
this  case  it  does  appear  sufficiently  on  behalf  of  the  plainti£^ 
that  the  cause  of  action  did  not  exclusively  arise  within  the 
jurisdiction  of  the  County  Court  of  Middlesex,  and  the 
consequence,  is  that  the  County  Court  Act  does  not  i^plyi 
and  this  rule  must  be  discharged. 

BosANQUET,  J. — I  am  of  the  same  opuiion ;  I  think  that 

(a)  1  Wms.  Saund.  74  a. 
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the  words  of  the  affidavit  of  the  plaintiff  are  sufficiently  1840. 

poaitiye  that  a  part  of  the  sum  recovered  was  given  in  ^'^IT'^      ' 

respect  of  a  part  of  a  cause  of  action,  which  arose  out  of  the  f. 
County  of  Mddlesez. 

C0LTMAN9  J.—  Although  I  assented  to  the  decision  in  the 
case  of  Bishop  v.  Marsh,  which  has  been  brought  before  the 
Court,  that  the  affidavit  upon  which  a  motion  of  this  sort 
founded,  need  not  shew  affirmatively  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  inferior  Court ;  yet  I 
think  that  the  defendant  would,  in  this  case,  have  done  well 
to  have  brought  the  question  distinctly  before  the  Court 
As  he  has  not  done  so,  the  matter  must  stand  upon  the 
affidavit  of  the  plaintiff,  which  must  be  considered  as 
oncontradicted,  and  which  does  aver  that  some  part  of  the 
cause  of  action  arose  out  of  the  County. 

Ejkskine,  J. — I  also  think  that  it  sufficiently  appears  by 
the  affidavits,  that  part  of  the  cause  of  action  arose  out  of 
the  Countjr  of  Middlesex,  and  that  this  rule  must  be 

Rule  discharged  (a), 
(a)  See  Heath  v.  Seagur,  ante,  p.  424. 


Watts  v.  Ball. 

x^HANNELL,  Serjt,  shewed  cause  against  a  rule  obtained  The  copy  of 
by  the  Solicitor  General,  for  amending  the  copy  of  the  from  the  loU  in 
issue  delivered  to  the  defendant,  by  the  alteration  of  the  ^^^^^^^^ 
date  of  the  year  mentioned  therem  fix>m  1839  to  1840,  of  theyeur, 
and  by  inserting  therein,  the  date  of  the  teste,  and  of  the  omission  of  the 
return  of  the  writ  of  trial.     It  was  urged  that  the  Court  Sn  JfjJ^^t 
would  only  allow  this  amendment  to  be  made  upon  pay-  jj*^*'*,,  ^ 

*    •/     Coutt  uiowed 

ment  of  costs.     The  defendant  had  appeared  at  the  trial,  an  amendment 

upon  payment 
or  costs. 


590 


CASES  ON   POINTS  OF   PRACTrCE,  C.  P. 


r. 
Ball. 


1840.  and  had  proceeded  with  his  case  under  protest ;  and  FFar- 
w]l!^„8  thington  v.  Wigley  (a),  Wight  v.  Perrers  (6),  BUstei  v. 
Tenant  (c)^  and  the  authorities  cited  in  that  case,  shewed 
that  there  was  sufficient  ground,  in  this  error,  to  entitle 
the  defendant  to  move  to  set  aside  the  proceedings  for  irre- 
gularity, with  costs. 

The  Solicitar  OeneraU  in  support  of  the  rule,  admitted 
that  the  variance  between  the  issue  and  the  roll  afforded  a 
sufficient  ground  for  an  application  for  a  new  trial ;  but  this 
was  a  motion  to  the  Court  to  allow  an  amendment,  and  the 
question  was,  whether  that  would  be  permitted.  The 
record  was  frequently  amended  by  the  Judge  at  nisi  priusy 
but,  in  this  case,  that  course  could  not  be  adopted,  because 
the  writ  of  trial,  which  was  correct,  in  having  followed  the 
issue  roll,  was  alone  before  the  Court  The  amendment 
which  was  sought  to  be  made  with  respect  to  the  year  was 
immaterial,  Solomon  v.  Nainby  (d).  The  jurisdiction  of  the 
Court,  with  regard  to  amendments,  was  liberally  exercised ; 
Byfield  v.  Street  {e\  and  amendments  in  much  more  im- 
portant documents  had  been  allowed  to  be  made.  In 
Percivalv,  ConneU{f)y  Fanvig  v.  Cockerton  (y),  the  de- 
fendant was  held  not  to  be  entitled  to  his  costs  of  opposing 
the  amendment 

TiNDAL,  C.  J. — It  is  very  proper  that  the  Courts  should 
maintain  a  strict  eye  over  the  proceedings  within  their 
jurisdictions,  and  that  no  amendment  should  take  place,  but 
upon  an  application  made  to  their  discretion.  Here,  the 
variance  is  one,  on  which  I  am  not  prepared  to  say,  that 
the  application  ought  not  to  have  been  made:  but  it  is 

(a)  Ante,  vol.  5,  p.  209.  S.  C.  3  (e)  10  Bing.  27. 
Bing.  N.  C.  464.                                  (/)  3  Bing.  N.  C.  877.  S.  C. 

(b)  Ante,  vol.  5,  p.  463.  Ante,  vol.  6,  p.  68. 

(c)  Ante,  voL  6,  p.  436.  (g)  Ante,  vol.  6,  p.  337.  S.  C. 
(rf)  Ante,  vol.  7,  p.  459.                  3  M.  &  W.  169. 
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certainly  in  a  part  of  the  proceedings  of  the  least  possible  1 840. 

consequence.     The    rule  must  be   absolute,  but  only  on  yi^^^ 

payment  of  costs.  „  *• 

_,    _       -      _  Ball. 

Rule  absolute. 


THOBfPsoN  V.  Jackson. 

K^HANNELLy  Seijt,  obtained  a  rule,  calling  upon  the  in  an  action  of 
defendant  in  this  action,  to  shew  cause  why  so  much  of  a  Coujt^eftiwd 
rule,    obtained   by  him,  which   authorised   him   to   plead  to  allow  the 

•^  ^  defendant  to 

several  pleas,  and  permitted  him  to  plead  the  fifth  plea,  plead  the  pleas 
should  not  be  discharged,  or  why  he  should  not  plead  the  ^d  payment* 
first  four  pleas,  by  themselves,  or  the  fifth  plea  alone.     It  ^^"^^  *"*'' 
was  an  action  of  trespass,  and  the  defendant  had  pleaded,  the  whole 
fffst,  not  guilty ;  secondly,  that  the  locus  in  quo  was  not  directed  either 
the  dwelling  house  of  the  plaintiff;  thirdly,  that  the  goods  Sea  should  be 
were  not  the  goods  of  the  plaintiff;  fourthly,  leave  and  confined  to  so 
license ;  and  fifthly,  to  the  whole  action,  payment  of  money  the  cause  of 
into  Court     It  was  urged  that  the  defendant  could  not  intended  to  be 
plead  the  fifth  plea,  which  went  to  bar  the  further  main-  ^?5^*''^ 
tenance  of  the  action,  with  those  pleas  which  went  to  the  struck  out. 
light  of  action  altc^ether.     The  fiflh  plea  confessed  the 
right  of  action  by  the  payment  of  money  into  Court,  while 
the  first  plea  denied  that  right  to  exist     The  plaintiff  could 
not  take  the  money  out  of  Court,  when  pleas  to  the  whole 
right  of  action  were  on  the  record.     The  defendant  might 
plead  the  payment  into  Court  as  to  part  of  the  cause  of 
acdon,  which  would  remedy  the  inconvenience. 

Stephen^  Serjt,   on   a  subsequent  day,   shewed   cause. 

There  was  no  'inconsistency  between  a  plea  in  bar  and  a 

*^lea  to  the  further  maintenance  of  the  action.     It  might 

le  conceded,  that  a  plea  of  tender  could  not  be  pleaded, 

vith  a  plea  of  the  general  issue.     Maclellan  v.  Howard  (a), 

(a)  4  T.  R.»  194. 
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Thompson 

9. 

Jackbon. 


Jenkint  v«  Edwards  (a) ;  but  the  reason  for  that  was  obvious^ 
as  the  plea  of  tender  was  a  distinct  admission  of  the  cause 
of  action,  and  a  finding  for  the  defendant  upon  the  general 
issue,  would  be  at  variance  with  that  plea.  The  form  of 
plea  was  given  m  the  rules  of  Court  of  H.  T«,  4  Wm.  4, 
ss.  17  and  19,  but  there  was  nothing  contained  in  those 
rules,  to  prevent  the  defendant  pleading  this  plea  with 
others.  The  position  of  the  plaintiff  was  not  one  of  any 
difficulty,  for,  he  might  either  reply  further  damage,  or,  if 
none  had  been  sustained,  he  might  take  the  money  out  of 
Court,  and  so  put  an  end  to  the  action. 


TiNDAii,  C.  J. — These  are  inconsistent  pleas,  and  I  think 
that  the  defendant  should  be  put  to  his  election,  either  to 
plead  the  fif^h  plea  to  so  much  of  cause  of  action,  as  be 
does  not  mean  to  deny,  or  to  omit  it  altogether.  The  costs 
may  be  costs  in  the  cause. 

Rule  discharged. 

(a)  6  T.  R.  97. 


Brown  v.  Whitfall. 

J.  HE  Solicitor  General  had  obtained  a  rule  in  this  action, 
for  setting  aside  notice  of  trial,  by  continuance  served  upon 
the  defendant's  attorney,  on  the  ground  of  irregularity,  with 
costs,  against  which, 

Bompasy  Seijt,  shewed  cause.  The  affidavit,  on  which 
the  rule  had  been  obtained,  stated  the  service  of  the  notice 
of  trial,  by  continuance,  on  the  28th  April,  but  denied  that 
the  issue  in  the  cause,  or  the  original  notice  of  trial,  hxid 
been  served.  An  affidavit  in  answer  was  now  produced, 
in  which  it  was  stated,  that  the  issue,  with  notice  of  trial 
indorsed  thereon,  was  served  upon  the  laimdress,  who  had 

of  the 
prerioiis  notice,  by  returning  it  to  the  pUintiff  *t  attorney ;  if  not,  be  waires  it. 


of 

notice  of  triel 
upon  the 
Unndren  who 
has  charge  of 
the  boose  in 
which  the  de- 
fendant's at- 
torney's office 
is  situated,  is 
not  good  ser* 
vice;  but 
notice  of  con- 
tinuance being 
sabiequently 
ffiven,  theoe- 
fendant's  at- 
tomeT  ooght 
to  make  known 
bis  ol^ection. 
as  to  the  non- 
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the  care  of  the  house,  in  which  the  offices  of  the  defendant's        1840. 
attorney  were  situated,  on  the  evening  of  the  13th  April,     ^^browiT' 
between  six  and  eight  o'clock,  that  person  promising  to  «' 

give  it  to  the  clerk  in  the  morning.  This  service  was  suf- 
ficient, but  if  it  was  intended  to  be  objected  to,  the  notice 
by  continuance  should  have  been  returned,  or  an  intimation 
of  the  supposed  mistake  should  have  been  given  to  the 
plaintifTs  attorney  at  the  time  of  the  delivery  of  that  docu- 
ment. The  e£Fect  of  the  delay  produced  by  that  omission, 
would  be  to  prevent  the  cause  being  tried  this  term. 

Hie  SoUeitor  General,  in  support  of  the  rule.  The  de« 
fendanfs  attorney  was  not  bound  to  ^ve  any  such  intima- 
tion as  that  suggested.  The  service  was  bad,  for  it  had 
been  effected  only  upon  a  laundress  in  the  house,  who 
might  not  be  the  servant  of  the  defendant's  attorney^ 
[Bosanquet,  J. — ^The  two  cases  of  KerU  v.  Janei  (a),  and 
Alanson  v.  Walker  (i),  shew  that  the  service  was  insufficient] 

TiNBAL,  C.  J. — ^What  strikes  my  mind  is,  that  although 
the  original  service  of  the  notice  of  trial  was  not  good 
service;  the  defendant's  attorney  has  not  observed  the 
proper  mode  of  proceeding.  He  should  have  returned  the 
notice  of  continuance.  The  rule  must,  however,  be  ab- 
solute, the  costs  to  be  costs  in  the  cause,  and  the  defendant 
undertaking  to  go  to  trial  at  the  first  sitting  after  term. 

Rule  absolute* 


(a)  Ante,  vol.  3,  p.  210.  (b)  lb.  p.  358 


»  ■« 


VOL.  vm.  Q  Q 
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Messengeb  v.  Southet. 

A  replication  X  HIS  was  an  sction  brought  by  the  indorsee  agunst  the 
a^ton  on  a°  **"  indorser  of  a  promissory  note.  The  declaration  contained 
promissory        ^  count  on  the  note,  and  also  counts  for  eoods  sold  and 

note,  of  no  ^  '  ® 

notice  of  dis-  delivered,  and  upon  an  account  stated.     The  defendant 

supported  by  a  pleaded  sevend  pleas,  that  which  was  material  to  the  present 

foHowinV^^  motion  being  a  plea  of  no  notice  of  dishonour,  upon  which 

terms :  "  This  the  repUcation  took  issue.     The  cause  was  tried  before  the 

18  to  inform         d  i  ^  t 

vou,  that  the  Secondary  of  London,  when  a  letter  was  put  in,  in  the 

you.  15L  2°.  following  terms,  to  support  the  allegation  of  notice.     It  was 

u^  iuid°4»*^  addressed  by  the  plaintiff  to  the  defendant,  and  was  dated, 

expense,  and  "  Stoughton  Church,  5th  August,  1839.     This  is  to  infonn 

most  pay  im.  y^u,  that  the  bill  I  took  of  you,  15L  28.  6el.,  is  not  took  up, 

son  wm  Se  i^^  *°^  ^^'  ^^  oxpense,  and  the  money  I  must  pay  immediately. 

London  on  My  SOU  will  be  in  London  on  Friday  mominff."    The  sof- 

Fnday  mom*.      /.   .  ^       .  . 

ing.*'  nciency  of  this  notice  was  objected  to  by  the  defendant, 

who  lu^ed  that  it  did  not  contain  any  sufficient  all^ation 
of  presentment  for  payment  to  the  maker,  or  of  a  refusal  to 
pay  on  his  part ;  that  it  contained  no  statement  of  a  de- 
mand upon  the  defendant ;  and  further,  that  it  misdescribed 
the  instrument  in  calling  it  a  bill.  A  verdict  was,  however, 
returned  in  favour  of  the  plaintiff  for  the  amount  of  the 
note,  the  learned  Secondary  refusing  to  direct  a  non-suit 

Byles  moved  to  set  aside  the  verdict,  and  for  a  new  trial, 
upon  the  authority  of  the  case  of  Strange  v.  Price  (a). 

Kelly  now  shewed  cause.  If  this  case  had  arisen  befiue 
the  decision  in  Solarte  v.  Palmer  (6),  no  doubt  would  have 
existed  upon  the  sufficiency  of  the  notice,  but  it  was  a  prin- 
ciple which  had  always  been  acted  upon,  that  that  authority 
was  not  to  be  extended  in  its  operation.     In  that  case,  there 

(a)  2  P.  &  D.  278.  475 ;  1  Bing.  N.  C.  194;  1  Scott, 

(b)  7  Bing.  530;  5  Moo.  &  Sc.      1. 
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was  no  express  statement,  nor  any  implied  allegation  of  IB^» 
presentment  or  dishonour^  for  the  notice  merely  stated  that  Mbbsenger 
the  note  had  become  due  and  was  returned  unpaid ;  but  in  gooTHEY. 
the  present  instance,  no  one,  upon  reading  the  letter  of  the 
plaintiff,  could  for  one  moment  doubt  that  there  was  an 
assertion,  if  not  positively  and  in  terms,  by  necessary  im- 
plication, of  both  those  requisites.  PouUon  v.  Welsh  (a) 
was  a  case  in  which  the  Court  had  reluctantly  arrived  at 
the  decision  which  they  gave ;  but  there,  the  statement,  the 
absence  of  which  was  fisttal,  was  presentment  In  Hedger 
V.  Steaoenton  (i),  the  notice  stated  that  the  bill  had  become 
dae^  and  was  returned  unpaid,  and  contained  a  demand 
that  the  amount  should  be  remitted  to  the  plaintiff,  together 
with  1«.  6(2.  noting,  and  it  was  held  sufficient  Li  Grugeon 
V.  Smith  {0)9  a  statement,  that  the  instrument  had  been 
returned,  ''with  charges,"  was  also  deemed  sufficient  The 
'^  expense"  alluded  to  in  the  notice  in  this  case  was  equi"" 
yalent  to  the  ''  nodng"  and  ''  charges"  mentioned  in  each 
of  those  notices ;  and  the  declaration  that  the  plaintiff,  being 
the  indorsee,  must  pay  the  money,  strengthened  the  sup- 
position of  dishonour,  admitted  in  both  those  instances  to 
be  raised.  The  sufficiency  of  this  notice  might  be  reco^ 
nized,  without  interfering  with  the  authority  of  Strange  v. 
Price,  or  any  of  the  earlier  cases,  and  as  it  was  impolitic  to 
throw  impediments  in  the  way  of  persons  suing  upon  bills 
and  notes,  the  Court  would,  in  this  instance,  affirm  the 
decision  which  had  been  already  arrived  at  on  the  trial 

Talfourdy  Serjt,  and  £yles,  in  support  of  the  rule.  On 
the  authority  of  all  the  decisions  upon  this  point,  this 
notice  was  insufficient  It  contained  none  of  the  allegations 
requisite  to  be  made  in  such  cases.  The  instrument  was 
mis-described;  Beauchamp  v.  Cash{d)*  There  was  no 
implied  allegation  of  presentment  at  all,  much  less  of  pre« 

(a)  3  Bing.  N.C.  688 ;  4  Scott,  425.      2  Nev.  &  P.  303. 
(fi)  2  M.  &  W.  799.  (*  Dowl.  &    Ry.  Nisi  Priui 

(c)  6  Ad.   &   £1.    499.   S.   C.      Cases,  p.  3. 

Q  Q  2 
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1840.       sentment  to  the  maker:  it  contained  no  statement  of  the 
ME88JENGBB    ^^^  havuig  beoome  due,  and,  furthermore,  there  was  no 
^  suggestion  of  dishonour,  or  that  payment  would  be  expected 

from  the  defendant,  Tindal  v.  Brawn  (a).  The  suggestion 
of  expenses  having  arisen,  did  not  necessarily  imply  notarial 
charges,  and  the  declaration  by  the  plaintiff,  that  he  must 
pay  the  money,  might  well  imply  that  he  had  not  taken  up 
the  note,  there  being  a  subsequent  indorsee,  and  that  he 
was  not  the  party  entitled  to  call  for  payment 

Cur.  adv.  vuU. 

Tindal,  C.  J.,  on  the  last  day  of  Term,  delivered  the 
judgment  of  the  Court  The  short  question  in  this  case  is, 
whether  the  notice  of  dishonour  of  the  promissoiy  note,  on 
which  this  action  is  brought,  is  sufficient,  on  the  autho- 
rity of  the  law  laid  down  by  the  House  of  Lords  in  the  case 
of  Solarte  v.  Palmer.  The  action  was  brought  by  the 
plaintiff  as  indorsee  of  a  promissory  note  against  the  defen- 
dant as  indorser:  and  the  notice  was  by  letter  from  the 
plaintiff  to  the  defendant  in  the  following  terms: — '^  This 
is  to  inform  you  that  the  bill  I  took  of  you,  ISL  2s.  6dL  is 
not  took  up,  and  4«.  6d.  expense,  and  the  money  I  must 
pay  immediately.  My  son  will  be  in  London  on  Friday 
morning."  The  law  Liid  down  in  the  House  of  Lords  has 
not  been,  as  indeed  it  could  not  be  in  an  inferior  court  of 
law,  called  in  question  upon  the  argument  on  this  case; 
but  the  endeavour,  on  the  part  of  the  plaintiff's  counsel^ 
has  been  to  distinguish  the  terms  of  this  letter  from  those 
of  the  letter  produced  in  evidence  in  Solarte  v.  Palmer, 
and  to  show  that  it  conveys  sufficient  notice  of  the  dishonour 
of  the  note  within  the  authority  of  cases  subsequently 
decided.  We  entirely  a^e,  that  the  rule  laid  down  by  the 
House  of  Lords  is  not  to  be  extended,  and  that  any  case, 
to  be  governed  by  it,  should  &11  clearly  within  its  prin- 

'fl)  IT.  R.  167. 
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dple.    But,  at  the  game  time,  nothing  can  be  more  incon-        1840. 
yenient  than  on  each  particular  occasion  to  be  under  the    ijZ^^JJ^ 
neceasitj  of  recurring  to  nice  and  subtle  distinctions  by  way  »• 

of  exception  from  its  authority ;  and  we  cannot  hold  the 
present  case  to  be  taken  out  of  the  reach  of  that  decision 
by  any  sufficient  and  clear  distinction.  The  cases  on 
which  the  plaintiff  principally  relied,  as  authorities  in  his 
&vour,  were  the  following,  Gnigeon  v.  Smith,  in  which  the 
letter  contained  the  words  *^  Your  bill  has  been  returned, 
with  charges;"  and  Hedger  v.  Steavenson,  in  which  the 
words  were  **the  promissory  note  payable  to  your  order 
became  due  yesterday,  and  has  been  returned  unpaid."  We 
are  fiur  from  saying  that  these  cases  may  not  have  been 
properly  decided;  for  it  is  difficult  to  give  any  other  mean- 
ing to  the  terms  "returned,"  and  ** returned  with  charges," 
than  an  iDtimation  that  the  bill  had  been  actually  presented, 
refiised  payment,  and  returned  to  the  holder  on  that 
account  But  such  is  not  the  necessary  construction  of  the 
present  letter.  That  the  note  (misdescribed  as  a  bill)  has 
not  been  taken  up,  points  rather  more  at  an  expectation 
that  the  party  addressed,  or  some  other  prior  party  to  the 
note  had  engaged  to  take  it  up,  than  at  a  regular  present^ 
ment  to  the  maker,  and  a  refrisal;  and  the  expression 
^4f.  6dL  expense"  fidls  very  fiir  short  of  that  of  "returned 
with  charges"  in  Grugeon  v.  Smith.  On  the  whole,  we 
think  it  safer  to  hold  ourselves  bound  by  the  decision  in 
Solarte  v.  Palmer,  followed  by  that  of  BouUon  v.  Welsh, 
and  Strange  v.  Price.  The  rule,  therefore,  must  be  abso* 
lute  for  a  new  triaL 

Rule  absolute* 
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QUEEN'S  BENCH  PRACTICE  COURT. 

IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA, 


Habvey  v.  Hewitt, 

It  iscompetent  rw  IGHTMAN  shewed  cause,  against  a  rule  obtained  by 
to'roceive  the  S^imshayy  calling  on  the  defendant  to  shew  cause  why  the 
affidayitB  of       verdict  found  in  his  £ivour,  before  the  undernsheriflf  of  Cum- 

penons  who  ' 

swear  of  their  berland,  should  not  be  set  aside,  and  a  new  trial  granted, 

ledge  to  the  on  the  ground  of  misconduct  on  the  part  of  the  jury.    The 

men  rnu^n*.  ^ll^g^d  misconduct  Consisted  in  drawing  lots  for  the  verdict. 

ductinp  them-  Xhis  was  deposed  to  by  the  sheriff's  bailiff,  who  had  the 

selves  by  draw-      i  . 

ing  lots  for  the  charge  of  the  jury  when  they  were  locked  up,  and  also  by 

tibough  state-  three  persons,  who,  from  the  adjoining  room  had  heard 

Srore'therau*  through  a  thin  partition,  the  jury  make  an  agreement  to 

seWes,  could  draw  lots,  and  actually  do  so.     Wiqhtman  contended,  that 

not  be  re- 

p^ived.  all  the  Statements  here  made  were  merely  hearsay  evidence 

of  what  had  passed  among  the  jurymen.  It  had  been  de- 
cided, that  if  juiymen  themselves  made  a  statement  on 
oath  of  their  drawing  lots  or  other  misconduct,  the  Courts 
would  not  receive  such  a  statement.  In  the  case  atSiraker 
V.  Oraham  (a),  the  Court  of  Exchequer  decided,  that  they 
could  not  receive  an  affidavit  made  by  an  attorney,  in  which 
he  stated,  that  he  had  been  informed  by  one  of  the  juiy 
that  they  had  decided  upon  their  verdict  by  tossing  up. 
There  Lord  Abinger,  C.  B.,  said,  "  it  would  be  improper 
to  receive  the  affidavit  of  a  juryman ;  and  certainly  every- 
thing that  would  go  to  reject  that,  would  equally  apply  to 
the  exclusion  of  this,  which  la  merely  hearsay  evidence  of 
his  statement" 


(a)  Ante,  vol.  7,  p.  223, 
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Eamshay,  contra,  was  stopped  by  the  Court  1840. 

Harvey 

CoLEBiDGE,  J. — I  think  that  this  rule  must  be  made  ab-  v. 


Hewitt. 


solute.  This  case  is  quite  distinct  from  the  one  cited.  No 
doubt  if  the  verdict  was  procured  as  alleged,  it  was  a  bad 
verdict  No  doubt,  also,  that  we  cannot  take  the  affidavit 
of  a  juryman  stating  his  own  misconduct,  or  that  of  his 
brother  jurymen,  nor  can  we,  as  in  the  case  quoted,  take 
the  hearsay  statement  of  one  of  the  jurors  with  respect  to 
the  misconduct  of  the  jury.  The  affidavits  here  produced, 
however,  are  not  made  by  the  jurors  themselves,  nor  by 
persons  who  have  received  information  from  the  jurors; 
but  they  are  the  affidavits  of  persons  who  witnessed  the 
transaction  itself  of  agreeing  to  draw  lots,  and  drawing 
lots.  Unless,  therefore,  I  disbelieve  these  four  witnesses, 
which  I  cannot,  this  rule  must  be  made  absolute  for  a  new 
trial 

Rule  absolute. 


Hax.e  r.  Dale. 

tyRIlSS  WELL  shewed  cause  against  a  rule  nisi,  obtained  Where  a  de- 

by  Addisofiy  calling  on  the  plaintiff  to  shew  cause,  why  about  to  exe- 

the  wanant  of  attorney  in  this  case  should  not  be  set  ^f  *attoraen"e- 

aside,  on  the  ground  that  an  attorney  did  not  attend  on  dines  the  at- 

•  /•     i_      tendance  of  his 

behalf  of  the  defendant,  pursuant  to  the  provisions  of  the  own  usual  at- 
1  &  2  Vict  c  110,  s.  9.  It  appeared  by  the  affidavits,  that  ISl^^  freely 
a  certain  sum  of  money  had  been  borrowed  by  the  defend-  *°  attorney 

J  J  ^  suggested  by 

ant,  from  the  bank,  of  which  the  plaintiff  was  the  reristered  the  plaintiflTs 

i»  .    .  i.  .  .  •  attorney,  that 

officer ;  and  the  warrant  of  attorney  m  question  was  given  is  a  sufficient 
to  secure  the  repayment     When  this  instrument  was  about  an^ttorney  by 
tobe  executed,  the  defendant  came  to  the  plaintiff 's  attorney,  ^^^  defendant, 

*^  "^      pursuant  to  I 

and  being  informed  that  it  was  necessary  an  attorney  should  &  2  Vict,  c 
be  present  on  his  behalf  he  declined  having  his  own  usual 
attorney  to  attend  on  the  occasion,  and  expressed  a  wish 
that  he  should  not  be  called  in.     The  attorney  for  the 
plaintiff  then   mentioned  the  name  of  Mr.   Clayton,  an 
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1840.       attorney  in  the  town.   For  this  attorney  the  defendant  sent, 
^J^j^"""^     and   he  accordingly  witnessed  the  instroment    The  ob- 
V-  jection  was»  that  Mr.  Clayton,  so  attending,  was  not  an 

attorney  within  the  contemplation  of  the  act  of  Parliaxnent* 
Numerous  cases  had,  however,  decided  that  the  mere  nond- 
nation  of  an  attorney,  on  the  part  of  the  plaintiff's  attorney, 
to  the  defendant,  did  not  incapacitate  him  finom  acting  as  the 
defendant'sattomey,ifhewasfi:eelyadoptedbythedefeQdaat. 

Addison,  in  support  of  the  rule,  contended,  that  as  the 
usual  attorney  of  the  defendant  had  not  been  employed, 
but  merely  a  person  who  was  suggested  by  the  plaintiff's 
attorney,  the  defendant  had  not  obtained  that  protection, 
which  it  was  the  object  of  the  legislature  to  throw  around 
defendants  under  such  circumstances. 

Williams,  J. — ^It  is  not  necessary  that  the  defendant's 
fiunily  attorney  should  be  present  to  advise  him.  The 
object  of  the  act  of  Parliament  was,  that  an  attorney  should 
be  present  in  order  to  explain  to  the  defendant  the  nature 
of  the  instrument  which  he  was  about  to  execute.  If  he  is 
freely  appointed  by  the  defendant  on  that  one  occasion, 
and  for  the  first  time,  he  is  just  as  much  the  attorney  for 
the  defendant  as  if  he  had  been  employed  for  twenty  yean* 
The  objection  here  is,  that  the  attorney  Clayton  was  sag> 
gested  by  the  plaintiff's  attorney,  and,  therefore,  not  the 
attorney  contemplated  by  the  act  of  Parliament  The  de- 
fendant, here,  however,  dispensed  with  the  attendance  of 
his  own  usual  attorney,  and  wished  that  he  should  not  be 
called  in.  I  will  suppose  that  he  was  called  in  at  the  sug- 
gestion of  the  plaintiff's  attorney.  The  lattercases  seem  to  de- 
cide, that  if  an  attorney  is  presented  by  the  plaintiff's  attorney 
to  the  defendant,  and  he  finely  chooses  him,  for  the  specific 
purpose  of  advising  him  with  respect  to  the  warrant  of  at- 
torney, that  amounts  to  a  nomination  of  an  attorney  by  him 
within  the  provisions  of  the  statute.  I  think,  therefore,  the 
present  rule  ought  to  be  discharged. 

Rule  dischaiged. 
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1840. 

H0B8ON  f7.  Wadbwobth. 

Jtl ANSEL  shewedcause  againstarole  nisiy obtained  by  W.  Where  apiain- 
H.  Watson,  for  setting  aside  a  declaration  and  notice  thereof,  def^duitlbl* 
on  the  eround  of  their  varyimr  from  the  writ  in  the  christian  ^j".^«»» 

^  •'     ^  ,  christian  nanie^ 

name  of  the  defendant     In  the  writ  he  was  described  as  but  has  de- 
^  George  B.  Wadsworth;"  in  the  declaration  and  notice  himby^s 
as  "Godfiey   Bingley  Wadsworth,   sued   as  George*  B.  ^Jj^^ 
Wadsworth ;"  the  latter  were  his  proper  christian  names ;  ceeding  is  re- 

«       .  -  •        1       gfulap,  siiioe  the 

by  them  the  plaintiff  entered^ar  apppflrft"^^  fox  the  de-  3  &  4  Wm.  4, 
jmdant  The  pUintiff  having  made  a  mistake  in  describing  ^  ^^  "*  ^^* 
die  defendant  as  to  his  christian  names,  had  merely  done 
that  which,  under  the  3  &  4  Wm.  4,  c  42,  s.  11,  the  latter 
might  have  compelled  him  to  do.  By  tiuit  section  it  is 
provided,  that  *^no  plea  in  abatement  for  a  misnomer  shall 
be  allowe  din  any  personal  action,  but  that  in  all  cases  in 
which  a  misnomer  would,  but  for  this  act,  have  been  by  law 
pleadable  in  abatement  in  such  actions,  the  defendant  shall 
be  at  liberty  to  cause  the  declaration  to  be  amended  at  the 
costs  of  the  plaintiff,  by  inserting  the  right  name  upon  a 
judge's  summons,  founded  on  an  affidavit  of  the  right  name.^ 
Sbce  that  statute,  therefore,  the  defendant  was  precluded 
from  availing  himself  of  the  misnomer  by  a  plea  in  abate- 
ment. He  would  have  a  right,  however,  to  compel  the 
plaintiff  in  the  way  prescribed  by  the  statute,  to  make  his 
declaration  conformable  to  the  &cL  That  was  the  only 
mode  in  which  it  was  competent  for  the  defendant  to  avail 
himself  of  the  objection  furnished  by  a  misnomer.  Here,  it 
was  admitted,  that  the  christian  names  placed  in  the  de- 
claration and  notice,  were  the  correct  ones  of  the  defendant, 
and,  therefore,  all  that  the  plaintiff  had  done  was  voluntarily 
to  correct  the  mistake  which  the  defendant  might  have 
compelled  him  to  correct.  Under  these  circumstances, 
there  was  no  reason  whatever  for  contending  that  the 
plaintiff's  proceedings  were  irregular,  and,  therefore,  the 
pieaent  rule  ought  to  be  discharged. 
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1840.  J^,  H.  Watsony  in  support  of  the  rule,  contended,  that 

"^J^Jg^jjj       the  course  taken  by  the  plaintiff  was  irregular.     The  plain- 

_.     V.  tiff  had  sued  the  defendant  by  the  name  of  ^^  Geonre  B. 

TV  AOBWO&TH 

WadswortL"  After  service  of  the  process,  he  entered  an 
appearance  £br  the  defendant,  by  the  name  of  ^  Godfrey 
Bingley  Wadsworth,  sued  as  Geoige  B.  Wadsworth."  He 
declared  against  him  by  the  same  names  as  those  in  the 
appearance.  The  question  was,  whether  a  plaintiff  could 
enter  an  appearance  in  the  right  name,  after  suing  him  by 
the  wrong  name.  Before  the  3  &  4  Wm.  4,  c  42,  if  the 
plaintiff  once  sued  a  de&ndant  by  the  wrong  name,  he 
could  not  sue  him  by  the  right  name,  unless  the  defendant 
appeared  in  the  right  name.  That  was  so  held  in  the 
case  of  Doo  v.  Butcher  (a),  which  was  decidedly  in  point 
Here  the  appearance  had  been  entered  by  the  plaintiff,  and 
he  had  no  right  thus  to  endeavour  to  amend  the  mistake 
which  he  had  committed.  In  Dring  v.  Dickenson  {J})^  it 
was  held,  that  if  a  defendant  be  served  with  a  writ  by  a 
wrong  christian  name  of  W.,  and  do  not  appear  to  it,  the 
plaintiff  cannot  file  common  bail  for  him  in  his  right  name 
of  E.,  sued  by  the  name  of  W.,  nor  declare  against  him,  de 
bene  esse,  in  that  form.  That  was  the  rule  previous  to  the 
act  of  Parliament,  and  no  difference  was  effected  by  it,  on 
the  point  now  in  dispute.  The  section  in  question  only 
fq)plied  to  cases  where  the  plaintiff,  having  declared  by  the 
wrong  name,  the  defendant  was  empowered,  at  the  expense 
of  the  plaintiff,  to  amend  the  declaration.  That  did  not 
affect  cases  where  a  plaintiff  had  sued  a  defendant  by  a 
wrong  name,  and  then  endeavoured  to  amend  his  fiuilt  by 
entering  an  appearance  in  the  right  name.  The  case  of 
Finch  V.  Cocken  (c),  was  a  clear  authority  to  shew  that, 
except  as  to  pleas  in  abatement,  the  law  was  unaltered  by 
the  3  &  4  Wm.  4,  c.  42,  s.  11.  .  There,  Mr.  Baron  Parke 
said,  ''it  appears  to  me,  that  he  remained  in  the  same 
situation  that  he  did  before  the  late  act,  except  that  he 

(a)  3  T.  R.  611.  (c)  Ante,  vol.  3,  p.  678. 

(b)  11  East,  225. 
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cannot  ayail  himself  of  the  objection  by  plea  in  abatement"       1840. 
For  these  reasons,  it  was  submitted  that  the  present  rule       h^^^^ 
ondiit  to  be  made  absolute.  ^     v. 

CtfT.  adv*  wdL 

CoLEBiDGE,  J. — ^This  WBS  ssk  application  to  set  aside  the 
declaration  and  notice,  on  the  ground  of  a  variance  between 
them  and  the  writ  The  variance  was  in  the  christian 
names  of  the  defendant  In  the  latter,  he  was  described 
wrongly  as  *^  Geoige  B.  Wadsworth."  In  the  two  former, 
this  was  set  right,  and  he  was  described  as  ^^Godfiey 
Bingley  Wadsworth,  sued  as  Greorge  B.  WadswortL"  If 
the  plaintiff  had  neglected  to  correct  his  error  as  he  has 
done,  the  defendant  could  not  have  pleaded  the  misnomer 
in  abatement  since  the  3  &  4  Wm.  4,  c.  42,  s.  11,  but  he 
mi^t,  by  that  section  of  the  statute,  have  compelled  the 
plainti£^  at  his  own  costs,  to  amend  the  declaration, 
by  inserting  the  right  name.  The  plaintiff  has  now,  in 
substance,  done  this  voluntarily.  The  rule,  therefore,  was 
quite  unnecessary,  and  must  be  discharged  with  costs. 

Rule  accordingly. 


Thorpe  v.  Burgess. 

wtARREN  shewed  cause  against  a  rule  nisi,  for  setting  "  I  m  in- 

aside  a  verdict  which  had  been  found  for  the  defendant  on  defendant  to 

a  writ  of  trial  tried  before  the  secondary.   The  only  question  "^more*thw 

was,  as  to  whether  there  had  been  sufficient  evidence  of  a  »«  ^^^*  ^^ 

tender  of  15i  in  support  of  a  plea  of  that  amount?  The  may  have  it," 

words  proved  to  have  been  used  by  the  defendant's  agent  der,uie  money 

to  the  plaintiff,  on  producing  the  money,  were  in  this  form ;  J^*^^"^ 
"I  am  instructed  by  the  defendant  to  say  that  15/.  is  more 
dian  is  due,  but  you  may  have  it"    This,  it  was  submitted, 
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1840.        was  not  a  safScient  tender,  for  it  must  be  oonmdered  as 
Thoefb      conditionaL     Warren  cited  Sutton  v.  Hawkint  (a),  where  it 
«•  was  held,  that  if  a  person  o£Fer8  a  sum, ''as  all  that  is  due, 

that  is  not  a  good  tender.  In  Hough  v.  May  (6)  it  was 
held,  that  in  order  to  make  a  cheque  operate  as  a  payment, 
it  must  be  delivered  unconditionaDy,  and,  therefore,  where 
a  cheque  contained  in  the  body  of  it^  the  words  ^  bahmce 
account,"  the  payment  was  held  to  be  bad*  The  autho- 
rities collected  in  Chitty  on  Contracts,  p.  620,  shewed  that 
the  tender,  in  the  present  case,  must  be  considered  as  con- 
ditional. Being  conditional^  it  could  not  be  considered  as 
good. 

CoLERiDOE,  J. — The  question  here  is,  whether  the  plea 
has  been  proved  ?  I  admit  that  if  any  condition  was  con- 
nected with  the  offer,  it  was  a  bad  tender.  The  words, 
however,  proved  do  not  annex  any  condition  to  the  payment 
The  plaintiff  seems  to  have  considered  some  of  the  words 
what  they  really  were,  namely,  a  piece  of  angty  objurgation. 
That  is  not  a  condition.  That  left  it  quite  open  to  the 
plaintiff  to  take  the  money,  and  proceed  for  the  rest 

Rule  discharged. 

(a)  8  C.  &  P.  259.        (jb)  4  Ad.  &  EL  954 ;  6  Nev.  &  Man.  635. 


Hebrino  v.  Dobell. 

^^h^'  ^^  ^*  RICHARDS  shewed  cause  against  a  rule  nisi, 
jo«  ®(*?^  obtained  by  F.  JFiUianu,  for  arrest  of  judgment,  or  a  new 
the  other  has  a  trial  in  this  case.  The  case  had  been  tried  before  the 
(Charged,  sheriff  of  Brecon,  and  a  verdict  found  in  &v6ur  of  the 
T^^^h^t,  plaintiff  for  21.  lOs.  Id.  The  ground  of  seeking  to  arrest 
third  penon      the  judirment,  was,  that  no  sufficient  consideration  for  the 

toparthedebt  ''^ 

in  Older  to  ob- 
tain the  diacharg«  of  the  defendant  in  custody  it  Toid  for  want  of  eonsidention. 


DO&SLU 
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promise  by  the  defendant  was  disdosed  on  the  &ce  of  the       1840. 

declaration.     The  substance  of  the  dedaiation  was,  that  a    ^T"^^""^ 

^     .  •  Hkbbino 

person  named  Watkins,  and  a  person  named  Yoss  were  joint      ^  v. 

debtors  to  the  plaintiff.     The  plaintiff  proceeded  against 
them^  and  ultimately  took  Watkins  and  Yoss  in  execution. 
An  arrangement  was  made  between  Watkins  and  the  plain- 
ti£l^  and  accordingly  the  former  was  discharged  out  of 
custody.     Yoss  remained  in  custody,  and  in  consideration 
of  the  discharge  of  Yoss,  the  declaration  alleged  that  the 
defendant  undertook  to  pay  the  sum  of  2L  10«.  Id.  due 
fix>m  Yoss  to  the  plaintiff,  and  Yoss  was  accordingly  dis^ 
charged.     It  was  contended,  in  support  of  the  rule,  that  the 
plaintiff  having  dischaiqged  Watkins,  who  was  jointly  liable 
with  Yoss,  that  had  the  effect  of  entitling  Yoss  to  his  dis- 
chaige.    Riehardi  submitted,  that  even  after  the  discharge 
of  Watkins,  some  step  being  necessary,  in  order  to  obtain 
the  discharge  of  Yoss,  some  portion  of  his  imprisonment, 
until  that  step  could   be  taken,  must  be  considered  as 
lawful.     Suppose  the  prisoners  had  been  confined  in  two 
different  gaols,  one  in  Cornwall  and  the  other  in  Northum- 
berland, and  one  of  them  was  discharged  in  Cornwall,  some 
time  must  be  allowed  in  order  to  discharge  the  other  de- 
fendant irom  the  gaol  in  Northumberland.     The  detention 
of  the  second  defendant  until  his  discharge  must  be  con- 
sidered as  lawfiiL  The  smallest  consideration  was  sufficient  to 
support  the  promise  all^d  in  the  declaration,  and  here  was 
some  consideration  for  that  purpose.   If  the  proceeding  could 
be  considered  as  a  nullity,  then  the  plaintiff  would  be  liable 
to  an  action  of  trespass,  but  in  Crozer  v.  Pilling  (a),  it  iq)- 
peared  that  an  action  on  the  case  was  the  proper  remedy, 
and  not  an  action  of  trespass.     There,  it  was  held,  that  a 
plaintiff  is  bound  to  accept  fit>m  a  defendant  in  custody 
under  a  ca.  sa.,  the  debt  and  costs  when  tendered  in  satis- 
fection  of  his  debt,  and  to  sign  an  authority  to  the  sheriff 
to  discharge  the  defendant  out  of  custody ;  and  that  an 

(a)  4  B.  &  C.  26 ;  6  Dowl.  k  Ry.  129. 
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1840.       action  on  the  case  will  lie  against  the  plaintiff,  for  ma- 
^^^^^^    liciously  refusing  so  to  da     The  case  of  Smith  v.  J2y- 
V*  ffington  (a),  was  an  authority    to  the  same  effect     Tlie 

imprisonment  was  legal  in  its  commencement,  and,  there- 
fore, the  sheriff  could  not  be  liable  as  a  trespasser.  It  was 
not,  therefore,  a  void  imprisonment  The  case  of  Atkimon 
V,  Bayntun  (ft),  was  an  authority  to  shew  that  sufficient 
consideration  was  disclosed  on  the  &ce  of  this  declaration 
to  support  the  defendant's  promise.  The  maiginal  note 
was,  ^^M.  being  in  custody  on  executicm,  pursuant  to  a 
warrant  of  attorney,  by  which  he  had  agreed  that  execution 
should  issue  fix>m  time  to  time  for  certain  instalments  of 
a  mortgage  debt,  defendant,  in  consideration  that  plaintiff 
would  dischai^  M.  out  of  custody,  undertook  that  he 
should,  if  necessary,  be  forthcoming  for  a  second  execution. 
Heldy  that  defendant's  was  a  valid  contract"  He  cited 
Sturh/n  v.  Albany  (c),  and  PuiUn  v.  Stokes  (cQ.  There, 
A.  having  recovered  judgment  against  B.,  and  a  fi.  &  being 
delivered  to  the  sheriff,  in  consideration  of  A.,  at  the  special 
request  of  C,  had  requested  the  sheriff  not  to  execute  the 
writ,  C.  promised  to  pay  A.  the  debt  and  costs,  together 
with  the  sheriff's  poundage,  bailiff's  fees,  and  other  chaiges. 
On  a  judgment  by  default  and  error  brought,  the  promise 
was  holden  to  be  binding  on  C,  though  it  was  not  averred 
that  the  sheriff  did  in  &ct  desist  from  the  execution,  nor 
what  the  amount  of  the  poundage,  &c.  was,  nor  that  the 
defendant  had  notice  of  such  amount  In  the  present  case, 
Voss  was  not  taken  in  execution  after  the  discharge  cl 
Watkins,  but  both  were  legally  in  custody  at  the  time  c^ 
Watkins's  discharge.  The  detention  of  one  prisoner  in 
such  a  case  could  not  be  considered  as  a  trespass.  But, 
suppose  it  should  be  said  that  the  plaintiff  was  bound  to 
take  steps  to  dischaige  Voss.  If  he  was,  he  was  entitled  to 
a  reasonable  time  for  that  purpose.  During  the  time  that 
elapsed  before  his  actual  dischaige,  he  was  in  legal  custody* 

(a)  Ante,  vol.  6,  p.  38.  (c)  Cro.  Eli«.  67. 

(6)  1  Scott,  404 ;  1  B.  N.C.  444.  (d)  2  H.  BI.  312. 
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That  custody  furnished  a  sufficient  consideration  to  support       1840. 
the  defendant's  promise. 

V.  WiOkmSi  in  support  of  the  rule.  This  was  an  action 
on  a  promise  alleged  to  have  been  made  by  the  defendant 
to  pay  a  certain  debt  due  from  Voss,  who  was  in  custody, 
if  the  plaintiff  would  release  him.  The  joint  debt  of  the 
two  had,  in  point  of  law,  been  satisfied,  by  taking  the  de- 
fendants, Watkins  and  Yoss,  in  execution,  and  discharging 
Watkins  out  of  custody.  It  was,  therefore,  no  consideration 
for  the  plaintiff  to  consent  to  the  discharge  of  Yoss  out  of 
custody,  since  it  was  that  to  which  he  was  absolutely  en- 
titled. Here  was  an  execution  against  two  joint  debtors. 
They  were  both  taken  in  execution.  The  plaintiff  con- 
sented to  the  discharge  of  one  of  theoL  The  authorities 
shewed  that  the  legal  operation  of  the  discharge  of  one  of 
two  joint  debtors,  was  the  discharge  of  the  debt  The  im- 
prisonment of  the  latter  debtor,  therefore,  was  clearly 
illegaL  He  cited  Clarke  v.  Clement  (a),  Nadin  v.  BaUie(Jb\ 
Good  V.  Wilhs  (e),  Bctsset  v.  Salter  {d).  In  the  last  case, 
even  an  escape  with  the  consent  of  the  plaintiff,  was  held 
to  be  sufficient  to  prevent  him  from  ever  taking  the  de- 
fendant in  execution  for  the  same  matter.  The  discharge 
of  Watkins  operated  as  if  there  had  been  actual  payment  of 
the  debt.  If  so,  then  it  must  be  contended,  on  the  other  side, 
that  if  the  whole  debt  had  been  paid,  that  would  afford 
a  good  consideration  for  such  a  promise.  In  the  case  of 
Crozer  v.  PilUngy  it  was  held,  that  an  action  on  the  case 
would  lie  for  detention  of  the  defendant,  after  a  tender  of 
the  debt  and  costs,  in  consequence  of  the  plaintiff  not 
signing  a  discharge.  With  respect  to  the  sufficiency  of 
the  consideration  in  the  present  case,  Atkinson  v.  Settree^e), 
was  an  authority  to  shew  that  the  consideration  here  was 


(a)  6  T.  R.  525.  (d)  2  Mod.  136. 

(h)  5  East,  147.  (e)  WiUes,  4S2. 

(c)  6  Mau.  &S.  413. 
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1840.  ^  insuffideut  There  it  was  held  that  if  A.  be  illegally  ar- 
rested by  B.,  for  a  debt,  a  promise  by  C.  to  pay  the  debt 
claimed  by  B.^  in  consideration  of  B.'s  releasing  A.  out  of 
custody,  is  void.  He  cited  iS'/ttt  v.  My  rick  {a),  Harru  v. 
Watson  (&)• 

CoLERtDOE,  J. — Tlie  question  in  this  case,  whether  this 
was  a  good  consideration  or  not,  depends  upon  the  situation 
of  Yoss  at  the  time  of  his  dischai^.  Both  he  and  Watkins  had 
been  taken  under  a  joint  execution.  Watkins  made  certain 
terms  with  the  plaintiff,  and  the  latter  voluntarily  dis- 
chaiged  him.  No  terms  were  made  as  to  the  situation  of 
Voss ;  his  rights  were,  therefore,  to  be  considered  aoooiding 
to  the  situation  in  whidi  the  law  had  placed  hiuL  Suppose 
Watkins  alone  had  been  in  custody,  it  is  clear  that  the 
voluntary  dischai^  of  him,  would  have  been  a  discharge  of 
the  debt,  and  no  other  proceedings  could  have  been  taken 
to  recover  it  It  seems  to  me,  in  the  same  way  that  the 
discharge  of  Watkins  operated  to  release  Voss  his  co-debtor. 
I  think,  therefore,  both  on  principle  and  authority,  that  this 
rule  ought  to  be  made  absolute* 

Rule  absolute. 

(a)  3  Gampb.  317.  9)  Peake's  Ca.  7^6. 


Regina  r.  The  Loan  of  the  Manor  of  Bishop's  Stoke. 

The  steward  of  Mid  RLE  and  Peacock  shewed  cause,  against  a  rule  nisi, 
b(^toM^t  obtained  by  I%esiger,  for  a  mandamus,  to  be  directed  to 
wSwlrf  tSSjl  ^®  ^^  ^^  *^®  Manor  of  Bishop's  Stoke,  and  his  steward, 
ments,  withoat  to  take  a  surrender,  and  enrol  it  of  certain  lands  within  the 
ticolarly  iGt  oianor.  There  was  no  objection  on  the  part  of  the  lord 
we,!£ubM^    or  his  steward  to  take  the  surrender  according  to  the  usual 

thepropoeed 

nmender  refers  to  a  prerious  •nmiider,  in  which  there  was  a  deseriptioii  of  the  teaements. 

SemUe,  that  it  IB  a  good  costom  for  the  steward  to  prepsre  all  surrenders  in  a  manor  for  a 
rgawwoWf  fee. 
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form  of  the  manor,  but  an  objection  was  made  to  take  a 
surrender  in  the  manner  proposed  by  the  applicant.  It 
was  also  contended  by  the  appUcant,  that  he  had  a  right  to 
prepare  the  surrender.  As  this  course  had  not  been  usual 
hitherto,  the  steward  objected  to  it  It  appeared,  from  the 
affidavits,  that  for  certain  purposes,  in  which  the  fitther  and 
son  were  interested,  it  was  necessary  that  the  &ther  should 
surrender  certahi  copyhold  tenements,  in  number  twenty- 
eighty  to  the  use  of  the  son,  and  then  that  the  son  should 
surrender  those  tenements  again.  It  was  proposed,  on  the 
part  of  the  applicant,  that  the  surrender  by  the  son,  instead 
of  describing  what  the  tenements  were,  which  were  pro- 
posed to  be  surrendered,  and  which  had  been  surrendered 
by  the  father,  and  in  his  surrender  described,  should  merely 
state  generally  that  he  surrendered  all  those  tenements 
which  his  fitther  had  surrendered*  on  a  particular  day.  To 
this  general  form  of  surrender  the  steward  objected,  and 
accordingly  refiised  to  accept  it  In  this,  it  was  submitted 
that  he  was  justified.  In  case  of  its  becoming  necessary  to 
trace  title  with  respect  to  this  property,  it  would  be  pro- 
ductive of  immense  confusion  and  difficulty,  because  it 
would  be  necessary  to  go  back  from  surrender  to  surrender, 
until,  in  process  of  time,  it  might  happen  that  it  would  be 
requisite  to  refer  to  rolls  of  the  manor,  which  had  been 
lost  or  destroyed.  With  respect  to  the  second  point,  the 
preparation  of  the  surrender  by  the  steward,  it  was  sworn 
to  be  the  custom  of  the  manor  that  that  person  should 
prepare  the  surrenders.  The  case  of  Everest  v.  Glyn  (a), 
was  an  authority,  to  shew  that  each  manor  must  be 
bound  by  its  particular  customs,  as  it  could  not  be  said  that 
there  was  any  general  law  for  all  copyholds ;  and  the  case 
of  The  King  v.  Rigge  (i),  had  decided,  that  it  is  a  good 
custom  in  a  manor  that  the  steward,  or  his  deputy,  should 
have  the  sole  right  of  preparing  all  the  surrenders  of 


1840. 


Regina 

V. 

The  Lord  of 
Manor  of 

BlSHOP*8 

Stoks. 


(a)  6  Taunt  426. 
VOL.  vm. 


ijti)  2  B.  &  Aid.  650. 
R  R  D.    P.    C. 
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The  Lord  of 

Manor  of 

Bishop's 

8tokb. 


copyhold  tenements  within  the  manor.     Under  these  cir- 
cumstancesy  the  present  rule  ought  to  be  discharged. 

Thesiger  and  Seavan  supported  the  rule.  The  only 
real  question  in  the  case  was,  with  respect  to  the  right  of 
the  steward  to  prepare  the  surrender  to  the  exclusion  of 
the  applicant  As  to  the  argument  of  inconvenience  which 
might  possibly  arise  in  case  of  the  rolls  of  the  manor 
becoming  injured  or  destroyed,  that  could  not  operate 
against  the  present  rule.  Had  the  steward,  in  the  present 
case,  shewn  that  there  was  an  established  custom  for  the 
steward  alone  to  prepare  the  surrenders?  His  afiSdavit 
certainly  did  not  shew  this ;  all  that  the  affidavit  shewed 
was,  that  on  several  occasions,  he  had  prepared  the  sur- 
renders, and  that  the  fees  varied  at  different  times.  Unless 
it  was  clearly  shewn  that  the  custom  interfered^  the  vendor 
and  vendee  had  a  right  to  prepare  the  surrender.  In  the 
case  of  Rex  v.  Migge,  the  reason  assigned  by  the  Court, 
why  it  was  a  good  custom  that  the  steward  should  prepare 
the  surrender  was,  because  '^the  steward  is  bound  to  prepare 
the  surrender  for  a  fixed  fee.''  But  here  it  appeared  that 
the  fee  received  by  the  steward  was  not  fixed.  That  case, 
therefore,  was  no  authority  on  the  present 

CoLEBiDGE,  J. — The  words  of  the  case  in  The  King  v. 
Rigge  are  quite  consistent  with  its  being  a  good  custom  to 
take  a  reasonable  fee.  The  custom  is  good  for  the  steward 
to  prepare  the  surrender,  and  one  reason  is,  that  he  must 
charge  a  reasonable  fee.  But  if  the  claim  is  to  take  an 
arbitrary  fee,  that  might  be  a  bad  custom.  The  amount 
of  the  fees  would  necessarily  vary,  and  not  imreasonabWi 
when  the  length  of  the  surrender  increases. 


Hiesiger  and  Beavan.  There  was  no  case  which  decided 
that  the  custom  for  the  steward  to  prepare  the  surrender 
was  good,  unless  it  was  connected  with  a  fixed  fise.     Here, 
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however,  the  affidavit  of  the  steward  himself  shewed  that  the 
amount  of  it  had  varied  at  different  times.  As  to  its  being 
reasonable,  that  argument  could  not  avail  any  more  than  it 
would  in  the  case  of  a  heriot,  or  a  modus.  In  the  latter 
case,  the  reasonableness  of  the  modus  would  be  the  best 
proof  of  its  being  a  bad  one. 


1840. 


RfiGINA 
V. 

The  Lord  of 
Manor  of 

BlSHOP^I 

Stoks. 


CoLEBiDGE,  J. — I  take  it  that  the  rule  on  which  the 
Court  acts,  in  granting  writs  of  mandamus  is,  that  if  the 
affidavits  raise  questions  of  disputed  fiict,  it  will  grant  the 
writ,  in  order  that  those  questions  may  be  tried ;  or  if  there 
are  some  questions  of  law  to  be  put  into  a  more  solemn 
train  of  inquiry,  a  similar  course  is  pursued.     But  if  the 
aiguments  on  both  sides  disclose  that  there  is  no  dispute 
as  to  the  &cts,  and  the  Court,  which  has  to  decide  on 
the  particular  question,  has  no  doubt  in  point  of  law,  it 
ought  not  to  grant  the  mandamus.    It  seems  to  me,  that 
there  is  one  point  in  this  case,  on  which  it  may  be  disposed 
o£     But,  first,  as  to  the  matter  of  the  steward  preparing 
the  surrender.      The  arguments  seem  to  have  forgotten 
what  the  title  of  the  copyholder  is.     Now  what  is  the  title 
of  the  copyholder  ?  It  is  that  which  is  on  the  court  rolls. 
Who  is  to  put  that  there  which  is  afterwards  to  form  bis 
title  ?  If  it  is  to  be  contended  that  every  tenant's  attorney 
has  a  right  to  have  access  to  the  roll,  and  put  on  it  any 
title  he  pleases,  very  extraordinary  consequences  might  be 
the  result.     Has  he  a  right  to  do  anything  with  the  rolls  ? 
They  are  the  lord's  property  for  the  benefit  of  the  tenant, 
no  doubt,  but  to  be  kept  by  the  steward  only.     I  am  not 
disposing  of  the  case  on  this  point,  and  I  do  not  mean  to 
say,  that  if  there  was  a  custom  set  up,  that  the  steward 
should  prepare  the  surrender  coupled  with  a  fee  which  was 
wholly  unreasonable,  that  that  would  be  a  good  custom. 
But  I  cannot  think  that  the  &ct  of  the  fee  being  fixed,  is 
an  integral  part  of  the  foundation  of  the  opinion  expressed 
by  the  Court  in  Rex  v.  Rigge.     But  it  seems  to  me,  that 
the  other  point  is  the  one  on  which  this  rule  ought  to  be 
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discharged.  The  affidavits  on  the  part  of  the  lord  and  the 
steward  state,  that  it  has  been  the  practice  to  have  separate 
surrenders,  and  separate  documents,  and  to  describe  them 
as  separate  on  the  rolls.  That  I  think  is  what  might  be 
expected,  and  convenience  requires  that  it  should  be  sa 
The  other  side,  however,  seek  to  introduce  a  mode  of  pro- 
ceeding, from  which  several  inconveniences  must  result; 
all  that  is  contended  in  support  of  the  application  is,  that 
in  a  single  instance  of  one  particular  conveyance  as  to 
which  there  is  a  great  deal  of  explanation  in  the  aflSdavitB^ 
there  was  such  a  surrender  as  the  one  required  On  the 
general  ground,  therefore,  that  the  description  of  the 
tenements  should  appear  on  the  roll,  and  no  custom  is  set 
up  in  opposition  to  it,  I  tiiink  tixat  the  steward  was  justified 
in  refusing  to  accept  such  a  surrender  as  the  one  tendered. 
The  present  rule  must,  therefore,  be  discharged,  but 
without  costs,  as  some  confusion  has  been  introduced  bj 
the  steward's  varying  the  amount  of  fees  taken  at  difierent 
times. 

Rule  discharged,  without  costs. 


The  omission 
of  the  name  of 
the  Court,  in 
entitling  a  de- 
claration in 
ejectment  is 
immaterial,  if 
the  notice  at 
the  foot  of  the 
declaration 
gives  the  re- 
quisite in- 
rormation. 


Doe  d.  Tattersall  r.  Rob. 

vrOLLASTON  applied  for  leave  to  sign  judgment 
against  the  casual  ejector.  The  peculiarity  in  the  case  was, 
that  the  copy  of  the  declaration  served,  was  entided  '*  In 
the"  omitting  the  words  *'  Queen's  Bench  f  but  die  notice 
at  the  foot  of  the  declaration,  was  ''to  appear  in  next 
Trinity  Term,  in  her  Majesty's  Court  of  Queen's  Bench.* 
This,  it  was  submitted,  sufficientiy  informed  the  tenant  when 
and  where  he  was  to  appear. 


Coleridge,  J. — ^I  think  that  is  sufficient,  you  may  take  a 
rule. 

Rule  granted. 
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Tatlob  v.  Bu8h  and  White. 
IS  ALL  moved  for  a  distringas,  to  compel  an  appearance  The  Court  will 

'~  not  gnmt  ft 

bj  the  defendant  White.     The  first  call  was  made  at  the  distnofas  to 
defendant's  place  of  business,  when  the   deponent  saw  a  ^^Sanc^tS" 
cleit,  who  said  his  master  was  on  the  Continent ;  and  that  »«^<»  of  th« 

sommoiis 

he  did  not  know  when  he  would  return ;  but  that  he  could  having  been 

transact  any  business  for  his  master.     He  refosed,  however,  defendant's 

to  pay  the  biU  for  which  the  action  was  brought    Two  ^"^^JX 

other  calls  were  made,  when  the  same  answer  was  ffiven  "t^t^^  *^**  ^^ 

/•!•/•  master  was 

by  the  same  person.     A  copy  of  the  writ  of  summons  was  abroad,  and  it 
left,  on  the  third  occasion,  with  the  clerk.     Ball  contended  ^],en  he  would 
that  this  service,  under  the  circumstances,  on  the  general  ^<i™- 
agent  of  the  defendant,  was  sufficient     He  cited  Moon  v. 
Thynne  (a),  where  a  distringas  was  granted  against  a  de- 
fendant, though  he  had  not  been  served  with  a  writ,  it 
q>pearing  that  he  had  gone  abroad  to  avoid  his  creditors, 
and  had  left  servants  at  his  house  in  town.     In  Orindiey  v. 
Thorn  (6),  the  Court  allowed  a  writ  of  distringas  to  compel 
an  appearance  to  be  issued  against  a  defendant,  although  his 
residence  could  not  be  discovered,  the  usual  service  of  the 
writ  of  summons,  by  calls  and  appointments,  having  been 
efiected  at  his  two  last  knovm  places  of  abode,  and  on  an 
agent  for  the  receipt  of  his  rents,  who  stated  himself  to  be 
in  communication  with  his  principal 

CoLEBiDOE,  J. — I  do  not  think  that  an  agent,  such  as  is 
here  described,  is  a  sufficient  agent  to  receive  process,  and 
there  is  nothing  to  shew  that  the  defendant  has  gone 
abroad  to  avoid  this  action.  It  is  quite  clear,  that  it 
appears  the  defendant  is  abroad,  and  not  for  the  purpose 
of  avoiding  his  creditors.  Then  it  is  said,  that  the  de- 
fendant has  an  agent,  and,  therefore,  that  is  to  be  considered 
as  if  he  was  not  abroad.     If  it  could  be  shewn  that  this 

(c)  Ante,  vol.  3,  p.  153.  (J>)  Ante,  vol.  5,  p.  544. 


614 


CA8B8  ON   POINTS  OF   PRACTICE,  Q.  B. 


1840. 


person  was  an  agent,  for  the  purpose  of  appearing  to  prooeas, 

that  might  be  a  good  argument ;  but  there  is  nothing  to 

shew  that  here.     The   party  in  the  present  case,  is  the 

derk  to  a  merchant,  and  not  an  agent  fcur  the  purpose  of 

conducting  or  defending  suits.     If  that  argument  could 

avail,  any  country  gentleman,  who  left  a  steward  for  the 

management  of  his  property,  when  he  went  abroad,  mi^t 

have  an  appearance  entered  against  him,  to  process  served 

on  his  steward.     That  could  not  be  so,  and,  therefore,  I 

cannot  grant  this  rule. 

Rule  refused. 


Under  ipecial 
drcamstanoes, 
the  Court  will 
allow  an  arti- 
cled clerk  to 
be  examined 
before  the  ex- 
piratioQ  of  his 
five  gears' 
aervioe. 


£x  parte  Fulcher. 

J?  I/TT  applied  on  the  first  day  of  the  Term,  for  leave 
that  the  applicant,  who  was  an  articled  derk,  might  be  ex- 
amined in  the  present  Term,  in  order  that  he  might  be 
admitted  on  the  first  day  of  Michaelmas  Term.  He  had 
been  regularly  articled,  but  in  consequence  of  the  death  of 
the  person  to  whom  he  was  so  articled,  and  the  difficulty  ci 
finding  another  person  to  whom  he  could  be  assigned,  he 
would  not  have  actually  performed  five  years'  service  until 
after  the  expiration  of  Trinity  Term,  althouglh  five  years 
had  elapsed  since  the  execution  of  the  articles.  Notices 
had  been  given  in  the  regular  manner,  of  his  intention  to 
apply  to  be  admitted  either  in  Trinity  or  MichaelmaR 
Terms.  He  had  applied  to  the  examiners  to  examine  him, 
but  they  had  declined  to  do  so  without  the  authority  of 
the  Court  Unless  this  young  gentleman  was  examined, 
so  that  he  might  be  admitted  on  the  first  day  of  Michaelmas 
Term,  he  would  lose  the  benefit  of  a  veiy  valuable  pait- 
nership,  for  which  he  was  now  in  negodation.  It  was  not 
proposed  that  his  certificate  should  be  given  out  until  the 
whole  of  the  five  year's  service  was  completed. 
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Coleridge,  J. — I  do  not  wish  that,  granting  applications        1840. 
of  this  sort,  should  be  considered  allowable  as  a  matter  of      ex  parte 
course,  but  under  the  particular  circumstances  of  the  case,      Fulchkr. 
and  as  it  appears  that  material  injury  will  be  done  to  the 
applicant,  unless  he  is  permitted  to  be  examined  in  the 
present  Term,  he  may  go  before  the  examiners.     I  should 
not,  however,  like  this  particular  case  to  be  considered  as 
furnishing  anything  like  a  general  rule.     My  permission 
only  proceeds  on  the  peculiar  circumstances  of  the  party 
applying. 

Application  granted  (a). 

(a)  See  Ew  parte  Bartlett,  ante,  the  part  of  the  applicant,  for  re- 

vol.  7»  p.  699^  where  a  similar  quiring  his  examination  to  take 

application  was  refused,  but  no  place  before  the  expiration  of  the 

special  reason  was  assigned  on  five  years. 


Alcock  v.  Whatmore. 

JBLnOWLES  moved  to  dischaige  the  defendant  out  of  OnanupUca- 

custody,  in  this  case,  pursuant  to  the  48  Geo.  3,  c  123,  he  chme  a'de. 

havinir  remained  in  execution  twelve  successive  calendar  fendant  out  of 

D  ^  custody,  under 

months,  for  a  debt  not  exceeding  20Z.    All  the  documents  the  48  Geo.  3, 

were  regular,  but  there  was  no  affidavit  of  verification  to  defendant  is  in 

the  copy  of  causes  certified  by  the  clerk  of  the  papens,  who  *J®  J^U^i,°^ 

was  the  deputy  of  the  Marshal     The  prisoner  was  confined  the  Court  will 

^  *    T»        t        .  take  judicial 

in  the  Queens  Bench  prison.  notice  of  the 

handwritin|  of 
the  clerk  of 

CoLEBiDOE,  J. — Such  an  affidavit  is  not  necessary  where  ^®  papers,  to 

the  prisoner  is  in  the  custody  of  the  Marshal  of  this  Court  causes. 
Judicial  notice  is  taken  of  the  signature  of  the  Marshal  and 

his  deputy. 

Rule  granted  (a). 

(a)  See  Short  v.  WUUams,  ante,  vol.  4,  p.  367 ;  Fogarty  v.  Smith, 
ibid.  598,  and  note. 
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The  Queen  r.  The  Justices  of  Cheshire. 
Where  a  conrt   ^Q  WNSHEND  shewed  cause  acainst  a  rule   nisi,  ob- 

of  quarter  ses-        ,  ^       .       . 

noD9  refuses  to  tained  by  Cottingham,  for  issuing  a  mandamus  to  the 
agaiMtM*^  justices  of  Cheshire,  commanding  them  to  enter  con- 
movL^on  th  tinuances  and  hear  an  appeal  against  an  order  for  the  re- 
ground  that  .moval  of  a  pauper.  It  appeared,  by  the  affidavits,  that 
parish  has  not  notice  of  appeal  was  signed  by  one  overseer,  and  began, 
se^^ci^e'  "  ^^>  ^^^  undersigned  churchwardens  and  overseer."  The 
one  of  them       statement  of  the  erounds  of   appeal  was    signed  by  one 

claims  an  ex-  *^^  .  .  ro  ^ 

emption  from  overseer,  who  described  himself  in  that  character.  At  the 
office,  but  sessions,  it  was  contended,  on  behalf  of  the  appellants,  that 
onption'has  ^*  ^^  sufficient,  but  the  Court  held  that  the  appointment 
f***^1^'  ^^  ^^^  overseer  was  bad,  and  consequently  no  overseers 
Court  will  being  legally  appointed,  the  statement  of  the  grounds  of 
sesswnsto^eap  appeal  was  insufficient.  \_Cohridgey  3. — According  to  that 
the  appeal.        view,  this  township  can  have  no  appeal  at  all].     After  that 

decision  of  the  Court  of  quarter  sessions,  it  was  shewn 
by  a  witness,  that  two  were  appointed,  but  one  had  not 
acted,  as  he  claimed  to  be  exempted  from  serving  the 
office,  he  being  registrar  of  births,  deaths,  and  marriages,  pur- 
suant to  6  &  7  Wm.  4,  c  86.  The  Court  of  quarter  sessions 
still  was  of  opinion  that  the  appointment  of  the  overseer  was 
bad.  Having  exercised  their  judgment  upon  the  facts  of  the 
case,  and  determined  that  the  notice  and  grounds  of  appeal 
were  insufficient,  Townshend  contended,  that  it  was  not  com- 
petent for  this  Court  to  interfere  with  their  decision.  If  this 
Court  interfered  in  such  a  case  it  would,  in  &ct,  become  a 
Court  of  Error  to  all  the  Courts  of  quarter  sessions  in  the 
country.  That  the  Court  ought  not  to  act  in  the  manner 
proposed,  by  granting  this  mandamus,  the  case  of  Regina  v. 
The  Justices  of  Ch^9hire{a)y  was  an  authority.  The  marginal 
note  of  that  case  was,  "  On  an  appeal  against  an  order  of  re- 
moval to  the  parish  or  township  of  C.  The  respondents  took 

(a)  1  P.  &  D.  88. 
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an  objection  to  the  notice  of  the  grounds  of  appeal,  which 
the  Court  held  was  valid ;  but  on  looking  at  the  order  of 
removal,  one  of  the  justices  stated  that  C.  was  wrongly 
described,  as  there  was  no  township  of  C.  mftini-Aining  its 
own  poor,  but  that  C.  was  divided  into  three  townships, 
eadi  maintaining  its  own  poor  separately ;  the  sessions  held 
thereupon,  that  the  order  was  a  nullity,  although  the  re- 
spondents contended  that  the  sessions  had  no  jurisdiction, 
and  that  the  original  order  should  be  confirmed :  Held,  that 
although  the  sessions  had  decided  the  notice  of  appeal  to 
be  bad,  their  jurisdiction  was  not  at  an  end,  and  that  their 
order  being  good  upon  the  &ce  of  it,  could  not  be  quashed 
on  certiorari."  That  case  shewed  that  where  the  sessions 
had  decided  upon  a  question  of  &ct  within  their  jurisdiction, 
this  Court  would  not  interfere  with  its  decision. 


1840. 


The  Qu£SN 

0. 

Justices  of 
Ghebhibb. 


Cottingham,  contra,  was  stopped  by  the  Court 


CoLE3UDGE,  J. — ^This  rule  must  be  made  absolute.  I 
quite  agree  that  this  is  not  to  be  a  Coiut  of  Error  from  the 
Court  of  quarter  sessions ;  but  I  am  not  infiinging  that  rule 
by  my  decision  in  this  case.  The  distinction  between  this 
case  and  that  of  iZ^*^.  v.  The  Justices  of  Cheshire^  is,  that  the 
decision  there  was  on  the  principal  matter  in  debate.  In 
this  case  the  Court  of  quarter  sessions  has  refused  to  hear 
an  appeal  on  a  preliminary  point  Where  that  has  been 
done  this  Court  may  interfere.  The  next  point  is,  whether 
I  am  to  take  the  evidence  subsequently  given  ?  I  think 
that  I  must  For  the  Court,  by  allowing  the  witness  to 
be  examined,  I  must  consider,  took  the  evidence  into 
account  in  the  decision  it  pronounced.  The  case  is  this ; 
there  was  an  appointment  of  two  overseers  by  the  justices 
in  petty  sessions;  and,  prima  facie,  therefore,  the  over- 
seers were  a  well  constituted  body.  It  is  said  that  one  of 
the  overseers  has  claimed  an  exemption,  that  renders  his 
appointment  a  nullity.  Now  I  cannot  say  that  that  is 
the  case,  and  I  am  glad  that  I  am  not  able  to  do  so.     The 
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magistrates  in  petty  sessions  made  aa  order  appointing 
these  persons  as  overseers.  One  of  them  has  an  appoint- 
ment which  it  is  said  exempts  him  from  performing  the  duties 
of  this  office.  If  there  is  any  such  exemption  the  party 
should  have  gone  to  the  proper  tribunal  and  made  his 
iq>peal  against  the  appointment  He  has  not  done  so,  and, 
therefore,  he  was  a  good  overseer.  The  present  rule  must, 
therefore,  be  made  absolute. 

Rule  absolute. 


Apoor  rate 
was  publisbed 
on  tne  14th  of 
October,  and 
the  next  ses- 
rionstookplace 
on  the  23rd. 
Nothing  was 
done  at  those 
sessions  by  the 
appellant,  but 
at  the  January 
sessions,  an 
appeal  was  en- 
tered and  res- 
pited.    Notice 
of  appeal  was 
men  for  the 
following 
Easter  sessions, 
when  the  jus- 
tices refused  to 
hear  the  ap- 
peal.   The 
Court  made  a 
rule  absolute 
for  a  manda- 
mus to  compel 
them  to  hear 
it. 


The  Queen  v.  The  Justices  of  Suffolk.  . 

JBlOGS  ANDRE  TVS  and  Gordon  shewed  cause  against  a 
rule  nisi,  obtained  by  KeUy^  for  issuing  a  mandamus  to  the 
justices  of  the  county  of  Suffolk,  commanding  them  to  enter 
continuances  and  hear  an  appeal  against  a  poor  rate.     It  ap- 
peared, from  the  affidavits,  that  on  the  13th  of  October,- 1838, 
the  poor  rate  was  allowed  for  the  parish  of  Edwardston. 
On  the  14th  it  was  published.  On  the  23rd  the  sessions  were 
held  at  Bury,  in  that  part  of  the  county  in  which  the  parish 
in  question  was  situated.     By  the  practice  of  the  sessions 
eight  clear  days'  notice  of  appeal  was  necessary,  but  nothing 
whatever  was  done  by  the  appellants  at  the  October  sessions. 
At  the  following  January  sessions,  an  appeal  was  merely 
entered  and  respited,  no  notice  having  been  given.     On  the 
6th  of  April  notice  of  appeal  was  served  to  try  the  appeal 
at  the  sessions  on  the  16  th  of  April.    At  tiiat  sessions  it 
was  objected,  on  the  part  of  the  respondents,  that  the  i^peal 
was  out  of  time.     The  Court  thotight  the  objection  valid, 
and  refijsed  to  hear  tiie  appeal     Under  these   circum- 
stances the  present  rule  was  obtained.     It  was  an  appeal 
under  the  17  Geo.  2,  c.  38,  s.  4.     That  statute  required 
tiie  party  considering  himself  aj^eved,  ^*  to  appeal  to  the 
next  general  or  quarter  sessions  of  the  peace."    The  ex- 
pression **  next"  sessions  meant  the  next  practicable  sessions ; 
that  must  mean  in  the  present  case  the  January  sessionsL 
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It  had  been  held  in  ^  v.  The  JtuHces  of  Hereforthire  (a), 
ILy.  The  Justices  of  the  West  Riding  of  Yorkshire  (b), 
that  where  there  was  not  time  to  give  notice  of  appeal 
immediately  after  a  rate  was  made^  it  was  necessary  to  enter 
and  respte  it  until  the  next  sessions.  Those  decisions^ 
however,  had  been  overruled.  IL  v.  Justices  of  Kent  (c), 
R.  V.  The  Justices  of  Devon  (d),  R.  r.  The  Justices  of 
Southampton  {e).  It  must,  tiieiefore,  be  admitted  to  be  un- 
necessaiy  to  do  anything  at  tiie  October  sessions.  It  was, 
however,  necessary  to  go  to  the  January  sessions,  and  there 
try  the  appeal  No  case  could  be  cited  where  two  sessions 
had  been  allowed  to  pass  over  without  giving  notice  of 
appeal  and  trying.  The  case  of  jR.  v.  Thackweli  (/),  would 
perhaps,  be  cited  on  the  other  side,  to  shew  that  two  sessions 
might  be  allowed  to  pass  without  appealing.  That  case, 
however,  was  distinguishable  from  the  present,  because  that 
was  an  appeal  against  oveiseers'  accounts,  which  had  been 
deUvered  on  the  very  day  of  the  sessions ;  and  it  could  not 
be  held  that  tiiere  was  any  grievance  to  appeal  against, 
until  the  parties  affected  by  the  accounts  had  knowledge  of 
their  contents.  The  first  sessions,  therefore,  in  that  case  was 
not  to  be  reckoned  at  all.  A  similar  remark  might  be  made 
with  respect  to  Reg,  v.  Watts  (^r),  where  it  was  held  that 
the  next  quarter  sessions  for  appealing  against  an  overseer's 
accounts,  are  the  sessions  after  the  accounts  have  been  pub- 
lished, and  depo»^ted  with  the  parish  officers  for  public 
inspection.  Therefore,  when  the  accounts  of  mn  overseer 
were  examined  and  allowed  at  vestry  on  April  2nd,  and  by 
two  justices  on  April  3rd,  but  not  delivered  by  the  overseer 
to  his  successors  until  May  8th ;  it  was  held  tixat  the  next 
sessions  after  May  8th  were  the  proper  sessions  to  appeal 
to.  Great  inconvenience  would  arise  if  such  a  long  delay 
as  that  contended  for  on  the  other  side  was  permitted. 


1840. 
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Justices  of 
Suffolk. 


(a)  3  T.  R.  604. 

(&)  4  M.  &  S.  327. 
(c)8B.&C.639;3Man.&Ry.l5. 
((Q  Ibid.  640. 


(fi)  6  M.  &  S.  394. 
(/)  4  B.  &  C.  62 ;  6  Dowl.  & 
Ry.  61. 
{g)  2  Nev.  &  P.  367. 


620 


1840. 


The  Qu£BN 

o. 
Justicefl  of 

SOFFOLK. 


CABSS  ON  POINTS  OP  PRACTICE,  Q.  B. 

Here,  the  rate  had  been  made  in  the  month  of  October, 
and  no  notice  whatever  was  given  to  the  parish  officers  that 
any  objection  was  to  be  made  to  it,  until  the  6th  April  in 
the  following  year,  another  rate  having  in  the  meantime 
been  made.  Under  these  circumstances,  it  was  submitted, 
that  the  present  rule  ought  to  be  dischaiged. 

Ketty  in  support  of  the  rule,  contended,  that  the  cases 
cited  on  the  other  side  clearly  shewed  that  the  first  sessioDS 
might  be  altogether  left  out  of  the  calculation.  The  ap- 
pellant was  there  only  bound  to  move  to  enter  and  req>ite 
his  appeal  at  the  following  January  sessions.  It  was  then 
for  the  justices  to  determine  whether  they  would  adjourn  die 
appeal  at  those  sessions.  The  construction  put  by  Rex  ▼.  The 
Justices  ofBucks(a),  on  the  17  Gea  2,  a  38,  s.  4,  cleariy 
shewed  that  the  sessions  were  bound  to  adjourn  the  appeal 
That  sessions  having  adjourned,  pursuant  to  the  necessity 
imposed  upon  it  by  the  act  of  Parliament,  the  next  sessions 
were  bound  to  hear  the  appeal.  There  were  a  variety  of  other 
cases  to  the  same  efiect  as  Rex  v.  The  Justices  of  Buds. 
The  present  rule  ought,  consequently,  to  be  made  absolute. 

Williams,  J. — The  case  of  Rex  v.  Watts  turns  chiefly 
on  the  question  as  to  what  was  the  date  of  a  particular 
transaction  from  which  the  time  for  appealing  is  to  be 
reckoned?  In  this  case  there  is  no  difficulty  of  the  sort 
It  is  conceded,  that  there  was  not  time  to  give  notice  of 
appeal  for  the  October  sessions ;  and  I  quite  accede  to  the 
opinion  of  Lord  Tenterden,  in  the  cases  of  Rex  «•  The 
Justices  of  Kentf  and  Rex  v.  The  Justices  of  Devant  that 
in  such  a  case,  entering  and  respiting  the  appeal  is  a  mere 
idle  act  which  causes  expense  to  no  purpose.  The  next 
sessions  has  always  been  considered  the  next  *practicable 
sessions.  I  allow  that  in  the  case  of  Rex  v.  The  Justices  of 
the  West  Riding  of  Yorkshire,  that  Mr.  Justice  Le  Blanc, 


(a)  3  East,  342. 
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whose  name  alone  appears  in  the  report,  and  in  which  the 
beta  do  not  appear  very  distinctly,  that  learned  judge  speaks 
in  his  judgment  of  a  parish  not  being  entided  to  pass  over 
the  fiiBt  sessions.     Now  I  do  not  entirely  understand  that 
expression.    If  there  was  time  to  give  notice  of  appeal,  a 
part^  could  not  pass  over  the  first  sessions ;  but  if  there  was 
not  time,  then,   according   to  the  cases  of  Hex  v.  The 
Jueticet  o/Kentf  and  Mex  v.  The  Justices  o/Devon^  the  parish 
might  pass  over  it.     Therefore,  with  all  respect  for  the 
learned  judge,  if  the  report  is  correct,  I  must  say,  that  I  do 
not  understand  his  remarks.     Next  comes  the  case  of  Rex 
V.  I%e  Justices  of  Bucks.     There,  I  remember  Mr.  Justice 
Lawrence  said  with  some  warmth,  '^  The  act  goes  on  ex- 
pressly to  direct  that  if  it  shall  appear  to  the  justices  that 
reasonable  notice  was  not  given,  then  they  «^// adjourn  the 
appeal  to  the  next  quarter  sessions."    I  agree  with  Lord 
JSUenboraugh  in  the  opinion  which  he  expressed  in  another 
case,  that  that  was  a  well  considered  judgment    If  that 
ia  so,  then  comes  this  &ct,  that  at  the  first  practicable 
sessions  no  notice  of  appeal  was  given  for  that  sessions.     It 
was  then  entered  and  adjourned,  which  was  according  to 
-die  provisions  of  the  statute.    It  was  then  a  question  for 
the  consideration  of  the  Court  of  quarter  sessions,  whether 
they  would  adjourn  it     But  it  is  very  questionable  if  a 
subsequent  sessions  had  any  right  to  do  more  than  to  see 
whether  there  had  been  proper  notice  given  for  that  session. 
That  was  not  the  course  adopted  in  this  case,  but  the  sub- 
sequent sessions  have  determined  that  they  would  not  hear 
the  case  at  all,  because  their  predecessors  at  the  former 
sessions  have  been  mistaken  in   the  course  they  adopted. 
But,  however,  I  feel  myself  overpowered  with  the  opinions 
of  Mr.  Justice  Lawrence  and  Lord  Ellenborough.     The 
first  practiiSable  sessions  was  the  January  sessions,  and  an 
adjournment  then  was  imperative  under  the  statute.     If 
any  inconvenience  results  fix>m  these  decisions,  I  cannot 
avoid  it      The  present  rule,   must,   therefore,  be  made 
absolute. 

Rule  absolute. 
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Jackson  v.  Robinson. 

Where  a  pUan-  '^*  ^«  RICHARDS  shewed  cause  against  a  rule  obtained 
*\eao?8et-^*  by  /.  Bayky,  to  set  aside  the  verdict  found  in  &vour  of  the 
•'that  he  was  defendant  in  this  case,  and  for  a  new  trial,  on  the  ground 
debted  to  the  of  misdirection  on  the  part  of  the  under-sheriff  who  tried 
muner  uiT  ^®  ^^^^^*  ^^  ^^  ^^  action  of  debt  for  goods  sold  and  de- 
b'2!rtrt^iibJrt  ^^®^^  '^^  defendant  pleaded  a  set-off.  The  plaintiff 
to  give  evi-  repUed,  **  that  he  was  not  nor  is  indebted  to  the  defendant 
ment,  in  answer  ui  manner  and  form,  &&"  The  defendant  proved  his  claim 
wp^^Ui^  ^  support  of  the  set-off.  The  plaintiff  then  proposed  to 
«et>off.  disprove  it,  by  shewing  payment,  although  payment  had  not 

been  replied.  The  sheriff  thought  that  payment  could  be 
proved  in  reply,  as  it  had  not  been  pleaded,  and  accordingly  a 
verdict  was  found  for  the  plaintiff.  The  question  was,  whether 
that  amounted  to  a  misdirection  ?  The  case  which  was  cited 
in  support  of  the  rule,  was  that  of  Broum  v.  Daubeny  (a). 
The  marginal  note  of  that  case,  was,  "  If  the  plaintiff  replies 
nunquam  indebitatus  to  a  plea  of  setp-off,  and  the  defendant 
proves  his  plea,  the  plaintiff  will  not  be  at  liberty,  under 
his  replication,  to  show  that  the  sum  proved,  or  even  any 
part  has  been  paid.**  That  case,  however,  was  distinguish- 
able fix>m  the  present,  because  the  mere  issue  raised  by  the 
plaintiff  in  that  case,  was,  ^^  never  indebted,"  whereas  here  it 
was,  **  that  he  was  not  nor  is  indebted."  The  latter  must 
be  considered  a  much  wider  issue  than  the  one  raised  in  the 
case  of  Broum  v.  Daubney.  The  under-sheriff  was,  there- 
fore, right  m  admitting  the  evidence. 

/.  Bay  ley  9  contra,  was  stopped  by  the  Court 

CoLBRiDGB,  J. — ^The  case  of  Broum  v.  Daubeny  seems 
to  be  an  authority  against  Mr.  Richards.  The  present  rule 
must,  therefore,  be  made  absolute. 

Rule  absolute. 

(a)  Ante,  vol.  4,  p.  585. 
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M^UDLOWy  Seijt,  shewed  cause  against  a  role  nisi.  In  order  to 
obtained  by  ErUy  for  a  mandamus,  to  be  directed  to  the  q^^j^  ^  igg^^ 
WiUt  and  Berks  Canal  Company y  commandmg  them  to  *^^^.**^ 
issue  their  warrant  to  the  sherifF,  pursuant  to  6  Geo.  4,  pany,  to  make 
the  act  constituting  the  Company,  in  order  to  assess  com-  to  a  claimant, 
pensation  to  a  person  named  Vines,  for  an  alleged  injury  ^^^^J!^ 
done  to  his  mill  by  the  works  of  the  company.     It  appeared,  **>«  company, 

,  IT      .^         ^      A  I.  mostbeshewn; 

by  the  affidavits,  that  Mr.  Vines  was  the  proprietor  of  the  mere  delay  in 
mill  in  question.  The  first  application  he  made  to  the  JbeckmiT 
company  for  compensation  was  on  the  29th  of  November.  "^  sufficient. 
The  applicant  was  then  informed  that  there  would  be  a 
meeting  of  the  committee  of  management  on  the  26th  of 
December,  but  that  that  would  be  a  matter  of  form,  as  no 
member  of  the  committee  would  attend  on  that  day.  He 
was  also  informed,  that  there  would  be  another  meeting  of 
the  committee  in  the  month  of  March,  and  then  his  applica- 
tion would  be  submitted  to  them.  Instead  of  waiting  for 
the  meeting  in  the  month  of  March,  he  applied,  on  the 
23rd  of  January,  for  the  present  rule.  Under  these  circum- 
stances it  was  submitted,  that  there  was  no  sufficient  refusal 
on  the  part  of  the  company  to  make  the  compensation 
required,  so  as  to  authorise  the  compulsory  process  of  a 
mandamus  required  by  the  present  rule.  There  was  a 
power  under  the  act  of  Parliament  to  call  a  special  meeting 
of  the  committee  of  management,  before  which  Mr.  Vines' 
daims  might  have  been  brought  It  did  not  appear,  how- 
ever, that  any  application  had  been  made  that  such  a  special 
meeting  should  be  called.  The  applicant,  therefore,  in  no 
way  had  placed  himself  in  a  situation  to  call  upon  the  Court 
to  grant  the  extraordinary  remedy  of  mandamus. 

Erie  and  Carrington,  in  support  of  the  rule,  contended, 
that  it  was  incumbent  on  the  company  to  shew  that  they 
were  willing  to  make  compensation  to  the  claimant,  as  they 
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were  bound  pursuant  to  their  act  of  Parliament.  If  the 
committee  had  really  been  in  earnest  with  respect  to  com- 
pensating Mr.  Vines,  they  might  have  called  a  special 
meeting  for  considering  his  claim.  But  their  subsequent 
conduct  shewed  a  clear  disinclination  to  do  what  they  were 
required  in  Mr.  Vines'  case.  A  meeting  took  place  in 
December,  and  another  in  March,  but  no  single  step  was 
taken  at  either  of  those  meetings  towards  satisfying  the 
claim.  Had  the  company  really  intended  to  act  fidriy 
towards  Mr.  Vines,  they  would,  at  the  latter  meeting,  have 
done  something  with  respect  to  his  claim,  as  they  were  well 
aware  that  his  claim  had  been  made.  No  reason  could 
exist  for  not  issuing  the  warrant,  because  the  company  was 
perfectly  protected  with  respect  to  costs  by  the  bond  whidi 
must  be  given  to  the  company  by  Mr.  Vines  on  such  an 
occasion.  Although  no  formal  refusal  had  been  given  by 
the  company  to  issue  their  warrant,  the  Acts  disclosed 
amounted  to  a  substantial  refusaL 


CoLERiDQE,  J. — I  am  sorry  to  be  obliged  to  dispose  of 
the  rule  on  this  preliminaiy  objection.  In  the  case  oi  Rex 
V.  The  Brecknock  and  Abergavenny  Canal  Company  (a). 
Lord  Denman  lays  down  correctly  the  rule  as  to  the  cir- 
cumstances under  which  writs  of  mandamus  should  be 
granted.  His  lordship  there  says,  *^  we  cannot  grant  a 
mandamus  unless  there  has  been  a  direct  refusal,  and  here, 
I  think,  there  has  not.  It  is  not,  indeed,  necessary  that  the 
word  ^  refiise,'  or  any  equivalent  to  it,  should  be  used; 
but  there  should  be  enough  to  show  that  the  par^  with- 
holds compliance,  and  distinctly  determines  not  to  do  what 
is  required."  That  is  the  true  principle  on  which  this  case 
must  depend.  The  question  is,  whether,  on  the  23rd  of 
January,  when  this  rule  was  moved  for,  I  can  perceive  in 
the  conduct  of  the  company,  or  the  circumstances  which 
transpired,  what  amounts  to  a  clear  intention  on  their  part 


(a)  3  Ad.  &  El.  222  ;  4  Nev.  &  Man.  871. 
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not  to  do  the  act  which  they  are  required.  I  think  it  must 
be  taken  as  clear,  in  this  case,  that  this  committee  meets 
quarterly;  one  meeting  being  held  in  the  month  of  De- 
cember, and  another  in  the  month  of  March.  An  application 
was  made  to  the  company  for  compensation  on  the  29th  of 
November,  and  a  communication  was  made  to  the  applicant 
that  the  next  quarterly  meeting  would  be  on  the  26th  of 
December ;  but  that  it  was  probable  that  no  one  would  attend. 
The  candid  meaning  of  this  was,  that  as  the  day  mentioned 
was  the  day  after  Christmas  Day,  it  was  probable  no  one 
would  attend.  It  was  also  stated,  that  the  next  effective 
meeting  would  be  in  the  month  of  March.  If  the  applicant 
meant  to  say  that  this  was  an  evasive  answer,  he  should 
have  insisted  that  a  notice  of  a  special  meeting  should  \>e 
given  for  the  purpose  of  considering  the  claim.  Then,  if 
the  clerk  had  said  anything  which  shewed  that  the  company 
intended  to  &I1  back  on  the  usual  quarterly  meeting,  and 
not  to  summon  a  special  meeting,  that  might  have  been  a 
reason  for  forming  a  different  view  of  the  case.  But  that 
is  not  so.  I  cannot  see  any  thing  like  an  intention  to  do 
They  do  not  refuse,  in  terms,  to  issue  their  warrant  to 


so. 


the  sheriff,  and  their  conduct  does  not  shew  an  intention 
so  to  do.  So  much  as  to  the  conduct  of  the  company  at  the 
time  of  applying  for  the  rule.  It  is  said,  that  the  subsequent 
conduct  of  the  company  shews,  that  there  was  no  real  in- 
tention on  their  part  to  make  compensation  to  the  claimant, 
as  they  were  bound ;  for  it  is  remarked,  that  they  have 
done  nothing  with  respect  to  the  claim,  at  the  meeting 
which  took  place  in  the  month  of  March.  It  is  said,  that 
because  the  company  did  nothing  since,  it  is,  therefore, 
clear  they  intended  to  do  nothing  before.  That  is,  however, 
not  a  £ur  construction  on  the  course  which  the  company 
pursued.  Hyou  take  a  hostile  proceeding  it  is  natural  that 
you  should  alter  the  disposition  of  the  parties.  If  they  find 
that  you  are  determined  to  bring  them  into  the  Court  of 
Queen's  Bench,  and  to  throw  away  the  scabbard  in  making 


V. 

The  Wilts 
and  Berks 
Canal  Co. 


VOL.  VUL 


8  8 
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1810.  this  appKcation,  the  company  may  naturally  say  that  they 

Rbgina  ^^^  await  the  event  of  the  appIicatioiL     The  rule  must, 

^    ;-  therefore,  be  dischanied,  but  without  costs. 

The  Wilts  ^ 

and  Berks 

Canal  Co.  -d   i  j«    _i 

Rule  accordingly. 


Pease  t?.  Wells. 

The  mere  fact  I^IR  F.  POLLOCK  and  Martin  shewed  cause  against  a 

tttorney  men.  rulc  nid,  obtained  by  R.  Hildyard,  requiring  the  plaintiff 

n^e  of  an-  ^^  shew  cause,  why  the  cognovit  given  in  this  case,  and  sU 

to^fh  *dT"7  proceedings  thereon,  should  not  be  set  aside,  on  the  ground 

ant,  is  no  that  the  attorney  attending  on  behalf  of  the  defendant  at 

jection  to  a  the  preparation  of  that  instrument,  was  not  duly  nominated 

unlerThe  1  &  ^^^  appointed  pursuant  to  the  provisions  of  1  &  2  Vict 

2  Victc.  110,  c.  110,  s.  9.     The  affidavits  on  the  part  of  the  defendant 

8.9.  if  the  de-  *^ 

fendant  freely    wcre  completely  answered  by  those  on  the  part  of  the 
'fhe  fan  of    P^i^tiff.     It  appeared,  from  the  latter,  that  the  defendant 

plyin^"f?r  Uie  ^^  ^™®  ^^  ^^  ^®^®  ^^  ^®  plaintiff's  attorney  for  the 

atten&nce  of  purpose  of  executing  the  cognovit     He  was  informed,  that 

on  behalf  of  it  would  be  necessary  for  him  to  have  an  attorney  on  his 

to^itnew  a^**  behalf  present,  in  order  to  render  valid  the  cc^ovit  he  was 

cognovit,  pur-  about  to  executc.     He  stated  that  he  had  no  attorney,  and 

suant  to  I  &  2  .  . 

Vict.  c.  110,  requested  the  plaintiff's  attorney  to  name  one  to  him.  That 
jection  to  ite  gentleman  accordingly  mentioned  Mr.  Moss.  The  defendant 
validity.  requested  that  Mr.  Moss  might  be  sent  for.     He  was  sent 

for,  and  he  came.  Mr.  Moss  then  went  into  a  private 
room,  only  accompanied  by  the  defendant,  and  there  told 
the  latter  what  were  the  requisites  pointed  out  by  the  act  of 
Parliament  He  then  asked  the  defendant  if  he  wished  him 
to  act  as  the  attorney  on  his  behalf  in  witnessing  the  cog* 
novit  The  defendant  said  he  did,  and  accordingly  Mr. 
Moss  explained  the  instrument,  and  witnessed  it  on  his 
behalf.     This  state  of  &cts  clearly  shewed  that  according  to 
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the  eases  which  have  been  decided  on  the  statute,  aifi  well  as        1840. 
on  the  ruleof  Court,  1  Reg.  Gen.  H.  T.,  2  Wm.  4,  s.  72 (a),  the     ^""^^^[^ 
cc^ovit  was  perfectly  valid.  Fisher  v.  Nicholas  (6),  Bligh  »• 

and  Others^  Executors  v.  Brewer  (c),  Oliver  v.  Wood/ruffe  (d), 
Haigh  v.  i^rof^  an<2  Others  {e),  Taylor  v.  Nicholl  (/). 

Hildyardy  in  support  of  the  rule,  contended,  that  the 
language  of  the  statute  clearly  shewed  that  the  greatest 
strictness  was  intended  to  be  introduced  into  transactions  of 
this  kind  for  the  protection  of  defendants.  The  provision 
of  sect  lOy  confirmed  this  view,  for  the  language  of  that 
section  was,  '^  that  a  warrant  of  attorney  to  confess  judg- 
ment, or  a  cc^ovit  actionem  not  executed  in  manner  afore^ 
said,  shall  not  be  rendered  vaUd  by  proof  that  the  person 
executing  the  same,  did,  in  fact,  understand  the  nature  and 
effect  thereof  or  was  fully  informed  of  the  same.*^  Th^ 
l^islature,  therefore,  seemed  to  consider  that  a  defendant 
ought  not  even  to  be  allowed  to  waive  the  benefit  of  the 
statute.  That  was  in  conformity  with  the  view  which  the 
Court  took  in  the  case  of  Walker  v.  Gardner  {g)y  which 
was  a  decision  on  the  rule  of  Court,  2  Wm.  4,  the  language 
of  which  was  nearly  the  same  as  that  of  sect  9  of  this  act 
In  the  case  of  Taylor  v.  Nicholl,  cited  pn  the  other  side, 
the  observations  of  Mr.  Baron  Gumey,  were  most  im- 
portant, and  supported  the  view  now  put  forth.  His 
lordship  said,  ^'  The  su^^stion  by  the  plaintiff's  attorney  is  a 
circumstance  which  requires  narrowly  to  be  watched,  but  does 
not  of  itself  imply  fraud.  Such  suggestion  may  come  firom 
the  plaintiff's  attorney,  and  if  it  is  adopted  by  the  defendant^ 
it  amounts  to  an  express  naming  of  an  attorney  by  hikn. 
It  was  sworn,  on  the  part  of  the  defendant,  that  Moss  had 
been  paid  by  the  plaintiff,  and  that  statement  was  not  de^ 

(a)  Ante,  voL  1,  p.  192.  (e)  Ante,  vol.  f,  p.  742; 

lb)  Ante,  vol.  2,  p.  251.  (/)  Ante,  p.  242. 

(c)  Ante,  vol.  3,  p.  266.  (^)  4  B.  &  Ad.  3/1^ 

(d)  Ante,  vol.  7,  p.  166. 
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1840.  nied  by  the  affidavits  in  answer  to  the  rule.    It  was  for  the 

Pease  Court  to  say,  whether,  on  the  facts,  as  proved  by  the  other 

v.  side,  the  intention  of  the  legislature  had  been  adequately 

"'•  fiilfiUed. 

CoLERiDOE,  J. — I  think  this  rule  ought  to  be  discharged, 
I  quite  agree  that  the  construction  of  this  act  ought  to  be 
strict.  It  is  desirable  not,  by  admitting  equivalents,  to  be 
compelled  to  examine  minutely  into  the  circumstances  of 
each  particular  case,  in  order  to  see  that  fraud  has  not  been 
practised  on  the  defendant.  But,  on  the  other  hand,  the 
statute  ought  to  be  so  construed  as  to  prevent  fraud 
being  committed  upon  the  plaintiff  by  the  application  of  it 
I  think  that  the  feir  line  of  construction  is  the  mid-way 
between  these  two  dangers.  The  question  is,  whether  there 
has  been  present  an  attorney  of  one  of  the  superior  Courts, 
expressly  named  by  the  defendant,  and  attending  at  his 
request?  The  attestation  is  correct,  and  the  instrumentisgood 
on  the  face  of  it  No  doubt  there  was  an  attorney  present 
That  is  admitted  on  the  part  of  the  defendant  Then,  as 
to  the  facts  which  took  place  in  addition,  I  must  look  to  the 
facts  sworn  on  the  part  of  the  plaintiff,  and  I  must  assume 
that  the  denial  by  the  plaintiff  of  certain  statements  made  by 
the  defendant  is  true, because  he  who  comes  on  asummaiy  ap- 
plication  must  be  strong  on  the  face  of  the  affidavits,  which  are 
produced  both  for  and  against  him.  Then  comes  the  question, 
whether  Moss  was  expressly  named  by  the  defendant?  And 
that  raises  the  question,  what  the  words  ^*  expressly  named" 
mean?  He  was  not  first  named  by  the  defendant  K  that 
is  necessary,  then  it  is  a  bad  execution.  If  the  act  of 
Parliament  meant  that  that  should  be  the  case,  it  might 
have  said  so.  The  words  of  the  section  are  **  expressly 
named."  Those  words  do  not  seem  to  furnish  a  rewaoa  fiir 
deciding,  that  the  attorney  should  be  first  named  by  the 
defendant  It  is  only  a  circumstance,  that  he  was  named 
by  the  other  side.     The  intention  of  the  act  of  Parliament 
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wad|  that  the  defendant  should  exercise  a  free  and  in-  1840. 
dependent  choice.  There  is  one  case,  Barnes  v.  Pendrey{a\  *""^g^ 
in  which  the  defendant,  being  unacquainted  with  any  at-  ^^ 

tomej,  one  was  sent  for  by  the  plaintifiTs  attorney,  under 
such  circumstances,  as  shewed  that  the  defendant  had  not  an 
opportunity  of  freely  selecting  that  attorney.      There  it 
could  not  be  said  that  the  party  had  exercised  any  dis- 
cretion at  alL     But  what  are  the  &cts  of  the  present  case  ? 
He  is  informed  by  the  plaintiff's  attorney  that  he  ought  to 
have  the  assistance  of  an  attorney  on  his  behalf     The  de- 
fendant states  that  he  knows  no  attorney,  and  requests  that 
one  may  be  recommended  to  him.     The  name  of  Mr.  Moss 
is  mentioned,  and  at  his  request,  that  attcnney  is  sent  for. 
Mr.  Moss  accordingly  comes,  and  then  he  and  the  defendant 
are  lef);  alone.     Mr.  Moss  swears  he  duly  explained  to  the 
defendant  the  provisions  of  the  act  of  Parliament,  which 
imposed  the  necessity  of  hb  having  an  attorney  present ; 
diat  he  asked  if  he  should  act  as  his  attorney,  and  that 
the  defendant  said  **  yes."      That   attorney   gave   every 
possible  explanation  which  the  defendant  could  require,  and 
regularly  witnessed  the  instrument.    If  he  exercised  a  free 
choice  in  selecting  Moss  as  an  attorney,  it  is  enough  if  he 
selects  him  pro  re  nata,  on  the  particular  occasion.    He  need 
not  be  the  attorney  for  him  on  other  occasions.     Here  it  is 
quite  dear  that  he  exercised  a  free  choice  in  appointing  the 
attorney.     There  is  another  circumstance  on  which  I  ought 
to  remark;  it  was  stated,  on  the  part  of  the  defendant, 
that  Moss  was  paid  by  the  plaintiff.     This  is  not  denied  on 
the  part  of  the  plaintiff.    But  suppose  he  had  been  paid 
by   the   plaintiff,  that    is  not  a  circumstance  which  in*' 
validates  this  instrument.     I  cannot  lay  it  down  as  a  riile,  • 
that  if  the  plaintiff  pays  the  attorney  for  his  attendance  on 
behalf  of  the  defendant,  that  that  will  avoid  the  cognovit 
The  plaintiff  may  say  '^  that  it  is  necessary  the  defendant 
should  have  an  attorney  present  for  his  protection,  and  I  will 

(a)  Ante,  vol.  7,  p.  747. 
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pay  for  his  attendance."    That  would  not  avoid  it.     I 
that  alone  ought  not  to  induce  me  to  set  aside  this  cognovit 


Rule  diachaiged. 


i/^ J^  /^^^  ^^T^u^^'  J/^^^^'U^. 


Where  a  wife 
absents  herself 
from  her  hus- 
band, on  ac- 
count of  no 
misconduct  on 
bis  part,  an4 
be  afterwards, 
bv  stratagem, 
ODtains  pos- 
session of  her 
person,  and 
she  declares 
her  intention 
of  leaTlng  him 
again  when- 
ever she  can, 
be  has  a  right 
to  restrain  her 
of  her  liberty, 
until  she  is 
willing  to  re- 
turn to  a  per- 
formance of 
her  conjugal 
^oties. 


In  the  matter  of  Cochrane. 

J[N  this  case,  a  writ  of  habeas  corpus  was  obtained,  at  the 
instance  of  Cecilia  Maria  Cochrane,  directed  to  Alexander 
Cochrane,  her  husband,  commanding  him  to  have  the  body 
of  the  said  Cecilia  Maria  Cochrane,  together  with  the  day 
and  cause  of  her  taking  and  detention,  before  the  Court 
of  Queen's  Bench.  To  this  writ,  the  following  return 
was  made :  '*  In  obedience  to  the  writ  of  habeas  corpus 
hereto  annexed,  granted  by  her  Majesty's  Court  of  Queen's 
Bench,  I,  Alexander  Cochrane,  of  No.  1 1,  Great  Castle  Street, 
Regent  Street,  in  the  county  of  Middlesex,  Esq.,  do  bring 
into  the  said  Court,  Cecilia  Maria  Cochrane,  my  wife,  and 
I  hereby  humbly  certify,  and  return  to  this  Honourable 
Court,  that  before  the  coming  of  the  said  writ  of  habeas 
corpus  my  said  wife  was,  and  she  still  is  in  my  custody,  and 
under  my  care  and  protection,  living  with  me  in  the  same 
rooms  and  apartments  with  myself,  at  No.  1 1,  Great  Castle 
Street,  aforesaid,  occupying  with  me  the  drawing  room 
apartment  there  and  the  adjoining  rooms  on  the  same  floor. 
And  I  do  further  certify  to  this  Honourable  Court,  that 
the  marriage  between  my  said  wife  and  myself  was  with 
the  consent  of  her  mother,  duly  solemnized  in  the  month  of 
October,  1833,  she  then  being  twentynsix  years  of  age,  and 
my  age  then  being  about  thirty-two  years,  that  previously 
to  the  marriage  I  executed  a  settlement  of  the  property  to 
which  she,  my  said  wife,  was  entitled  after  the  decease  of 
her  mother,  and  secured  the  same  for  the  benefit  of  my  said 
wife,  and  the  children  of  the  said  marriage ;  that  we  lived 
together  until  the  month  of  ,  1836  ;  that  we  had 

|wo  children,  one  of  whom  died  about  twelve  months  after 
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its  iHith,  and  the  other;,  a  boy,  is  now  living,  and  is  of  the  1840. 
age  of  four  years  and  a  half;  that  Mrs.  Rose  McDonnell,  the  i^^^^^^^^ 
mother  of  my  said  wife,  resided  vrtth  us  fix)m  the  time  of  Cochranb. 
our  mairiage,  until  the  year  1836 ;  that  in  the  year  1836  in 
consequence  of  the  conduct  of  my  said  wife  and  her  mother, 
I  instituted  proceedings  in  the  Ecclesiastical  Court  against 
my  said  wife  for  the  restitution  of  conjugal  rights,  and  she 
was  duly  served  with  a  citation  from  that  Court,  to  which 
citation  she  did  not  enter  any  appearance,  or  make  any 
defence,  on  the  ground  of  cruelty,  or  otherwise,  which  she 
might  lawfully  have  done,  if  she  or  her  friends  could  have 
substantiated  any  such  charge ;  that  on  the  29th  or  30tb 
day  of  May,  1836,  my  said  wife  left  me,  without  any  just 
cause,  taking  my  in&nt  son  with  her,  without  my  know-* 
ledge  or  consent,  and  without  giving  me  the  slightest 
intimation  of  her  intention  so  to  do ;  that  she  continued 
absent  from  me  without  any  just  or  reasonable  cause  from 
the  29th  or  30th  of  May,  1836,  to  the  21st  day  of  May, 
instant,  and  that  I  had  not  any  knowledge  of  her  resi* 
dence,  nor  what  had  become  of  her  child  during  that 
period,  nor  did  I  receive  any  letter  or  communication 
fiom  my  said  wife  from  Paris,  but  only  two  or  three  letters 
from  her  fit>m  places  beyond  my  reach  during  that  period. 
And  I  certify,  that  she,  my  said  wife,  was  induced,  as  I 
admit,  by  stratagem,  to  come  to  my  lodgings,  in  Castle 
Street,  aforesaid,  on  or  about  the  said  21st  day  of  May, 
instant,  and  I  have  continued  to  Uve  with  her  at  such  lodg- 
ings, occupying  the  same  rooms  with  her  from  that  day  to 
the  present  time,  that  since  her  return  my  said  wife  has 
stated  to  me  that  my  child  is  left  at  Dublin  under  the  care 
of  her  mother,  and  that  during  some  considerable  part  of  the 
tune  she,  my  said  wife,  has  been  absent  from  me,  she,  my 
said  wife,  has  been  residing  at  Paris,  living  with  her  said 
modier  at  a  common  boarding*house  there,  and  been  per- 
mitted by  the  said  mother  to  attend  at  masked  balla  and 
other  places  of  that  description,  in  the  company  of  persons 
unknown  to  me,  her  husband ;  and  frequently  within  tlie 
last  few  days  she  has  declared  to  me,  that  if  she  could  regain 
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1840.  her  liberty  she  would  run  away  from  me,  and  that  I  should 
j^T""^''"'.  never  see  or  hear  of  her  again,  or  words  to  that  eflSect 
CocHBANE.  And  for  these  causes,  and  to  prevent  her  carrying  her  de* 
clared  intention  of  running  away  from  me  into  eflfect, 
whereby  I  may  be  prevented  fix)m  having  access  to  my 
child,  which  the  law  has  placed  under  the  care  of  my  said 
wife,  I  have  refused  to  permit  her,  my  said  wife^  to  leave 
the  rooms  in  which  we  are  now  residing,  as  I  humbly 
submit  to  this  honourable  Court,  I  was  and  am  justified  in 
doing  under  the  painful  circumstances  I  have  been  obliged 
in  my  own  defence  to  state.  And  I  fiurther  certify,  that  my 
said  wife  did  not  appear  to  the  citation  in  the  Ecclesiastical 
Court ;  that  a  significavit  was  awarded,  and  a  writ  de  con- 
tumace  capiendo  issued  thereon,  which  was  duly  filed  in 
this  honourable  Court,  and  she  is  now  liable  to  be  attached 
for  her  contempt  in  not  obeying  the  commands  of  the  said 
Ecclesiastical  Court,  and  returning  to  her  home  and  ren- 
dering to  me  conjugal  rights.  And  I  further  humbly  certify 
to  this  honourable  Court  that  there  has  not  been  at  any 
time  any  deed  or  agreement  of  and  for  a  separation  signed 
or  entered  into  by  or  between  my  said  wife  and  mysel£ 
All  this  I  humbly  certify.  Witness  my  hand,  this  30th 
day  of  May,  in  the  year  of  our  Lord,  1840." 

The  case  was  heard  at  Chambers  before  Coleridge,  J., 
when  Peacock  appeared  on  the  part  of  the  wife,  and  Bali 
on  the  part  of  the  husband.  The  following  cases  were 
cited  Jtex  v.  Lister  (a),  Rex  v.  Doherty  (6),  Gregory  $ 
case  (c),  Rex  v.  Mead{d),  Rexy.  Clarke  (c).  Rex  v.  Middle^ 
ton^f).  After  taking  time  to  consider,  the  following 
judgment  was  deUvered  in  Court  by 

Coleridge,  J. — The  question  raised  in  this  case,  is, 
simply,  whether,  by  the  common  law,  the  husband,  in 
order  to  prevent  his  wife  from  eloping,  has  ari^t  to  confine 


(a)  1  Str.  477.  (rf)  1  Burr.  542. 

{b)  13  East,  171.  (0  1  Burr.  606. 

(c)  4  Burr.  199J  (/)  I  Chit  664. 
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her  in  his  own  dwelling  house,  and  restrain  her  from  her  1840. 
liberty,  for  an  indefinite  time,  using  no  cruelty,  nor  im-  inthematterof 
posing  any  hardship  or  unnecessary  restraint  on  his  part ;  Cochrane. 
and  on  hers,  there  being  no  reason,  fit>m  her  past  conduct, 
to  aj^rehend  that  she  will  av^  herself  of  her  absence 
firom  his  controul,  to  injure  either  his  honour  or  his  pro- 
perty. By  the  return  to  the  writ  of  habeas  corpus,  it  ap- 
peared that  the  parties  lived  together  for  about  three  years, 
immediately  after  their  marriage,  on  terms  of  apparent  af- 
fection^  and  had  two  children ;  that  in  May,  1836,  without 
any  imputation  of  immorality,  coldness,  or  cruelty  on  the  part 
of  Mr.  Cochrane,  Mrs.  Cochrane  withdrew  herself  and 
offipring  from  his  house  and  protection ;  and  has  resided 
away  firom  him,  against  his  will,  for  nearly  four  years, 
during  the  greater  part  of  which  time,  her  place  of  re- 
ffldence,  in  Ireland  or  France,  has  been  unknown  to  him. 
It  further  appears,  that  she  has  been  luduced  to  return  to 
this  country,  and  placed  in  his  power,  by  stratagem  only, 
and  that  she  has  repeatedly  asserted,  (and  she  still  avows 
the  same  intention,)  ^^  that  whenever  she  has  it  in  her  power, 
she  will  again  run  away  firom  him,  and  that  he  shall  never 
see,  or  hear  of,  her  again."  It  is  but  justice  to  add,  on  the 
other  side,  that  Mrs.  Cochrane  left  her  husband  either  with 
her  mother,  a  widow,  who  had  been  living  with  them,  or 
immediately  went  to  her ;  that  she  has  resided  imdcr  her 
rooG  and  that  there  is  nothing  in  the  return  that  justifies 
the  slightest  imputation  on  her  honour.  I  have  not  been 
able  to  meet  with  any  case  exactly  circumstanced  as  this  is. 
There  can  be  no  doubt  of  the  general  dominion  which  the 
law  of  England  attributes  to  the  husband  over  the  wife ;  in 
Bac.  Ahr.  tit  ^^ Baron  and  Feme^  (B.)"*  it  is  stated  thus:  "the 
husband  hath  by  law  power  and  dominion  over  his  wife, 
and  may  keep  her  by  force,  within  the  boimds  of  duty,  and 
ipay  beat  her,  but  not  in  a  violent  or  cruel  manner."  And, 
although,  by  our  ancient  law,  she  was  entitled,  in  case  of 
threats  of  violence,  or  violence  ofiered,  to  sue  out  her  writ 
of  supplicavit,  yet  that  writ,  in  such  case,  had  a  special  saving 
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1840.  of  the  husband's  lawful  power ;  he  was  to  be  bound  ^'  quod 
In  the  matter  of  ^P^  praefiitam  A.  (the  wife,)  bene  et  honeste  tractabit 
Cochrane,  et  gubemabit,  ac  damnum  aut  malum,  aliquod  eidem  de 
oorpore  suo,  aliter  quam  ad  virum  suum,  ex  causa  reg^mmis, 
et  castigationis  uxoris  suae  licite,  et  rationabiliter  pertinet 
non  faciat,  nee  fieri  procurabit  F.  N,  B.  80."  Attvood  t. 
Aiwoody  Chan,  Pmc.  492,  cited  in  Vin.  Abr.  tit  ^^Bartm  and 
Feme,  F,  a  11,"  may  also  be  referred  to.  On  the  other 
hand,  there  are  numerous  authorities,  to  Aew  that  the 
Courts  will  interpose  their  protection,  whenever  the 
husband  attempts  to  abuse  the  marital  power  for  any  im- 
proper purpose,  or  by  any  wanton  or  excessive  exercise  of 
it  The  Queen  v.  Lister,  was  a  case  of  the  former  sort, 
where  the  defendant,  between  whom  and  his  wife  a  deed 
of  separation  had  been  executed,  by  which,  86me  part  of 
her  fortune  had  been  made  over  to  him,  and  the  rest  setded 
on  her  for  her  separate  maintenance,  had  seized  on  her  by 
force,  and  hurried  her  to  a  remote  place,  where  he  kept  her 
under  a  guard,  and  he  had  declared,  that  he  took  her  into 
his  power,  in  order  to  prevail  with  her  to  part  with  some 
of  her  separate  maintenance ;  this  Court  discharged  the 
lady  fix)m  her  confinement,  and  intimated  to  the  defendant, 
that  they  should  bear  a  heavy  hand  over  him,  if,  for  the 
fixture,  he  acted  contrary  to  their  declared  opinions,  that 
his  confinenent  of  her  was  entirely  illegal.  Anne  Oregorgs 
case,  was  an  instance  of  the  latter  kind,  where  the  wife 
had  been  very  ill  used  by  her  husband,  and  had  thereupon 
fled  firom  him  to  her  mother  and  uncle,  for  security  and 
protection.  The  husband  having  brought  her  up  by  writ 
of  habeas  corpus,  the  Court  would  not  deliver  her  to  him, 
but  told  her  she  was  at  liberty  to  go  where  she  thought 
proper,  and  at  her  request,  gave  her  a  tipstaff  to  secure  her 
fi'om  any  insult  in  her  return  to  her  firiends.  The  case  of 
Mrs.  Wilkes,  (Rex  v.  Mary  Meade,)  may  be  added  to 
them,  in  which  the  Court  refused  to  compel  a  wife  to  return 
to  her  husband,  where  articles  of  agreement  for  a  separation 
had  been  executed  between  them,  and  he  had  covenanted 
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to  let  her  live  separate  from  him,  and  not  to  molest  her,        1840. 
and  she  was  accordingly  living  with  her  mother.      But  in  the  matter  of 
Lord  Mansfield  put  this  on  the  ground  of  a  voluntary  re-    CocHaAWB. 
nnnciation  by  the  husband  of  his  marital  rights,  and  at  the 
same  time  strongly  asserted  the  general  rule.  '^The  husband,^ 
he  said,  *^  has,  in  consequence  of  his  marriage,  a  right  to  the 
custody  of  his  wife,  and  whoever  detains  her  from  him,  violates 
that  right,  and  he  has  a  li^t  to  seize  her  wherever  he  finds 
her."    Li  the  present  case,  it  cannot  be  pretended  that  Mr. 
Cochrane  has  forfeited  his  rights,  or  renounced  them ;  it  is 
not  intimated  that  he  has  abused  them,  or  will  abuse  them. 
But  in  the  argument  before  me,  at  Chambers,  reliance  was 
placed  on  the  expressions  of  the  Court  in  Rex  v.  Lester, 
that  where  ^  the  wife  will  make  an  undue  use  of  her  liberty, 
either  by  squandering  away  the  husband's  estate,  or  going 
into  lewd  company,  it  is  lawfid  for  the  husband,  in  order 
to  preserve  his  honour  and  estate,  to  lay  such  a  wife  under 
a  restraint ;  but  where  nothing  of  that  appears,  he  cannot 
justify   the  depriving  her  of  her  liberty/*     This,  it  was 
mged,  was  a  case  in  which  the  wife  had  not  made,  nor 
conld  make,  an  undue  use  of  her  liberty,  and  she  was, 
therefore,  entitled  to  her  discharge.     It  appears  to  me,  that 
these  words  must  be  understood  with  reference  to  the  case 
before  the  Court,  on  which  violence  and  actual  imprison- 
ment, in  the  popular  sense,  had  been  made  use  of  for  an 
unlawful  purpose.     If  they  could  be  feirly  extended  to  such 
a  case  as  the  present,  they  would  deny  the  general  right  of 
the  husband  to  the  controul  and  custody  of  his  wife,  and 
restrict  it  to  those  cases,  comparatively  few  in  number,  in 
which  her  misconduct  made  it  palpably  unsafe  to  allow  her 
to  be  at  lai^.     This,  however,  would  be  inconsistent  with 
the  doctrine  clearly  laid  down  by  the  older  authorities. 
The  general  rule  would  then  be,  that  the  wife,  as  to  her 
residence,  and  manner  of  passing  her  time,  was  independent 
of  her  husband.     The  cases  in  which  his  right  of  controul 
arose  would  only  be  exceptions.     But  our  law  has  not  so 
limited  his  rights,  nor  rested  them  on  so  narrow  a  foimdation. 
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1840.  although  expressed  in  terms  simple  almost  to  rudeness,  the 
Inthematt^of  P^'^c^P^®  ^^  which  it  proceeds,  is  broad  and  comprehensiYe, 
Cochrane,  it  has  respect  to  the  terms  of  the  marriage  contract^  and 
the  infirmity  of  the  sez.  For  the  happiness  and  the  honour 
of  both  parties  it  places  the  wife  under  the  guardianship  of 
the  husband,  and  entitles  him,  for  the  sake  of  both,  to 
protect  her  fix>m  the  danger  of  unrestrained  intercourBe 
with  the  world,  by  enforcing  cohabitation  and  a  common 
residence.  Mrs.  Cochrane  has  lived  apart  firom  her 
husband  for  nearly  four  years,  without  loss  of  character,  but 
she  must  allow  me  to  say,  that  her  husband,  with  the  highest 
opinion  of  her  virtue,  might  yet  be  excused,  even  by  her,  if 
he  felt  uneasy  when  he  learned,  as  stated  in  the  retum, 
that  she  had  gone  to  masked  balls  at  Paris  with  persons 
whom  he  did  not  know.  He  may  well  be  desirous,  and  he 
has  a  right  to  restrain  her  firom  the  power  to  firequent  such 
amusements,  unprotected  by  his  presence  and  without 
his  permission.  She  too,  though  she  might  feel  secure^ 
was  not,  therefore,  the  more  safe  at  such  places ;  and,  at 
any  rate,  she  has  not  the  right  to  bring  his  honour  or  her 
own  into  possible  or  even  imagined  jeopardy.  It  is  urged, 
that  by  refiising  to  discharge  her  I  am  sentencing  her  to 
perpetual  imprisonment  Cases  of  hardships  will  arise  under 
any  general  rule,  and  so  long  as  there  are,  unfortunately, 
ill-assorted  unions,  there  will  be  cases  in  which  wives  will 
feel  it  hard  to  be  compelled  to  reside  with  their  husbands. 
But  our  law,  fi>r  the  wisest  reasons,  aUows  of  no  divorce  on 
such  grounds ;  and  I  cannot  doubt  that  a  greater  amount 
of  human  happiness  is  produced  in  the  married  state,  firom 
the  mutual  concession  and  forbearance,  which  a  sense  that 
the  union  is  indissoluble,  tends  to  produce,  than  could  be 
enjoyed  in  the  carelessness  and  want  of  self-government 
which  would  arise  when  the  tie  was  held  less  firm.  I  ex- 
press here,  veiy  imperfectly,  what  has  been  so  wisely  and 
eloquently  said  by  a  great  master  in  this  branch  of  the 
law,  and  the  passage  has  such  a  direct,  and,  perhaps,  I 
may  hope,  so  usefiil  a  bearing  on  this  subject,   that  I 
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caonot  deny  myself  the  pleasure  of  reading  it     Evans       1840. 
V.  Evans  (a).     "  Humani^  is  the  second  virtue  of  Courts,  -^^Z^^'^ZIZtJt 
but,  undoubtedly,  the  first  is  justice.     If  it  were  a  question    Cochrane. 
of  humanity  simply,  and  of  humani^  which  confined  its 
views  merely  to  the  happiness  of  the  present  parties,  it 
would  be  a  question  easily  decided  upon  first  impressions. 
Every  body  must  feel  a  wish  to  sever  those  who  wish  to  live 
separate  firom  each  other,  who  cannot  live  together  with 
any  d^ree  of  harmony,  and,  consequently,  with  any  degree 
of  happiness ;  but  my  situation  does  not  allow  me  to  indulge 
the  feelings,  much  less  the  first  feelings  of  an  individual 
The  law  has  said,  that  married  persons  shall  not  be  legally 
separated  upon  the  mere  disinclination  of  one  or  both  to 
cohabit  together.     The  disinclination  must  be  founded  upon 
reasons  which  the  law  approves,  and  it  is  my  duty  to  see 
whether  those  reasons  exist  in  the  present  case.     To  vindi- 
cate the  policy  of  the  law  is  no  necessary  part  of  the  office 
of  a  judge ;  but  if  it  were  it  would  not  be  difficult  to  shew 
that  the  law,  in  this  respect,  has  acted  with  its  usual  wisdom 
and  humani^,  with  that  true  wisdom,  and  that  real  humanity 
that  regards  the  general  interests  of  mankind.     For  though, 
in  particular  cases,  the  repugnance  of  the  law  to  dissolve 
the  obligations  of  matrimonial  cohabitation,  may  operate 
with  great  severity  upon  individuals,  yet  it  must  be  carefiilly 
remembered  that  the  general  happiness  of  the  married  life 
is  secured  by  its  indissolubility.     When  people  understand 
that  they  must  live  tc^ther,  except  for  a  very  few  reasons 
known  to  the  law,  they  leam  to  soften,  by  mutual  accom- 
modation, that  yoke  which  they  know  they  cannot  shake 
off;  they  become  good  husbands  and  good  wives  from  the 
necessity  of  remaining  husbands  and  wives,  for  necessity  is 
a  powerfiil  master  in  teaching  the  duties  which  it  imposes. 
If  it  were  once  understood,  that,  upon  mutual  disgust,  mar- 
ried persons  might  be  legally  separated,  many  couples  who 
now  pass  through  the  world  with  mutual  comfort,  with 

(a)  1  Consistory  Rep.  35,  36. 
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1840.  attention  to  their  common  ofispringy  and  to  the  moral  aider 
Inthe  matter  of  <>f  ^^^  society,  might  have  been  at  this  moment  living  in  a 
CocHAANE.  state  (^  mutual  unkindness,  in  a  state  of  estrangement  from 
their  common  o&pring,  and  in  a  state  of  the  most  licentious 
and  unreserved  immorally.  In  this  case^  as  in  many  otheiB^ 
the  happiness  of  some  individuals  must  be  sacrificed  to  the 
greater  and  more  general  good." 

But  if  there  be  anything  pain&l  to  Mrs.  Cochrane  in  the 
present  state  of  things  she  cannot  properly  complain  of  it, 
for  it  arises  fix>m  her  own  breach  of  duty,  and  she  may  end 
it  whenever  she  will  cheerfully  and  frankly  resolve  on 
performing  the  contract  she  has  entered  into.  The  moment 
that  she  makes  restraint  of  her  person  unnecessary  fiv 
keeping  her  in  the  path  of  duty,  it  vnll  become  ill^al,  and 
nothing  that  I  have  said  to-day  will  prevent  her  finom 
coming  to  this  Court  for  {Mx>tection.  I  am  of  opinion, 
therefore,  that  she  must  be  restored  to  her  husband ;  but  as 
it  was  intimated  to  me  yesterday  that  her  mother  was  ill, 
and  she  was  anxious  to  go  to  her,  I  should  hope  that  Mr. 
Cochrane  will  be  ready  to  gratify  so  reasonable  and  proper 
a  wish,  if  she,  on  her  part,  will  give  a  satis&ctoiy  pledge 
that  she  will  return  to  him  at  some  specified  period ;  which 
pledge  she  ought  not  to  hesitate  to  give,  or  forget  fidthfuUy 
to  keep. 

Let  her  be  restored  to  Mr.  Cochrane. 


The  Queen  v.  The  Justices  of  Herefobdshibb. 

An  order  of  \jfREAV^^^<^^^  cause  against  a  rule  nisi,  obtained  by 
served  on  the  ^-  Williams^  for  a  mandamus  to  be  directed  to  the  justices 
isthof  Marcb.  ^f  Herefordshire,  Commandinir  them  to  enter  continuances 

The  next  ses-  '  ^ 

Biona  were  held  and  hear  an  appeal  against  an  order  of  removal  It 
April.  By  appeared,  from  the  affidavits,  that  an  order  of  removal 
S:S:&*'  -«»  made  by  two  justices  for  Leominster.  Hensfordshii^, 

seven  days'  no- 
tice of  appeal  was  required,    Hdd,  that  since  the  4  &  5  Wm.  4,  c.  76,  s.  79,  the  Blidsainmer 
Sessions  following  was  the  next  practicable  Sessions  for  the  purpose  of  appealing. 
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to  Lflntillis  Pertholey,  Monmouthshire,  on  the  16di  of       1840^ 
March,  1839,  and  was  senred  on  the  overseers  of  Lantillis    t^Tqubbm 
on  the  18th  of  the  same  month.     The  next  Herefordshire  ^  ,••. 
sessions  were  held  on  the  8th  of  Apnl,  at  which  sessions    He&eford- 
no  appeal  was  entered.    A  notice,  containing  grounds  of 
appeal,  was  served  op  the  overseers  of  Leominster  on  the 
4th  of  April,  which  notice  was,  that  an  appeal  would  be 
entered  and  tried  at  the  then  next  sessions  but  one.     At 
the  Midsummer  sessions,  upon  the  appeal  being  called  on, 
and  the  notice  of  appeal  read,  the  above  &cts  being  proved, 
it  was  objected,  on  behalf  of  the    respondents,  that  the 
appeal  ought  to  have  been  made  to  the  Easter  sessions,  as 
there  were  twenty  dear  days  before  those  sessions,  which 
were  sufficient  to  enable  the  appellants  to  give  fourteen 
days'  notice,  of  the  grounds  of  appeal  pursuant  to  the  4  &  5 
Wm.  4^  c  76,  s.  81,  and  which  were,  therefore,  the  next 
practicable  sessions.     The  Court,  thinking  that  the  notice 
of  appeal  rather  showed  that  the  appellants  might  have 
been  prepared  to  try  at    the    Easter    sessions,   and    no 
evidence  being  given  to  show  that  there  was  any  reason 
why    they  did  not  appeal   at    the   Easter   sessions,  dis- 
missed the  oppeeiL    By  the  affidavits,  it  appeared  that  the 
notice  required  by  the  rules  of  the  Herefordshire  sessions,  was 
a  seven  days'  notice,  and  the  appellants  now  stated,  as  a 
reason  why  they  did  not  go  to  the  Easter  sessions,  that  their 
attorney  could  not  see  a  witness  in  time  to  be  enabled  to 
state  the  grounds  of  appeal     The  affidavit,  in  answer,  stated 
that  no  evidence  of  any  kind  was  offered  to  the   Court  on 
the  trial  of  the  appeal    The  pauper  had  not  been  removed. 
Greaves  contended,  that  this  Court  will  not  inquire  into 
any  feucts  which  were  not  made  known  to  the  sessions.     The 
ground,  upon  which  a  mandamus  issues  is,  that  the  sessions 
have  refused  to  do  something  that  it  was  their  duty  to  do. 
Now  the  propriety  of  their  act  can  only  depend  upon  the 
evidence    which  was  before  them.      If  there  were  any 
grounds  for  not  appealing  at  the  Easter  sessions,  it  lay  upon 
the  appellants  to  prove  those  grounds  at  the  sessions,  and 
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1840.  not  having  done  so,  it  is  not  competent  for  them  now  to 
TTie  Queen  ^^7  upon  them.  Rex  v.  Heath  (a)  is  expressly  in  point 
^  ,«• .  The  question,  therefore,  is  a  mere  question  of  law,  and  is, 
Heaeford.  whether,  m  every  case,  where  an  order  is  served  twenty 
days  be&re  the  next  sessions,  the  appellants  have  a  right  to 
pass  over  those  sessions,  and  appeal  at  the  next  sessions  but 
one.  Before  the  new  Poor  Law  Act,  the  appellants  were 
bound  to  go  to  the  next  practicable  sessions,  which  were  held, 
in  many  cases,  to  be  those  sessions,  for  which  a  sufficient 
notice  of  appeal  might  be  given.  Down  to  the  time  when 
It,  V.  Essex  (b)  was  decided,  the  question  in  all  the 
cases  {c)  had  been,  whether  there  was  time  to  enter  and 
respite  ?  But  there  it  was  held,  that  it  was  unnecessary  to 
enter  and  respite  at  the  next  sessions  where  the  appeal 
could  not  be  then  tried,  but  no  case  has  yet  been  decided 
in  which  a  mandamus  has  been  granted,  where  an  order  has 
been  served'in  sufficient  time  before  the  day  is  fixed  for  giving 
the  notice  of  appeal  In  every  case,  where  a  mandamus 
has  been  hitherto  granted,  the  order  has  been  served  within 
the  time  limited  for  giving  such  notice,  IL  v.  S(nUhampt4m{d), 
R,  V.  Devon  {eYi  and  particularly  the  judgment  of  Lord 
Tenterdeuy  C.  J.,  in  the  latter  case,  are  strong  authorities  to 
show,  that  if  there  be  time  to  give  notice  of  appeal  for  the 
next  sessions,  the  appeUants  must  go  to  those  sessions.  In 
R.  V.  Justices  of  Cornwall  (y  ),  Mr.  Justice  Patteson  says, 
<^  is  there  any  case  in  which  it  has  been  held  that  parties 
were  not  bound  to  appeal,  when,  by  the  practice  of  the 
sessions,  there  was  time  enough  for  giving  notice  T*  And 
a  similar  observation  was  made  by  Mr.  Justice  WilUams,  in 
R.  V.  Justices  of  Suffolk  (g)*  It  is,  clear,  therefore,  that  if 
this  case  stood  on  the  footing  of  the  old  law,  as  there  were 

(aj  5  Ad.  &  Ell.  343 ;  6  Nev.  &  T.  R.  200;  B.  v.  Swrrey,  1  M.  & 

Man.  345.  S.  479. 

(6)  1  B.  &  Aid.  210.  (<f»  6  M.  &  S.  394. 

(c)  Rex  V.  WiUs,  2  Bott,  746,  (e)  8  B.  &  C.  640,  n. ;  4  Man. 

pi.  960;  R.V.  East  Riding  York,  &  Ry.  150. 

Doug.  190;  R.  V,  Herffordskire,  (/)6  Ad.  &  £11.  894. 

3  T.  R.  504  ;  12.  v.  FlnUshire,  7  ig)  E.  T.  1840. 
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six    clear  days  for  giving  the  fourteen  days'  notice,  the        1840. 
Easter  sessions  were  the  next  practicable  sessions.     But    ^i^T^X^]^ 
it  will  be  contended,  that  by  the  79th  section  of  4  &  5  »•,    .  , 

--•  .  The  Ju«tice«  of 

Wm.  4,  c.  76,  the  appellants  have,  in  aU  cases,  twenty-one  Heesfoed- 
days  given  them  to  consider  whether  they  will  appeal  or  *hire. 
not,  and  that  the  next  practicable  sessions  now,  as  a  mere 
matter  of  law,  are  the  sessions  which  happen  to  &11  next 
after  twenty-one  days  from  the  seryice  of  the  order,  and 
Iburteen  days  for  the  notice  of  grounds  of  appeal :  so  that 
if  the  Older  be  served  at  any  time  within  thirty«five  days 
of  the  sessions^  those  sessions  are  not  now  the  next  prac- 
ticable seasions.  Now,  that  section  was  introduced  for  a  totally 
different  purpose*  It  was  merely  to  prevent  the  actual  re- 
moval of  the  pauper  from  the  respondent  to  the  appellant 
parish,  and  to  prevent  what  frequently  occurred  before 
the  act,  the  pauper  being  induced  at  the  sessions  to  vary 
from  the  evidence  he  had  given  before  the  removing  ma. 
gpstrates.  The  section  was  not  at  all  intended  to  change  the 
time  for  appealing.  If  there  had  been  any  such  intention,  it 
would  have  been  stated  in  terms,  and  the  time  for  appealing 
fixed,  as  in  sect  103.  And  it  has  been  expressly  held,  that  this 
section  has  not  varied  the  practice  as  to  notice  in  It.  v.  The 
Juitices  of  Suffolk  (a)  and  R.  v.  The  Justices  of  Leicester  (6). 
Again,  it  will  be  contended,  that  as  it  has  been  decided  that 
an  appeal  now  lies  after  the  removal  in  &ct  of  the  pauper,  R. 
V.  Hie  Justices  oj  ComwaU{,c)i  ii.v.  The  Justices  of  Salop  (d); 
the  present  appeal  was  in  time.  Now  these  cases,  if  decided 
on  the  ground  stated  by  Mr.  Justice  Littledale,  show  that 
theie  is  no  grievance  under  the  13  &  14  Car.  2,  c  12,  until 
the  removal  of  the  pauper,  and  if  that  be  so,  then  this  appeal 
was  premature,  as  the  pauper  had  not  been  removed.  The 
4  &  5  Wm.  4,  c.  76  gives  no  appeal  against  an  order  of  re- 
moval The  appeal,  therefore,  is  still  imder  the  13  &  14 
Car.  2,  and  there  is  only  one  appeal  given  by  that  act 
There  cannot  be  two  appeals,  one  against  the  service  of 

(a)  4  Ad.  &  £1.  319.  (c)  6  Ad.  &  £U.  894. 

(5)  Ante,  voL  4,  p.  633.  (d)  Ante,  voL  6,  p.  28. 

,  vin.  T  T  D.  p.  c 
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the  Older,  and  another  against  the  removal  of  the  pauper. 
The  judgment  of  Mr.  Justice  LiUledale  goes  the  full  length 
V*  of  decidinir  that  there  is  no  grievance  till  the  removal  of 

Hereford,  the  pauper,  and  if  that  18  so,  the  appellants  are  prematoie 
in  their  appeaL  But,  it  is  submitted,  that  those  cases  pro- 
ceeded upon  an  admission  of  the  counsel  who  argued  them, 
which  the  cases  did  not  warrant  them  in  making,  viz.,  that  the 
removal  of  the  pauper  was  the  grievanoe,and  not  the  Service 
of  the  order.  Now  it  will  be  found,  that  in  eveiy  case  where 
the  question  arose,  the  Court  adverted  to  the  service  of  the 
order,  and  not  to  the  removal  of  the  pauper,  and  this  is  the 
stroi^r,  because  as  the  service  of  the  order  and  delivery  tX 
the  pauper  were  contemporaneous  acts,  nodiing  was  more 
likely  than  diat  the  one  expression  should  be  used  for  the 
other.  He  then  cited  R.  v.  Turley  (a),  Road  ▼«  Ncrik 
Bradley  (5),  R.  v.  Monks  Risborough  (c),  MiUbrook  v. 
St.  Johfis  Southampton  {d).  In  all  similar  cases,  the  griev- 
ance is  the  service  of  the  order,  Broum^s  case  (e),  R.  v. 
The  Justices  of  Lancashire  (/).  All  the  cases  shew  that 
an  indictment  for  disobeying  an  order  must  allege  the 
service  of  it,  or  it  is  bad,  jR.  v.  Feamley  (^),  R,  v. 
White  (A),  R.  v.  Winship  (t),  R.  v.  Kingston  (ji  And  all 
the  precedents  so  allege  the  service  of  the  order,  2  Chiiig 
Cr.  PL  279,  281,  282,  283,  285,  R.  v.  Robinson  (k).  It 
is,  therefore^  submitted,  that  before  the  new  act,  the 
grievance  was  the  service  of  the  order,  and  if  that  was 
so,  then  the  new  act  having  severed  the  service  of  die 
order  from  the  deliveiy  of  the  pauper,  the  only  appeal 
that  can  be  made,  must  be  against  the  service  of  the 
order.    The  law  as  regards  suspended  orders  corroborates 


(a)  1  Sess.  Cas.  274.  if)  8  B.  &  C.  693. 

(b)  1  SesB.  Cas.  280.    S.  C.  2  (^)  1  T.  R.  316. 
Str.  1168.  (*)  Cald.  183. 

(c)  2  Bott.  744,  pi.  954.  (0  Cald.  72. 
{d)  1  Sett.  &  Rem.  66;  2  Bott.         (J)  8  East,  41. 

744,  pi.  955.  (*)  2  Burr.  799. 
(e)  Comb.  444. 
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this  aigumedt  The  35  Gea  3,  c.  101,  a.  2,  is  silent  as  to  1^40. 
the  service  of  a  suspended  order,  and  it  was  not  till  R.  y.  xhe  Quebn 
Lampeter  (a),  that  it  was  held,  that  such  an  order  ^p,  j^'.  . 
must  be  served  befinre  the  removal  of  the  pauper;  and  the  Hebsford- 
49  Gea  3,  c.  124,  s.  2,  treats  the  service  of  the  order  as 
a  grievance  against  which  an  appeal  may  be  made.  If, 
therefore,  the  cases  of  R.  v.  Cornwall  and  R.  v.  Salop  are 
good  law,  this  appeal  was  premature.  If  they  are  not  well 
decided  they  furnish  no  ground  for  the  position  which 
win  be  sought  to  be  maintained  by  the  other  side.  Lastly, 
it  will  be  said  that  even  if  the  4  &  5  Wm.  4,  c  76,  s.  79, 
has  made  an  alteration,  as  to  which  are  the  next  practicable 
sesBODS,  stiU  that  the  appellants  are  entitled  to  a  reason* 
able  time  to  inquire  into  the  grounds  of  their  appeal,  before 
they  give  their  notice,  and  that  six  days  is  a  reasonable 
time  for  that  purpose.  The  answer  is,  that  it  is  in  all  cases 
a  question  of  foct,  whether  it  is  a  reasonable  time  (6),  and 
diat  in  order  to  entitle  the  appellants  to  any  space  of  time, 
they  must  prove  foots  which  shew  that  space  to  have  been 
reasonable.  In  jR.  v.  Cornwall,  Lord  Denman,  C.  J.,  says, 
"  five  minutes  may  be  enough  in  some  cases,  and  five 
months  not  enough  in  others."  Here,  the  sessions  had  no 
evidence  to  show  that  the  notice  might  not  have  been 
well  ^ven  in  the  dx  days,  and,  therefore,  they  were  quite 
right  in  dismissing  the  i^peaL  On  all  the  grounds,  there- 
fore, this  rule  ought  to  be  discharged. 

F.  WUUafMy  in  support  of  the  rule,  contended,  that  the 
seaoioDs  were  bound  to  hear  the  appeal.  It  was  provided 
by  4  &  6  Wm.  4,  c.  76,  s.  79,  "  that  no  poor  person  shall 
be  removed  or  removable  under  any  order  of  removal  from 
any  parish  or  workhouse,  by  reason  of  his  being  chaige- 
able  to  or  reUeved  therein,  until  twenty-one  days  after  a 
notice  in  writing  of  his  being  so  chargeable  or  reUeved, 
accompanied  by  a  copy  or  counterpart  of  the  order  of  re- 

(a)  3  B.  &  C.  454 ;  see  Eess  v.         {h)  See  JRap  v.  WiUs,  2  Bott. 
Chagford,  4  B.  &  Aid.  235.  746,  pi.  960,  per  Lord  Mansfield. 
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1840.        moval  of  such  person^  and  by  a  copy  of  the  examination 
The^i7£BN    ^P^^  which  such  order  was  made^  shall  have  been  sent  by 
«'• .         post,  or  otherwise,  by  the  overseers  or  guardians  of  the 
Hereford,     parish,  obtaining  such  order,  or  any  three  or  more  of  such 
guardians,  to  the  overseers  of  the  parish  to  whom  such  order 
shall  be  directed.     Ph>vided  always,  that  if  such  overseen 
or  guardians  as  last  aforesaid,  or  any  three  or  more  of  such 
guardians  shall,  by  writing  imder  their  hands,  agree  to  submit 
to  such  order,  and  to  receive  such  poor  person,  it  shall  be 
lawful  to  remove  such  poor  person  according  to  the  tenor  of 
such  order,  although  the  said  period  of  twenty-one  days  may 
nothaveelapsed;  Ph>videdalso,  that  if  notice  of  appeal  against 
such  order  of  removal  shall  be  received  by  the  overseers  or 
guardians  of  the  parish  fit>m  which  such  poor  person  is  di- 
rected in  such  order  to  be  removed  within  the  said  period  of 
twenty-one  days,  it  shall  not  be  lawful  to  remove  such  poor 
person  until  after  the  time  for  prosecuting  such  appeal  shall 
have  expired,  or,  in  case  such  appeal  shall  be  duly  prosecuted, 
until  af);er  the  final  determination  of  such  appeaL"     The 
object  of  that  provision  was,  that  the  parish  officers,  upon 
whom  an  order  of  removal  had  been  made,  might  have  the 
twenty-one  days  mentioned  in  the  section  for  the  purpose 
of  deUberating  and  making  up  their  minds  whether  they 
would  appeal  or  not     The  Easter  sessions  being  on  the 
8th,  supposing  the  parish  to  have  determined  to  appeal,  it 
was  impossible,  consistently  with  their  availing  themselves 
of  the  twenty-one  days'  time  to  comply  with  the  provision 
of  the' 81st  section  to  give  the  fourteen  days'  notice  pre- 
vious to  the  Easter  sessions,  nor  the  practice  of  the  sesnons 
themselves  to  give  seven  days'  notice.    The  next  practicable 
sessions,  therefore,  for  trying  the  appeal,  was  the  Midsum- 
mer sessions.    The  appeal,  it  was  true,  might  have  been 
entered  and  respited  at  the  Easter  sessions,  but  it  had  been 
decided  that  the  parish  was  not  bound  to  incur  the  useless 
expense  of  entering  and  respiting,  when  the  appeal  could 
not  be  tried.     The  appellant  parish,  therefore,  had  done  all 
which  the  law  required  it  to  do  for  the  purpose  of  pit>» 
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secudng  its  appeal,  and,  therefore,  the  sessions  were  bound        1840. 
to  hear  and  determme  it  ^iTo^ 

Williams,  J. — After  the  authorities  cited,  and  the  ten-  Heeeford- 
dencj  of  the  act  itself,  I  must  consider  that  the  next  prac- 
ticable sessions,  for  the  purpose  of  this  appeal,  were  at 
Midsummer.  The  object  of  the  act  of  Parliament  was  to 
prevent  the  nuisance  of  the  removal  of  a  person  or  persons 
perhaps  fix>m  Cumberland  to  Cornwall,  where  it  was  to  be 
retrd  on  the  decision  of  the  appeal ;  by  which  much  per- 
sonal mortification  of  individuals,  and  expenditure  on  the 
part  of  parishes  became  quite  superfluous.  It  was,  therefore, 
the  intention  of  the  legislature  to  prevent  the  removal  on 
one  supposition,  and  the  removal  back  on  that  supposition 
fiuling.  This,  as  it  appears  to  me,  was  a  very  beneficial 
regulation.  The  term  of  twenty-one  days  is  prescribed, 
within  which,  if  notiiing  more  occurs,  the  pauper  shall  not 
be  removed.  What  is  the  meaning  of  that  provision  ?  The 
fiiBt  proviso  in  the  section  shews.  It  is  there  enacted,  that 
there  may  be  a  removal  within  the  twenty-one  days, 
if  there  is  an  acknowledgment  on  the  part  of  the  parish 
officers,  to  whom  the  order  is  directed,  that  die  pauper 
belongs  to  them,  and  that  they  are  ready  to  receive  die 
pauper.  The  order,  however,  is  not  to  be  executed  if  the 
opposite  parish  shews  any  repugnance  to  its  execution. 
That  is,  that  the  parish,  to  whom,  the  order  is  directed 
has  twenty-one  days  to  exercise  its  judgment,  whether  it 
will  appeal^  but  there  is  nothing  to  hinder  a  determination 
within  less  time.  Here,  it  appears  that  the  parish  came  to 
a  determination  to  appeal  against  the  order  of  removal,  on 
the  4th  of  April,  which  was  within  the  twenty-one  days. 
On  the  8th  the  sessions  were  held,  and  seven  days'  actual 
notice  was  required,  according  to  the  practice  of  the  sessions. 
There  was,  consequendy,  no  possibility  of  trying  the  appeal 
at  the  Easter  Sessions.  They  were,  therefore,  not  the  next 
practicable  sessions.  No  notice  could  be  taken  of  them 
except  for  die  purpose  of  entering  and  respiting  the  appeal, 
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which  would  be  a  grievous  waste  of  time  and  money.  The 
next  practicable  sessions,  therefore^  were  the  Midsummer 
Sessions.  In  conformity,  therefore,  with  the  decisions  in 
the  cases  of  Rex  v.  The  Jueticee  of  Suffolk,  Rex  v.  lite 
Justices  of  Leicester,  and  Rex  v.  The  Justices  of  Salop,  and 
looking  at  the  subsequent  provisions  in  the  section^  and  in 
conformity  with  what  I  tlunk  is  the  obvious  and  manifest 
meaning  of  the  section,  namely,  to  remedy  a  great  and  pre- 
valent misdbie^  I  think  that  the  Midsummer  sessioiis  was 
the  next  practicable  sessions,  and,  therefore,  that  the  justices 
ought  to  have  heard  the  appeal.  The  present  rule  will, 
therefore,  be  absolute. 

Rule  absolute. 


Where  a  judg- 
ment  has  been 
removed  from 
•n  inferior  ju- 
risdiction, por- 
snant  to  1  6c  2 
Vict,  c  llO.s. 
22,  the  Court 
will  not  in- 
qoire  into  the 
regularity  of 
the  proceed- 
ings of  the 
Court  below, 
previous  to 
judgment. 


Simons  t?.  The  Count  de  Wints. 

r  •  WILLIAMS  shewed  cause  against  a  rule  nisi,  ob- 
tained by  BaU,  for  setting  aside  the  judgment  in  this  case, 
and  the  writ  of  fi.  &.  issued  thereon,  with  costs.  The 
judgment  was  obtained  in  an  inferior  Court  of  Record, 
within  the  borough  of  Caermarthen.  The  action  was 
brought  on  an  attorney's  bilL  It  was  commenced  on  the 
3l8t  of  March,  judgment  obtained  on  tiie  25th  of  April ; 
execution  issued  on  die  27th ;  the  amount  of  the  judgment 
paid  on  the  2nd  of  May ;  and  this  motion  was  made  on 
the  13th  of  May,  being  the  last  day  of  Easter  Term.  The 
application  was  sought  to  be  supported  on  two  grounds; 
first,  that  there  was  an  order  to  tax  the  plaintiff's  costs  on 
the  18th  of  March,  which  was  served  on  the  23rd;  and, 
secondly,  tiiat  there  was  an  irregularity  in  the  service  of 
the  process.  The  first  objection  to  the  rule  was,  that  the 
grounds  in  support  of  it  were  not  open  for  discussion  in 
the  present  stage  of  the  proceedings.  The  judgment  had 
been  removed  from  the  inferior  Court  into  this  Court,  pur- 
suant to  1  &  2  Vict.  c.   110,  s.  22.     The  words  of  that 
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tectioQ,  were^  ''That  in  all  cases  where  final  judgment 
shall  be  obtained  in  any  action  or  suit,  in  any  inferior 
Court  of  Record,  in  which,  at  the  time  of  passing  of  ^  this 
act,  a  banister,  of  not  less  than  seven  years'  standing,  shall 
act  as  judge,  assessor,  or  asnstant,  in  the  trial  of  causes,  and 
also  in  all  cases  where  any  rule  or  order  shall  be  made  by 
any  such  inferior  Court  of  Record  as  aforesaid,  whereby  any 
sum  of  money,  or  any  costs,  diarges  or  expenses,  shall  be 
payable  to  any  person,  it  shall  be  lawful  for  the  judges  of 
any  of  her  Majesty's  superior  Courts  of  Record  at  West- 
minster, or  if  such  inferior  Court  be  within  the  county 
palatine  of  Lancaster,  for  the  judges  of  the  Court  of  Common 
Pleas  at  Lancaster,  or  for  any  judge  of  any  of  the  said 
Courts,  at  Chambers,  either  in  term  or  vacation,  upon  the 
application  of  any  person,  who,  at  the  time  of  the  com*- 
mencement  of  this  act,  shall  have  recovered,  or  who  shall 
at  any  time  thereafter  recover,  such  judgment,  or  to  whom 
any  money,  or  costs,  charges,  or  expenses,  shall  be  payable 
by  such  rule  or  order  as  aforesaid,  or  upon  the  application 
of  any  person  on  his  behalf  and  upon  the  production  of 
the  record  of  such  judgment,  or  upon  the  production  of 
such  rule  or  order,  such  record,  or  rule  or  order,  as  the 
case  may  be,  being  respectively  under  the  seal  of  the  in- 
ferior Court,  and  signature  of  the  proper  officer  thereof,  to 
Older  and  direct  the  judgment,  or,  as  the  case  may  be,  the 
role  or  order  of  such  inferior  Court  to  be  removed  into  the 
said  superior  Court,  or  into  the  Court  of  Common  Pleas 
at  Lancaster,  as  the  case  may  be ;  and,  immediately  there- 
upon, such  judgment,  rule,  or  order,  shall  be  of  the 
same  force,  chaige,  and  effect,  as  a  judgment  recovered  in, 
or  a  rule  or  order  made  by,  such  superior  Court,  and  all 
proceedings  shall  and  may  be  immediately  had  and  taken 
thereupon,  or  by  reason,  or  in  consequence  thereof,  as  if 
such  judgment  so  recovered,  or  rule  or  order  so  made,  had 
been  originally  recovered  in  or  made  by  the  said  superior 
Court,  or  into  the  Court  of  Common  Pleas  at  Lancaster, 
as   the   case  may  be;    and  all  the  reasonable  costs  and 
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charges  attendant  upon  such  application  and  removal  shall 
be  recovered  in  like  manner,  as  if  the  same  were  part  of 
such  judgment,  or  rule,  or  order :  Provided  always,  that  no 
such  judgment,  or  rule,  or  order,  when  so  removed  as  afore- 
said, shall  affect  any  lands,  tenements,  or  hereditaments,  as 
to  purchasers,  mortgagees,  or  creditors,  any  further  than 
the  same  would  have  done,  if  the  same  had  remained  a 
judgment  rule,  or  order  of  such  inferior  Court,  unless,  and 
until  a  writ  of  execution  thereon  shall  be  actually  put  into 
the  hands  of  the  sheriff,  or  other  officer  appointed  to  exe- 
cute the  same."  The  only  power  given  to  the  Court, 
pursuant  to  that  section,  therefore,  was  that  of  enforcing 
such  judgments,  when  removed.  No  power  was  given  to 
entertain  motions  for  setting  aside  such  judgments  oa  the 
ground  of  irregularity.  The  Court  would  not  enter  into  the 
question,  as  to  whether  the  judgment  had  been  obtained  in 
strict  conformity  with  the  practice  of  the  inferior  Court 
If  such  motions  as  the  present  were  to  be  entertained,  then 
this  Court  must  inform  itself  as  to  what  was  the  practice  of 
the  Court  below,  so  as  to  judge  whether  the  judgment  was 
irregular  or  not  The  present  rule  was  not  drawn  up  on 
reading  the  record  in  the  case,  nor  ought  it  to  be,  because  the 
provision  of  the  section  of  the  act  of  Parliament  was  merely 
to  remove  the  judgment  The  object  of  the  act  of  Par- 
liament was  to  promote  and  enforce  the  judgment,  so  as  to 
prevent  a  party  from  frustrating  that  proceeding,  by  re- 
moving out  of  the  jurisdiction,  and  not  to  enable  parties  to 
make  objections  to  the  irregularity  of  the  proceedings 
below.  The  rule,  in  this  case,  for  the  removal  of  the  judg- 
ment, was  not  at  the  instance  of  the  defendant,  nor  could 
it  be  under  this  section.  If  the  defendant  objected  to  the 
course  pursued  below,  he  should  have  applied  for  a  remit- 
titur and  stay  of  proceedings.  On  the  fisuse  of  the  record, 
the  proceedings  were  perfectly  regular,  and  the  only  mode, 
in  which  the  objection  suggested  could  be  shewn,  was  by 
affidavit  On  these  grounds,  it  was  submitted,  the  present 
rule  ought  to  be  discharged. 
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Bally  in  support  of  the  rule,  contended,  that  as  the 
judgment  had  been  removed  into  this  Court,  it  had  become 
one  of  its  records,  and,  therefore,  the  Court  would  take 
judicial  notice  of  it  The  Court  had,  consequently,  suf- 
ficient jurisdiction  to  deal  with  the  case  as  to  it  seemed  just 
The  record  having  been  removed,  an  application  could  not 
be  made  to  the  Court  below ;  to  this  Court  only  could  ap- 
plication be  made.  Against  the  proceedings  of  this  Court, 
the  present  rule  was  directed.  Unless  the  Court  would 
interfere,  in  the  way  proposed,  the  injustice  done  to  the 
defendant  by  the  Court  below,  could  not  be  repaired. 
The  present  rule  ought,  consequently,  to  be  made  absolute. 


1840. 


Simons 

V. 
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Cur,  acL  vult. 


CoLEBiDOE,  J. — This  was  a  motion  to  set  aside  a  judg- 
ment obtained  in  a  Court  of  Record,  within  the  borough  of 
Caermarthen,  which  had  been  removed  into  this  Court, 
under  the  22nd  section  of  1  &  2  Vict  c.  110.  The  defects 
relied  on  were  the  premature  commencement  of  the  ft tion, 
and  defects  in  the  service  of  the  process.  The  question 
mainly  discussed  on  the  argument  was,  whether  it  was  open 
to  the  defendant  to  insist  on  these  defects,  when  the  judg- 
ment was  removed  into  this  Court,  under  that  statute  ?  And 
I  am  of  opinion  that  it  is  not  The  section  in  question  is 
one  of  a  series  beginning  with  the  13th,  the  object  of  which 
is,  to  extend  and  regulate  the  force  of  judgments  and  de- 
crees of  different  Courts,  in  regard  to  their  operations  on 
the  property  of  debtors,  and  to  give  to  rules  and  orders, 
under  certain  limits,  the  force  of  judgments  and  decrees. 
The  section  in  question  is  addressed  to  the  case  of  final 
judgments  obtained  in  inferior  Courts  of  Record,  where  the 
judge,  or  assessor,  is  a  barrister  of  not  less  than  seven  years' 
standing,  and  to  rules  and  orders  made  in  such  Courts ; 
and  it  empowers  their  removal  upon  the  application  of  the 
party  recovering  the  judgment,  or  to  whom  any  money,  costs, 
charges,  or  expenses  may  be  payable  under  such  rule  or 
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order  into  a  superior  Court,  by  rule  of  that  Court,  or  order 
of  a  judge  in  term  or  vacation.  It  provides,  that  when  so 
removed,  ^^such  judgment,  rule,  or  order  shall  be  of  the 
same  force,  chaige,  and  effect  as  a  judgment  recovered  in, 
or  a  rule  or  order  made  by,  such  superior  Court ;  and  all 
proceedings  shall  and  may  be  immediately  had  and  taken 
thereupcm,  or  by  reason  and  in  consequence  thereof  as  if 
it  had  been  originally  recovered  in  or  made  by  the  said 
superior  Court"  One  cannot  read  this  section  with  re- 
ference to  those  which  precede  it,  or  examine  its  language 
without  perceiving  that  the  object  of  the  framers  was  to 
fiicilitate  the  execution  of  the  proceedings  removed,  and 
bring  a  large  range  of  property  within  their  power,  and  as 
the  party  seeking  to  enforce  them  can  alone  avail  himself 
of  the  section,  it  never  could  have  been  intended  to  sub  • 
ject  them,  when  removed,  to  inquiry  on  points,  or  in  a 
manner  as  to  which  or  on  which  they  would  not  otherwise 
have  been  vulnerable.  It  was  admitted,  in  the  case  befcMe 
me,  that  the  judgment,  on  its  bee,  was  regular,  and  that  the 
imputed  defects  could  only  be  got  at  upon  affidavit  I  was 
struck  at  the  time,  and  I  am  now  fully  convinced  of  the 
great  inconvenience  of  entering  into  such  an  inquiry.  Are 
we  to  determine  upon  'affidavits,  the  limits  of  the  Court's 
jurisdiction,  the  rules  of  its  practice,  the  fact  of  their  being 
complied  with  or  infringed  ?  If  so,  on  what  principle  are 
we  to  stop  short,  and  not  examine  by  the  same  unaatis- 
&ctoty  means  the  merits  of  the  decision  ?  And  if  by  any 
such  inquiry  we  should  have  satisfied  ourselves  that  there 
has  been  a  miscarriage  in  the  Court  below,  what  is  to  be- 
come of  the  cause  ?  The  judgment  is  here ;  are  we  to  remit 
it  ?  If  the  blot  be  in  some  intermediate  stage,  is  the  plead- 
ing to  go  on  again  below,  or  is  the  cause  forever  at  an  end? 
The  section  framed  with  a  totally  different  object  in  view, 
gives  no  answer  to  these  questions,  and  none  were  suggested 
at  the  bar.  I  think  it  must  be  taken,  that  into  all  irrq;Q- 
larities  in  the  course  of  the  proceedings,  the  Court  below  b 
the  proper  and  exclusive  tribunal  of  inquiry.     Where  there 
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is  error  in  die  judgment  itself^  a  direct  recourse  may  be  had 
in  the  regular  way  to  the  superior  Court ;  but  that  when  the 
judgment  alone  is  removed  into  the  superior  Court  under 
this  section,  it  is  removed  for  the  purpose  of  execution  only ; 
and  that  we  have  nothing  to  do  with  it  but  to  enforce  it 
The  rule,  therefore,  will  be  dischaiged. 
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Rule  discharged. 


In  the  matter  of  Arbitration  between  Imesom  and  Hobneb. 

€yROMPTON  shewed  cause  against  a  rule  nisi,  obtained 
by  Addison,  for  setting  aside  an  award  on  seven  grounds. 

Addiion  objected  that  the  affidavits,  on  which  it  was  pro- 
posed to  shew  cause,  were  wrongly  entitled.  They  were 
entitled,  *^  In  the  matter  of  arbitration  between  Matthias 
Imesom,  plaintiff,  and  Geoige  Homer,  defendant"  There 
was  no  cause  in  Court,  and,  therefore,  it  was  a  misdescription 
to  call  the  parties  '^plaintiff"  and  ^'  defendant"  It  was  true, 
that  the  commissioner,  before  whom  the  affidavits  were  sworn, 
had  struck  out  the  words  plaintiff  and  defendant ;  or,  at 
least  they  had  been  struck  out  by  some  person.  The  com- 
missioner had  not  put  his  initials  opposite  the  alteration, 
and,  therefore,  it  appeared  that  the  affidavits  had  been 
altered  after  they  had  been  sworn. 

CoLERmas,  J. — The  words  '<  plaintiff"  and  '*  defendant " 
may  be  treated  as  surplusage,  as  there  was  no  cause  in 
Court  The  initials  of  the  commisioner  are  not  necessaiy,  if 
the  alteration  is  an  immaterial  one. 


If  affidavits 
lued  on  a  rule, 
with  respect  to 
a  matter  of  ar- 
bitration where 
there  is  no 
cause  in  Court, 
improperly 
introduce 
the  words, 
"plaintiff,"  and 
''defendant,*' 
after  the  naxnes 
of  the  parties, 
in  the  title  of 
the  affidavits, 
those  words 
may  be  treated 
as  surplusage. 
A  commis- 
sioner need 
not  put  his  in- 
itials opposite 
an  immatenal 
alteration  in  an 
affidavit  sworn 
before  him. 


Cromptan  then  proceeded  to  shew  cause. 


n 
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Saundebson  V,  Westley. 

Where  a  rule       'WW/^ 

has  been  dig.  ft  OR  DS  fFOMTH  moved  tiiat  the  defendant  might  be 
sround  of  de-^  discharged  out  of  the  custody  of  the  Marshal^  on  the  ground 

S^TOBwtiL  ^*  ^®  ^^  **•*  ^^  which  he  was  detained  was  a  nullity, 
the  Court  will    The   application   had   already  been  made  on  the  same 

not  allow  the  ,  ,  *^ 

application  to  ground,  but  the  affidavit,  on  that  occasion,  not  fiilly  stating 
amend^  aifi^'^  ^^  ^^^  necessary  to  enable  the  defendant  to  succeed  in 
tift  h  I.  ^  appUcation,  the  rule  was  dischaiged.  He  was  aware 
madfibyapri-  oiReginav,  Harland  and  others  (a),  and  the  other  cases 
tuggestion  that  which  had  decided,  that  where  an  application  had  been  made 
whichhels'de-  ^  ^®  Court,  on  the  ground  of  irregularity,  and  had  fiiiled, 
*•*??*  "  •         in  consequence  of  the  materials  brought  before  the  Court  not 

being  sufficient,  a  second  application  would  not  be  allowed  to 
succeed.  The  rule  thus  laid  down  by  the  Court,  appeared  to 
apply  only  to  cases,  where  the  application  was  made  on  the 
ground  of  irregularity.  The  present,  however,  was  dis- 
tinguishable from  those,  as  the  objection  here  taken  was, 
that  the  instrument,  by  virtue  of  which  the  defendant  vras 
detained  in  custody,  was  a  nullity.  If  the  defendant  was 
not  allowed  to  renew  his  application,  he  must  remain,  until 
he  was  dischaiged,  in  consequence  of  an  action  being 
brought  against  the  plaintiff  for  &lse  imprisonment.  He 
would  be  dischaiged  then,  as  the  plaintiff  could  not  justify 
the  imprisonment  by  virtue  of  this  writ  So  that  detaining 
him,  would,  in  feet,  operate  as  a  denial  of  justice. 

CoLERiDOE,  J. — I  think  you  are  not  entided  to  make 
this  application.  I  know  of  no  distinction  between  motions 
on  the  ground  of  irregularity,  and  any  other  ground.  The 
rule,  in  this  case,  was  not  dischprged  merely  on  account  of 
a  defect  in  the  title  of  the  affidavits,  but  on  the  ground  of 
the   defective  manner,   in  which   the  facts  were  brought 


(a)  Ante,  p.  323. 
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before  the  Court     The  principle  is^  that  parties  are  at        1840. 
once  to  bring  the  best  evidence  in  their  power  before  the    s^underson 
Court;  and  they  have  no  right  to  say  that  it  is  a  denial  ^' 

of  justice  not  to  hear  the  matter  a  second  time.  If  even 
the  Court  has  decided  wrongly  on  the  facts,  as  they  really 
are,  though  rightly  on  the  premises  before,  that  it  has  arisen 
fit)m  the  party's  own  carelessness  in  presenting  defective 
materiala  This  is  exactly  the  same  motion  as  thlit  which 
was  brought  forward  before.  The  same  state  of  &cts 
existed  then  which  exists  now,  but  the  statement,  it  ap- 
peals, is  now  amended.  I  think,  therefore,  I  must  adhere  to 
the  usual  practice  in  such  cases,  and  refuse  the  rule. 

Rule  refused. 


Pbice  v.  Sbeley. 
-Ua  yes  applied  for  leave  to  take  from  the  files  of  the  Where  a  pl«i 

DftB  been  filed 

Court,  an  original  plan,  which  had  been  filed  with  an  affi-  in  tupport  oft 
davit,  used  on  moving  to  set  aside  a  nonsuit,  and  for  a  new  S^^mw^f  a 
triaL     On  makine  that  motion,  the  affidavit  and  plan  were  pvticular 

®  -  .  party,  and 

used,  but  the  Court  granted  no  rule.     A  learned  judge  wbich  has  been 
afterwards  ordered  them  to  be  filed ;  which  being  done,  the  the^oon  will 
defendant  afterwards  obt^ed  office  copies  of  the  plan  and  p2^*2obetS!«i 
affidavit     Two  indictments  had  been  subsequently  found,  offthefile,  at 

the  instance  of 

at  the  instance  of  the  defendant,  against  the  plaintiff,  for  the  same  party, 
certain  matters  arising  out  of  the  affidavit     The  plan  was  ^^le^bim  to 
necessary  to  enable  the  plaintiff  to  defend  himself  acainst  J»«kehiade- 

•'^  *  ^  fence  to  ano- 

these  indictments.  An  office  copy  of  the  plan  would  be  of  ther  proceed- 
no  use  to  the  surveyor  who  made  it,  and  making  a  new  one 
would  be  productive  of  great  expense.  If  they  were  merely 
produced  at  the  trial  by  the  officer  of  this  Court,  such  a 
production  would  be  of  no  advantage  to  the  plaintiff,  for 
the  purpose  of  preparing  his  defence. 

CoLEBiDOE,  J. — The  affidavit  and  plan  were  made  use  of 
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1840.        on  the  motion  for  a  new  trials  which  has  abeady  he&a, 

PwcB        posed  of.     Being  filed^  I  must  follow  the  usual  ooune,  and 

„  V*  an  officer  must  attend  at  the  trial  with  the  pLio.    You 

Sbblby.  ,  ,  , 

could  not  have  the  original  plan  away  from  die  office,  widi- 

out  filing  an  office  copy,  and  diat  office  copy  would  be 

equally  usefid  for  the   purpose  of  the  plaintiff's  defenoa. 

I  cannot  grant  the  rule. 

Rule  refiised 


Gray  r.  Leaf. 

Itiainraificient  JR«  ALEXANDER  and  W.  H.  Watson  shewed  cause 
grounds  of  ob-    against  a  rule  nisi,  obtained  by  C  CresiweUf  for  setting  aade 

i^"b  a'liile  *^  *^^  '^^  ^^  ^^^^>  ^^  fi^®  different  grounds.     The  first 
for  setting  it      ground  was,  that  die  award  was  not  final;  the  second,  that 

■side,  m  gene* 

nl  tenns,  as,  the  arbitrator  had  exceeded  his  power  and  authority ;  the 

isnotflnaC^  third,  that  the  said  award  was  uncertain;  the  fourth,  that 

Mtor'hum..  ^®  ^^  "^  equity  was  not  properly  determined;  the  fifth, 

ceededhisau-  that  the  arbitrator  had  not  awarded  on  all  the   matters 

thority,  that 

the  award  is      referred  to  him.     With  respect  to  the  first,  second,  third, 
tibjuTl^euui.     ^^^  ^^  grounds,  a  short  answer  might  be  given,  which 

*™iird^"^ii  ^*^'  ^^  ^®y  ^^^  ^^^  stated  in  a  manner  sufiiciend; 

the  matters  re-  specific.     He  cited  Boodle  v.  Daviei  (a),  in  which  it  was 

held,  that  a  rule  nisi,  to  set  aside  an  award,  ought  to  state 
specifically,  the  particular  grounds  of  objection,  and,  there- 
fore, it  is  not  sufficient  to  state  that  the  arbitrator  has 
exceeded  his  authority,  or  that  the  award  is  uncertain  and 
not  final 


CrenweU  and  AddUan,  in  support  of  the  rule,  contended, 
that  according  to  the  language  of  the  rule  of  Court  of  Trinity 
Term,  2  Geo.  4  (b\  which  required,  that  where  a  rule  to 
shew  cause  is  obtained  to  set  aside  an  award,  the  several 
objections  thereto  intended  to  be  insisted  upon  at  the  time 

(a)  4  N.  &  M.  788.  {b)  4  B.  &  Aid.  539. 
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of  making  such  rule  absolute  shall  be  stated  in  the  rule  to        1840. 
shew  cause,  sufficient  information  was  given  to  the  opposite 
party  as  to  what  the  objections  weie  intended  to  be  raised  to 
the  award. 

CoLERn)OB,  J. — As  to  the  first,  second,  tlurd,  and  fifth 
grounds  of  objection,  I  think  the  answer  is,  that  the  state- 
ment of  the  objections  is  unsatis&ctoiy.  As  to  them, 
therefore,  the  party  cannot  be  heard  The  mode  in  which 
they  are  stated  only  mentions  the  head  of  objection,  which 
is  intended  to  be  urged,  and  not  what  the  particular  objec- 
tion is.  In  Boodle  v.  Davies,  the  objections  were  stated  to 
be  ''  that  the  arbitrator  has  exceeded  his  authority,  and  that 
the  award  is  uncertain  and  not  finaL"  That,  the  Court 
held  to  be  an  insufficient  statement  of  those  grounds  of  ob- 
jection. Those  were  the  same  in  principle  as  the  four 
objections  in  the  present  case.  In  AUenby  v.  Proudloci  (a), 
one  objection  taken  was,  ^*  that  the  arbitrator  has  made  his 
award  under  a  misapprehension  of  the  terms  of  the  refer- 
ence." To  this  mode  of  statement,  the  objection  was  taken, 
and  that  statement  was  held  to  be  insufficient  The  case  of 
AUenby  v.  Proudloch  was  a  decision  of  my  own,  and  I  only 
refer  to  it,  to  shew  that  this  is  a  matter,  to  which  I  have 
already  directed  my  attention.  I  still  remain  of  the  same 
opinion  as  I  expressed  in  that  case.  In  the  case  oi  Boodle  v. 
Daviesy  reference  was  made  to  a  case  of  Itosser  v.  Amoldy 
and  it  was  said,  that  in  that  case  the  statements  in  the  affidavits 
might  be  taken  together  with  the  rule  for  setting  aside  the 
award,  in  order  to  convey  information  to  the  opposite  party. 
It  was,  therefore,  said,  that  the  case  was  distinguishable  firom 
Boodle  V.  Davies.  I  think,  however,  that  the  case  of  Rosser 
v«  Arnold  is  inconsistent  with  that  of  Boodle  v.  Davies.  I 
am  inclined  to  say  that  Itosser  v.  Arnold  is  not  an  authority, 
on  which  I  am  disposed  to  act  I  think,  therefore,  that  this 
rule  ought  to  be  discharged. 

(a)  iln/e,  vol.  4,  p.  54. 
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1840.  His  lordship  took  time  to  consider  the  fourth  point,  but 

Q^^y         as  the  decision  proceeded  on  the  particular  meaning  of  the 

V.  award,  in  reference  to  a  special  order  of  the  Court  of  Chan- 

eery,  no  general  principle  could  be  collected  from  it     On 

that  ground,  his  lordship  was  also  of  opinion  that  the  rule 

ought  to  be  dischaiged. 

Rule  dischaiged. 


Savoury,  Assignee,  &c.,  of  Davie,  a  Bankrupt  v. 

Chapman,  Esq. 

{Before  the  Four  Judges.) 

The  plamtiff*8  UEBT  for  an  escape.      The  declaration  stated,    that 

r^™tM"no  wbereas  one  Davie,  before  he  became  bankrupt,  and  before 

•nthoritT  by  ^j^q  commencement  of  this  suit,  to  wit,  on  the  20th  January, 

virtue  of  his  .  •' 

retainer,  to  1835,  by  the  judgment  of  this  Court,  recovered  against  one 

defendant  in  Edmond  Creswell,  90^  10«.,  for  damages  and  costs;  and 

of  ^tod/"'  thereupon  the  said  Creswell,  before  Davie  became  bankrupt, 

without  re-  was  committed  to  the  custody  of  the  defendant,  as  Marshal 

ceiTingpay-  ,  , 

mentofthe  of  this  Court,  in  execution  for  the  damages  aforesaid,  bj 

heU  deudned.  ^^i^ue  of  which  Said  commitment  the  defendant  detained 

In  debt  by  the  ^^  ^^  Crcswell  in  execution  for  the  damages  recovered 

assignee  of  A.,  ^ 

a  bankrupt,  by  Davie,  who  became  bankrupt  on  the  25th  of  November, 

flu^lbran  1836,  and  the  plaintiff  was  duly  chosen  assignee  of  his 

STchoi^^  estate  and  effects  on  the  12  th  of  December,  in  the  same 

Mjigiwos  of  a  yeai';  and  that  after  the  plaintiff  had  been  so  elected  assignee, 

execution,  at  the  defendant,  as  such  Marshal,  not  regarding  the  duty  of 

before  his     '  '^  office,  on  the  1st  of  May,  1838,  voluntarily  permitted 

^'"^'yP]^**  Creswell  to  escape,  against  the  will  of  the  plaintiff,  as  such 

that  Wore  the  assignee,  the  said  damages  being  wholly  unpaid  and  unsa- 

notice  of  the 


bankruptcy,  the  attorney  of  A.,  the  plaintiff  in  the  action,  did,  as  such  attorney,  reauire  and 
direct  him  to  discharge  the  prisoner  out  of  custody,  and,  as  such  attorney,  did  give  uoense  to 
the  Marshal  for  the  mscharge,  and  that  the  Marslud,  before  notice  of  the  bankruptcy,  in  pur- 


suance of  such  requirement  and  direction,  discharged  the  prisoner :  HeU,  on  demunrer,  that 
the  plea  was  no  answer  to  the  action,  as  it  did  not  shew  any  sufficient  power  in  the  attorney, 
as  snch,  to  authorite  the  discharge. 


Chapican. 


TRINITY  TERM9  3  VICT^  651 

tisfied ;  and  the  said  judgment  then  and  still  being  in  force         1840. 
and  effect,  whereby  an  action  had  accrued  to  the  plaintiff  as     "savouIy 
such  assiirnee.  &c.  Aasignee,  &c.. 

Pleas,  first,  that  the  defendant  did  not  dischaxge  Creswell;  ^  o. 
secondly,  that  before  the  defendant  had  notice  of  Davie's 
bankruptcy,  Davie  consented  to  CresweFs  discharge,  &c., 
(on  these  two  pleas  issue  was  joined);  and  thirdly,  for  a 
further  plea  in  this  behalf,  the  defendent  saith,  that  one 
William  Wilmot  being  retained  and  employed  by  the  said 
Davie,  as  his  attorney  in  that  behali^  acted  as  such  attorney 
as  aforesaid,  in  prosecuting  and  conducting  the  said  action, 
in  the  declaration  mentioned,  against  the  said  Creswell,  and 
in  procuring  the  said  commitment  of  the  said  Creswell,  as 
in  the  declaration  mentioned ;  he,  the  said  William  Wilmot^ 
during  all  the  time  last  aforesaid^  being  an  attorney  of  the 
said  Court  of  the  late  king  (Wm.  4),  of  our  now  Queen  Vic- 
toria, and,  since  the  death  of  the  late  king  (Wm.  4),  having 
been  the  only  attorney  in  prosecuting  and  conducting  the 
said  action,  and  his  authority,  as  such  attorney,  never  having 
been  revoked.  And  the  defendant,  in  fact,  further  saith, 
that,  after  the  commitment  of  the  said  Creswell,  as  in  the 
declaration  mentioned,  and  before  the  said  Creswell  was 
permitted  to  go  at  lai^  out  of  the  said  prison,  and  out  of 
the  custody  of  the  defendant,  wheresoever  he  would,  with- 
out restraint,  as  in  the  declaration  mentioned,  and  before 
the  defendant  had  notice  or  knowledge  that  the  said  Davie 
had  become  a  bankrupt,  as  in  the  declaration  mentioned,  to 
wit,  on  the  29th  of  November,  1837,  the  said  W.  Wihnot 
so  being  and  continuing  such  attorney  of  the  said  Davie, 
as  aforesaid,  as  such  attorney  did  require  and  direct  the 
defendant,  that  he  should  forthwith  dischaige  the  said 
Creswell  out  of  custody  as  to  the  said  action ;  and  as  such 
attorney  as  aforesaid,  did  give  license  to  the  defendant  to 
dischaige  the  said  Creswell  out  of  the  custody  of  the  defen- 
dant as  to  the  said  action,  and  to  permit  and  to  suffer  him 
to  go  at  large  out  of  the  said  prison,  out  of  the  custody  of 
the  defendant,  wheresoever  he  would,  and  without  restraint; 

VOL.  vm.  u  u  D.  p.  a 
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1840.        and,  thereupon,  before  the  defendant  had  notice  or  know- 

^][^^JJ^    ledge  that  the  said  Davie  had  become  bankrupt,  in  pursuance 

Assignee,  &c.,  of  the  Said  requirement  and  direction  as  aforesaid,  the 

of  Davis 

0.  defendant  did  discharge  the  said  Cresweli  out  of  his  said 

HA.PMAN.     ^^g^^y  1^  ^  ^^  gg|^  actiou,  Bud  did  suffer  and  permit  the 

said  CresweU  to  go  at  large  out  of  the  said  prison,  out  of  the 
custody  of  the  defendant,  wheresoever  he  would,  without 
restraint,  as  he  lawfully  might  for  the  cause  aforesaid,  which 
is  the  said  escape  iu  the  declaration  complained  of;  and 
this  the  defendant  is  ready  to  verify,  &c 

Replication  to  the  third  plea ;  that  Davie  had  become 
bankrupt,  and  the  plaintiff  had  been  chosen  assignee  of  his 
estate,  &c,  before  and  at  the  time  of  the  said  Wihnot's  sup- 
posed requiring  and  directing,  and  giving  license  to  the 
defendant,  in  manner  and  form  as  in  the  plea  allied ;  and 
the  authority  of  the  said  Wilmot,  as  the  attorney  of  the  said 
Davie,  so  to  require  and  direct  and  give  license  to  the 
defendant,  had  become  and  was  thereupon  and  thereby 
before  and  at  the  said  time,  annulled  and  determined. 

Special  demurrer  to  the  replication ;  that  it  attempted  to 
put  in  issue  a  mere  inference  of  law,  whether  the  bank- 
ruptcy of  Davie,  was  a  revocation  of  Wilmot's  authority 
as  the  attorney  of  Davie,  and  that  the  facts  stated  in  the 
replication  did  not  shew  that  the  authority  of  Wilmot,  as 
attorney  for  Davie,  was  ever  revoked  or  annulled.  Joinder 
in  demurrer. 

The  Attorney  Generaly  in  support  of  the  demurrer.  It 
will  be  contended,  on  the  other  side,  that  this  plea  affords 
no  answer  to  the  action.  But  the  question  here  is,  whether 
the  Marsha],  as  a  public  officer,  has  committed  a  breach  of 
duty,  in  discharging  the  prisoner  from  custody,  at  the 
instance  of  the  plaintiff's  attorney,  without  notice  of  any 
act  of  bankruptcy  by  the  plaintiff.  It  must  even  be  con- 
tended, that  if  a  plaintiff  has  conunitted  a  secret  act  of 
bankruptcy,  and  afterwards  authorizes  the  Marshal  to  di^ 
charge  his  debtor,  the  Marshal  will  be  liable  to  his  asagnees 


tRlNITY   TERM,   3   VICT.  669 

sabseqiiently  chosen^  because  their  tide  generally  accrues  from        1 840. 
the  act  of  bankruptcy.     Such  a  responsibility  on  the  part     gj^youBY 
of  the  Marshal  would  imply  a  right  in  every  case,  after  he  A"^%^»  ^^^ 
has  received  from  a  plaintiff  an  order  for  the  discharge  of  his  ». 

debtor,  to  retain  the  debtcxr  until  search  has  been  made  {or 
a  fiat ;  but  the  Marshal  has  no  power  so  to  detain  him.  In 
Withers  v.  Heniy  (a),  Coke,  J.,  said,  '^  The  liberty  of  a  man 
is  a  thing  deemed  veiy  precious  in  the  law,  and  he  ought 
not  to  be  detained  beyond  the  time  of  his  discharge  being 
given ;  and  one  being  in  execution,  the  plaintiff  comes  and 
says  to  the  sheriff,  <  Set  him  at  large  out  of  prison ;'  if  he 
will  detain  him  lifterwards  in  prison,  but  by  the  space  of  an 
hour,  a  tiiae  imprisonment  will  lie.*'  The  Uability  of  the 
Mawhal  cannot,  therefore,  depend  on  the  contingency  of  tbA 
plaintiff's  bankruptcy.  This  action  sounds  in  tort.  Though 
in  form  an  action  of  debt  under  the  statute  Westminster  2> 
13  Ed.  1,  c  11,  and  1  Rich.  2,  c.  12,  it  is,  in  principle,  an 
action  on  the  case  founded  on  a  breach  of  duty.  It  is  clear, 
from  the  case  of  Withers  v.  Henly,  that  the  Marshal  is 
bound  to  discharge  a  prisoner  in  execution  on  the  command 
of  the  plaintiff;  and  it  cannot  be  contended  that  it  is  a 
breach  of  duty  in  him  to  obey  the  command  of  the  plaintiff's 
attorney  on  the  record.  Crozer  v.  Pilling  and  Moore  (b) 
shews,  that  an  action  on  the  case  will  lie  against  a  plaintiff 
and  his  attorney  on  the  record,  for  refusing  to  accept 
the  debt  and  costs,  when  tendered  to  the  attorney  by 
the  debtor  in  execution,  and  for  a  refosal  by  the  at- 
torney to  authorize  the  sheriff  to  discharge  the  debtor;  the 
Court  there  held,  that  the  attorney  was  the  person,  to 
whom,  the  payment  ought  to  have  been  made,  and  that  both 
the  defendants  were  jointly  liable.  It  follows,  therefore^ 
that  the  attorney  on  the  record  has  power  to  give  ail 
anthority  to  the  Marshal  to  discharge,  and  that  his  refusal 
is  the  refosal  of  his  client.  In  2  Inst,  (c)  it  is  said,  that  the 
authority  of  the  attorney  determines  with  the  judgment,  but 

(a)  3  BuIb.  96.  (c)  p.  576. 

(h)  4  B.  &  C.  26. 

tJ  u  2 
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1 840.        that  after  judgment  he  may  sue  out  execution  within  the  year. 

Savoury      without  a  new  warrant ;  and  that,  if  he  sues  out  execution 

Ani^ee,  &c,  within  the  year,  he  may  prosecute  it  afterwards.  GrilberfsLaw 

V.  o/*JSa7ecf«^ion,p.52,istothe6ameeffect  '<  The  party  who  sues 

out  the  writ  may  agree  to  the  liberation  of  the  prisoner." 

(Per  Lord  EUenborough,  C.  J.,  Slackford  v.  Austen  (a). 

22.  K  Jtichardsy  contra.  The  escape  took  place  after  the 
plaintiff  was  chosen  assignee.  The  plea  alleges,  that  Wilmot 
acted  as  Davie's  attorney  ^^  in  prosecuting  and  conducting 
the  action  against  Creswell,  and  in  procuring  his  commit- 
ment" This  authority  would  extend  no  further  than  to 
receive  the  money  to  be  recovered,  and,  on  such  receipt,  to 
acknowledge  satisfaction  on  the  record  (6),  but  he  cannot, 
after  judgment,  release  the  debt  or  damages,  or  acknowledge 
accord  by  the  defendant  with  the  plaintiff  (c).  The  plea 
fiirther  alleges  that  Wilmot,  ^'  as  such  attorney,  did  require 
and  direct"  the  Marshal  to  discharge  CreswelL  No  au- 
thority has  been  cited  for  this  power.  In  Withers  v. 
Henley,  the  plaintiff  ordered  the  dischaige,  a  power  which 
is  not  disputed,  unless  the  plaintiff  has  become  bankrupt ; 
but  the  attorney's  authority  is  so  fiu*  determined  by  the 
judgment,  that  the  plaintiff  may  sue  out  execution  by  a 
different  attorney,  without  an  order  to  change.  On  this 
point  the  case  of  Tipping  v.  Johnson  (d)  is  an  authority.  At 
all  events,  any  right  of  the  attorney  to  interfere  ceased  on 
the  bankruptcy  of  his  client,  for  the  body  of  a  debtor  in 
execution  is  a  security  for  the  payment  of  the  debt,  which 
in  this  case  had,  by  statute  1  &  2  Wm.  4,  c.  56,  s.  25,  vested 
in  the  assignee.  The  bankrupt  himself  could  not  have 
released  the  debt  or  invalidated  the  security :  how,  then, 
could  his  attorney?  The  assignee  is  entitied  to  the  security. 
l^Coleridge,  J. — Suppose  the  plea,  instead  of  a  dischaige  by 
the  plaintiff's  attorney,  had  allied  payment  of  the  whole 
debt  and  costs  to  the  plaintiff,  before  notice  of  his  bank- 

(a)  14  East,  468.  (c)  Com.  Di^.  Attorney,  B.  10. 

(6)  1  Rol.  Ab.  291.  (d)  2  B.  &  P.  357. 
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raptcj;  you  must  go  the  length  of  saying  that  such  pay*        1840. 
ment  could  not  avMl  the  Marshal  in  this  action.] — It  would      s][^^JJ^ 
not  be  good,  at  least  after  the  date  of  the  fiat     That  a  Awif  nee,  &c, 
secret  act  of  bankruptcy  may  make  the  sheriff  a  tort-feasor  «. 

is  dear,  from  the  case  of  Cooper  v.  Chitty  (o),  and  the  Chamiah. 
Marshal  runs  no  greater  risk  than  the  sheriff.  If  notice  of 
an  act  of  bankruptcy  is  required  to  affect  the  Marshal^  why 
should  not  the  sheriff  have  the  same  protection  ?  [  Coleridge^ 
J. — The  sheriff  is  directed  to  seize  the  goods  of  the  debtor, 
not  of  his  assignees ;  but  the  Marshal  acts  as  a  public  officer 
in  discharging  the  defendant  from  execution.] — He  can  only 
discharge  by  due  course  of  law ;  for  the  body  of  the  debtor 
represents  the  debt  As  to  Crozer  v.  Pilling  and  Moore,  it  is 
conceded,  that  if  the  attorney  receives  payment  or  a  good 
tender,  and  refuses  to  discharge,  he  may  render  his  cUent 
and  himself  liable  to  an  action ;  for  it  is  the  attorney's  duty 
to  receive  the  money  recovered.  Davie's  interest  in  the 
detention  was  gone.  In  Ex  parte  Kemshead  {b)  it  was  held, 
that  a  prior  act  of  bankruptcy  by  one  of  the  parties  revoked 
a  submission  to  arbitration. 

The  Attorney  General,  That  is  not  denied;  but  this 
action  is  founded  in  tort 

IL  Fl  Richards*  Berwick  v.  And/rews  (c)  shews  that  it 
is  not  founded  in  tort,  because  it  may  be  brought  by  an 
executor  for  an  escape  in  the  lifetime  of  his  testator. 

The  Attorney  General,  in  reply.  That  is  by  force  of  the 
statute,  4  Ed*  3,  c.  7,  alone.  If  Davie  could  not  invalidate 
the  judgment,  Creswell.is  still  liable  to  the  plaintiff,  not- 
withstanding his  discharge.  This  is  the  first  attempt  to  fix 
the  Marshal  as  a  public  officer  by  an  act  of  bankruptcy 
without  notice ;  payment  to  Davie  will  be  presumed. 

(a)  1  Burr.  20  (c)  2  Ld.  Raym.  971. 

ifi)  1  Rose,  149. 
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1840.  Lord  Denman,  C.  J. — ^The  question  is,  whether  the  cider 

SAvouaY      ^^  ^^  plaintiflT's  attorney,  in  the  original  suit,  can  be  pleaded 
Av^ee,  ice,  bythe  Marshal  to  an  action  for  the  escape  of  a  priscMier  in 
o.  custody  at  the  suit  of  a  judgment  creditor.     With  regard  to 

"^"*^"  the  duration  of  the  attorney's  authority,  it  would  appear, 
from  the  old  books,  that  it  terminates  with  the  judgment 
obtained  in  the  suit,  in  which,  he  had  been  retained ;  but 
the  later  cases  tend  to  shew  that  he  may  sue  out  executioQ 
within  a  year  after  judgment  But  be  that  as  it  may,  I 
think  the  Marshal  has  not  shewn  a  sufficient  ground  to 
relieve  himself  from  responsibility  for  the  escape.  His 
whole  statement  is,  that  the  attorney  of  the  plaintiff  in  the 
former  action,  had  desired  him  to  discharge  the  prisoner  in 
execution ;  but  he  does  not  set  forth,  either  that  the  money 
due  on  the  judgment  was  paid,  or  that  the  attorney  had  the 
special  authority  of  his  client  for  such  dischaige.  If  the 
mere  relation  of  attorney  and  client  would  create  such 
authority,  the  Mars]ial  might  justify  the  discharge,  because, 
in  that  case,  the  act  of  the  attorney  would  be  the  act  of  the 
client;  but  if  no  such  authority  results  from  that  relation,  the 
act  of  the  attorney  alone  cannot,  in  that  case,  supply  the 
Marshal  with  a  valid  defence.  If  he  has  been  deceived  it 
is  unfortunate,  but  a  creditor  must  not,  therefore,  suflRen 
He  has  an  undoubted  right  to  have  the  body  of  his  debtor 
as  a  security  for  the  payment  of  his  debt  It  has  been 
urged,  in  the  course  of  the  argument,  that  the  Marshal 
would  have  made  himself  liable  to  an  action  for  fidse  im- 
prisonment, if  he  had  detained  the  prisoner  in  custody  after 
receipt  of  the  written  o];der  for  his  discharge ;  but  if  such 
action  were  brought  it  would  fail  altogether,  if  it  should 
appear  on  the  trial  that  the  plaintiff  in  the  original  suit 
had  not  received  payment  in  satis&ction  of  the  judgment,  or 
had  not  himself  authorized  the  disdiaige  without  payment 

LiTTLEDALE,   J.  —  I  am  of  the  same  opinion.      The 
authority  of  the  attorney  on  the  record  terminates  with  the 
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judgment;  but  he  may  afterwards  sue  out  execution  within        1840. 
the  year,  and  receive  the  money  due  on  the  judgment ;  and,     'gl^^JJI^ 
if  he  receives  it,  he  may  enter  satis&ction  on  the  record,  Awignee,  6tc. 
(1  Roll.  Ab.  291,)  and  there  are  other  authorities  to  the  «. 

same  effect  Payment  of  the  debt  to  him,  therefore,  would 
be  a  good  payment  But  it  is  not  averred  in  this  plea,  that 
the  money  was  paid  to  him,  but  that,  as  the  plaintiff's 
attorney,  he  required  and  directed  the  Marshal  to  release 
the  debtor  out  of  custody.  The  mere  &ct  of  his  being  the 
plaintiff's  attorney  would  not  of  itself  give  him  an  implied 
authority  to  discharge  the  debtor  out  of  custody  before  he 
receives  payment ;  though,  according  to  the  case  of  Crozer 
V.  Pilling,  if  the  money  was  received  by  the  plaintiff  him- 
self or  by  his  attorney,  the  attorney  alone  may  authorize 
the  discharge  of  the  debtor. 

Pattbson,  J. — It  is  unnecessary  here  to  consider  the 
effect  of  the  bankruptcy.  The  whole  question  turns  on 
the  power  of  a  plaintiff's  attorney  to  discharge  a  defendant 
in  execution;  and  it  is  quite  clear,  that  a  plaintiff's  attorney 
cannot,  of  his  own  authority,  discharge  a  defendant  without 
payment  One  of  two  things  must  appear  as  the  ground 
of  such  discharge,  neither  of  which  is  alleged  by  this  plea ; 
first,  either  a  payment  or  tender  of  the  money  due  on  the 
judgment  to  the  plaintiff  or  his  attorney,  or  that  the 
plaintiff  chose  to  consent  to  the  debtor's  discharge,  without 
payment  It  does  not  allege  payment  or  tender.  If  a 
phdntiff's  attorney  receives  the  money,  he  may  authorize 
the  discharge,  but  the  Marshal,  if  he  relies  on  that  fact, 
must  shew  payment.  Nor  does  the  plea  allege  that  Davie, 
(the  plaintiff,)  dispensed  with  payment,  nor  that  the  at- 
tomey  had  special  authority  fit>m  his  client  to  discharge 
without  payment  For  aught  that  appears  on  this  plea, 
the  client  might  h^ve  positively  forbidden  the  dischaige. 
It  is  defective,  therefore,  for  want  of  shewing  payment  to 
the  then  plaintiff,  or  his  attorney,  and  for  not  shewing 
power  in  the  attorney,  as  his  attorney ,  to  authorize  this 
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1 840.       dischaige.    In  Crozer  v.  PilKng,  there  is  a  short  obeervaticxi 

^^][^^^^    of  Hokoyd,  J.,  to  shew  that  the  Marshal  has  a  right  to 

Afsiffnee,  See,,  detain^  for  the  purpose  of  sadsfymg  himself  that  the  debt 

e.  has  been  paid  after  receiving  an  order  to  dischaige* 

Chafman. 

CoLEBiDGEy  J. — If  we  look  at  the  language  of  this  plea, 
it  does  not  shew  that  the  attorney  had  received  any  special 
authority  from  his  client,  nor  that  he  had  received  the 
money ;  it  only  alleges  a  discharge  by  the  attorney,  of  his 
own  authority,  as  attorney  in  the  cause.  A  public  officer 
is  bound  to  know  the  legal  character  of  the  parties  with 
whom  he  has  to  deal,  and  the  extent  of  an  attorney's  au- 
thority. An  attorney,  merely  as  an  attorney  in  a  cause, 
has  no  authority  to  dischaige  a  defendant  out  of  execution, 
before  satisfaction,  and  no  authority  as  agent  is  alleged  in 
the  present  case. 

Judgment  for  Plaintiff. 


Sharp  v.  D'Almaine. 

If  a  defendant  PeTERSDORPF  shewed  cause  against  a  rule  nisi,  ob- 
is gulty  of  un-      .  . 
reaionable         tained  by  Jame9^  for  staying  the  proceedings,  pursuant  to 

ing  himself  of  ^  ^^o*  ^9  c.  16,  8.  121,  against  the  defendant  in  this  action, 
liTarBction*'  he  having  obtamed  his  certificate  as  a  bankrupt  under  the 
for  a  debt         fiat,  and  the  debt  for  which  the  action  was  brouirht  beinir 

barred  by  the  -©  O 

certificate,  the  proveable  under  the  fiat  A  clear  objection  to  the  present 
relieve  him  ^  application  might  be  taken,  on  the  ground  that  it  did  not 
^^T^^"^  appear,  on  the  fece  of  the  affidavits  supporting  the  rule. 
An  action  on  that  the  defendant's  certificate  had  been  enrolled.  The 
deed  was  com-  affidavits  merely  stated  that  a  fiat  had  been  issued  against 
rdSaDdlSu?  ^^  defendant,  and  that  he  had  obtained  his  certificate  of 

Hajr,  1839.  A 

fiat  issued  against  him  in  June,  in  that  year,  and  he  obtained  his  certificate  in  December.  In 
July,  he  pleaded  non  est  factum.  In  January  following,  he  applied  to  a  judge  to  be  allowed 
to  plead  his  certificate,  puis  darrein  continuance,  and  was  refused.  In  March,  he  applied 
again  at  Chambers,  with  the  same  success,  and  the  plaintiff  obtained  a  verdict  at  Uie  foUowing 
assises,  and  afterwards  signed  judgment.  The  defendant  applied  to  the  Court  to  stay  proceedings, 
ponoant  to  6  Geo.  4,  c.  16,  s.  121,  and  the  application  was  refused. 
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coafarmitj^  and  according  to  law.  By  sect  96,  of  the  1840. 
statute,  it  was  provided,  that  no  '^certificate  of  conformity 
shall  be  received  as  evidence  in  any  court  of  law  or  equity^ 
unless  the  same  shall  have  been  first  entered  of  record." 
As  the  defendant,  therefore,  sought  to  avail  himself  of  his 
certificate,  he  must  of  course  put  it  in  evidence,  and  this  he 
could  not  do  without  shewing  that  it  had  been  enrolled* 
The  &ct  of  the  enrolment  ought  to  appear  on  the  fiice  of 
die  defendant's  affidavits.  He  cited  Jacobs  v.  Phillips  (a), 
and  Osborne  v.  Williamson  (6).  In  both  those  cases,  the 
Court  was  of  opinion  that  on  a  similar  application  to  the 
present,  it  must  be  clearly  shewn  by  the  defendant,  that 
the  certificate  had  been  enrolled.  In  the  latter  case,  it 
was  true,  the  objection  was  waived  by  the  counsel  in  the 
cause,  but  that  was  a  clear  proof  that  if  the  objection  was 
enforced,  it  was  perfectly  valid  If  the  counsel  on  the  other 
side  was  only  prepared  to  produce  the  certificate,  with  the 
certificate  of  enrolment  indorsed  upon  it,  but  without  aa 
affidavit  verifying  it,  that  would  not  suffice.  In  Osborne  v. 
fFHUamson,  Lord  Abinger^  said,  *^  I  think  there  should  be 
an  affidavit  verifying  the  enrolment :  the  loose  expression 
of  the  Lord  Chief  Baron,  in  Jwobs  v.  PhiUipsy  that  the 
bankrupt  is  to  be  discharged  on  the  production  of  his  cer- 
tificate, may  otherwise  grow  into  a  precedent,  that  the 
mere  production  is  sufficient  K  it  were  a  record  of  this 
Court,  the  case  would  be  different ;  but  we  cannot  take 
the  enrolment  of  the  Court  of  Chancery  without  some 
verification." 

James^  in  support  of  the  rule,  stated,  that  he  had  the  cer- 
tificate  in  Court,  and  that  it  had  been  duly  enrolled, 
although  he  was  not  prepared  with  an  affidavit  to  prove 
those  &cts.  He,  therefore,  applied  for  leave  to  amend  the 
materials  of  his  application,  by  producing  such  an  affidavit. 

(a)  1  C,  M.  &  R.  195.  {h)  1  M.  &  W.  560. 
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1840.  CoLBBiDOB,  J. — I  think    the    affidavits    ou^t    to   be 

amended  If  I  discharge  this  rule,  I  shoold  only  grant 
another  on  fiesh  affidavits.  You  had  better  proceed  to  the 
merits. 

Peteridoff. — This  was  an  action  on  an  annuity  deed.  It 
conunenced  in  the  month  of  May,  1839.  In  the  month  of 
July  the  defendant  pleaded  non  est  factum.  In  the  month  of 
June,  a  fiat  issued  against  him,  and  in  the  month  of  Decem- 
ber his  certificate  was  allowed  An  unsuccessful  application 
was  made  by  him  in  January  to  Mr.  Justice  Pattesorh  at 
Chambers,  for  leave  to  withdraw  the  plea  of  non  est  fiictum, 
and  plead  his  certificate.  The  learned  judge  was  of  opinion 
that  the  defendant  was  too  late  in  applying  for  leave  so  to 
do,  in  pursuance  of  the  rule  2  Beg.  Gen.,  H.  T.  4  Wm.  4  {a\ 
by  which  it  was  ordered,  ^^  that  no  such  plea  shall  be  allowed, 
unless  accompanied  by  an  affidavit,  that  the  matter  thereof 
arose  within  eight  days  of  the  pleading  of  such  jdeas,  or 
unless  the  Court  or  a  judge  shall  otherwise  order."  Mr. 
Justice  Patieson  accordingly  refiised  to  allow  him  to  plead 
his  certificate  puis  darrein  continuance.  The  application 
was  renewed  before  Lord  Chief  Justice  Tindal,  with  no 
better  success,  his  lordship  being  of  opinion,  that  it  was  no 
more  than  an  appeal  firom  Mr.  Justice  Pattesoth  and  more- 
over, that  the  conduct  of  the  defendant  had  been  vexatious. 
After  this,  the  plaintiff  took  the  cause  down  for  trial  at  the 
Spring  Assizes,  at  Eangston  in  Surrey.  The  defendant  did 
not  appear  in  support  of  his  plea,  and  the  plaintiff  obtained 
a  verdict,  and  afterwards  signed  judgment  Part  of  the  vexa- 
tious conduct  of  the  defendant  was,  that  he  had  ruled  the 
plaintiff  to  reply  after  the  issue  of  the  fiat.  The  question  was, 
whether  the  defendant  would  now  be  allowed  by  the  Court  to 
avail  himself  of  his  certificate,  after  the  vexatious  conduct  of 
which  he  had  been  guilty,  and  he  having  had  an  opportunity 

(o)  Ante,  vol.  2,  p.  313. 
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of  pleading  his  certificate  in  due  time^  did  not  avail  himflelf       1840. 
thereof?     The  case  of  Sadler  v.   Ckaver  (a),  would,  no     ^'^^^ 
doubt,  be  cited  on  the  other  ride.    There,  the  Court  of   jyj^'^^^ 
Common  Pleas  had  allowed  a  defendant  to  avail  himself 
of  his  certificate,  even  before  judgment,  under  ciicumstancea 
somewhat  similar  to  the  present     But  there  was  no  sug- 
gestion in  that  case  of  any  misconduct  on  the  part  of  the 
defendant    For  these  reasons,  the  present  rule  ought  to  be 


Jamesy  in  support  of  the  rule,  contended,  that  the  de- 
fendant was  either  at  liberty  to  plead  his  certificate,  or  to 
take  advantage  ef  it  by  summary  application  similar  to  the 
present  He  cited  Sadler  v.  Cleaver,  where  it  was  held,  that 
under  the  6  Geo.  4,  c.  16,  s.  126,  which  authorizes  the  di»- 
chaige  of  a  certificated  bankrupt,  taken  in  execution  for  a  debt 
provable  under  his  commission,  the  Court  has  the  power 
of  staying,  even  before  judgment,  proceedings  against  such 
a  bankrupt  for  such  a  debt  That  case  was  precisely  in 
point,  and  endtled  the  defendant  to  have  the  present  rule 
absolute. 

Cur.  adv,  vtilL 

CoLERiDOE,  J. — This  was  a  rule  for  staying  proceedings, 
on  the  ground  of  the  defendant  having  obtained  his  cer- 
tificate, and  the  debt  being  provable  under  the  fiat.  The 
action,  which  was  on  an  annuity  deed,  was  commenced  in 
May,  1839.  Hie  fiat  issued  in  June,  and  the  certificate 
was  allowed  in  December.  The  defendant,  in  July,  had 
pleaded  non  est  factum.  In  January,  he  made  an  unsuc- 
cessfiil  application  to  be  permitted  to  withdraw  that  plea, 
and  plead  de  novo  his  cerdficate.  My  brother  Patteton 
thought  him  too  late,  he  having  outstaid  his  time  for  plead- 
ing it,  as  he  might  have  done  puis  darrein  continuance.     In 

(fl)  7  Bing.  769. 
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1840«       March,  of  this  year,  he  made  the  same  application,  which  I 
^'■^^^J["~^    am  now  considering  at  Chambers,  to  the  Lord  Chief  Justice 
0.  of  the  Common  Pleas,  who  refused  it,  pardy  as  being  only 

arenewal  of  the  formerone,  and  pardy  because  hethoughtthe 
defendant's  conduct  had  been  yexatious  towards  the  plaintiff 
The  plaintiff  then  took  the  cause  down  to  the  Spring  As- 
sizes, where  it  was  undefended,  and  a  verdict  passed  for  the 
plaintiff.  The  application  is  founded  on  the  12l8t  secticm 
of  the  6  Geo.  4,  c.  16,  wluch  enacts,  <^  that  the  bankrupt 
diall  be  discharged  from  all  debts  due  by  him  when  he 
became  bankrupt,  and  from  all  claims  and  demands^  by  that 
statute  *'  made  provable  under  the  commission,  in  case  he 
shall  obtain  a  certificate.''  There  was  no  doubt  that  the 
recovery  of  the  debt  in  quession  would  have  been  banned 
under  ordinary  circumstances  by  the  certificate.  In  Davk 
V.  Shapky  (a),  a  liberal  construction  was  given  to  the  word 
'^dischaiged;"  andwhereacertificatewasallowedafler  verdict, 
in  an  action  commenced  before  the  issuing  of  the  commis- 
sion, a  fL  fiu  issued  afterwards,  and  executed  on  afier 
acquired  property  was  set  aside,  and  the  property  ordered 
to  be  refunded.  And  in  Sadler  v.  Cleaver,  the  Coort 
of  Common  Pleas,  holding  that,  by  the  word  **  dischaiged,** 
it  must  be  taken  that  the  section  pointed  only  to  the  case 
of  '^  a  bankrupt  taken  in  execution,"  (which,  however,  may 
well  be  doubted,)  yet  thought  that  they  might  well  interpose 
and  stay  the  proceedings,  when  it  was  clear  that  the  proceed- 
ings must  lead  to  that  point,  if  allowed  to  go  on«  But  the 
difficulty  which  presses  on  the  bankrupt  here  is^  that  the 
certificate  having  been  allowed  after  plea,  and  before  trial, 
he  might,  but  for  his  own  laches,  have  pleaded  it  puis  dar- 
rein continuance.  He  could  not,  therefore,  now  have  an 
audita  querela,  and  the  application  for  the  Court's  summaiy 
interference  stands  in  place  only  of  that  older  mode  of  pro- 
ceeding. When  the  statute  says  that  the  bankrupt  shall  be 
discharged,  it  must  mean  dischaiged  according  to  some 

(a)  I  B.  &  Ad.  54. 


«• 
D!AUIAINB. 
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r^ular  course  known  in  the  practice  of  the  Courts;  the  1840. 
Court  in  which  the  application  is  made  is  to  intervene,  Shabf 
and  the  party  seeking  to  have  the  benefit  of  the  provision 
must  take  the  necessary  steps  at  the  proper  time.  If  this 
be  not  held  to,  the  consequence  might  be,  that  a  bankrupt, 
obtaining  his  certificate  before  any  plea  pleaded,  might  first 
plead  only  to  the  merits,  and  failing  in  this,  might,  at  any 
later  stage,  apply  for  the  summary  interference  of  the  Court 
This  point  was  not  made  in  either  of  the  cases  cited  above, 
nor  is  it  dear,  according  to  the  &cts  stated,  that  it  could 
have  been  in  either ;  but  all  legal  analogy  shews  that  such 
a  course  could  not  be  allowed  This  view  of  the  case 
proves  what  at  first  sight  did  not  appear,  the  correctness  of 
the  answer  of  the  Lord  Chief  Justice  at  Chambers,  that 
this,  in  truth,  was  substantially  the  same  application  which 
was  made  to  my  brother  Patteson ;  though  varied  in  phrase, 
it  is  really  an  attempt  to  get  over  the  consequences  of  the 
defendant's  own  laches,  and  to  have  the  benefit  of  the  sta- 
tute at  a  later  stage,  and  in  a  summary  manner,  which  in 
an  earlier  stage  the  defendant  might  have  had  by  a  r^ular 
plea  to  be  tried  as  to  the  (acts  by  the  juiy.  I  think,  upon 
this  ground,  the  rule  ought  to  be  discharged. 

Rule  discharged. 


Stockdale  v.  Hansahd. 
(^Before  the  Four  Judges.) 

Jl  HE  plaintiff  in  this  case  had  bromrht  an  action  airainst  ^  ™^«  *<>  •*■! 

,  ^  ^  ,     ^>  the  proceed- 

the  defendants  for  a  libel ;  the  defendants  suffered  judgment  ingB  in  an 
by  de&ult,  and  a  writ  of  inquiry  had  issued  to  the  sheriff,  tue  of'ace^'" 
commanding  him  to  assess  the  damages.  ^^aD^w  of 

the  House  of 
Commons,  tmder  3  Vict  c.  9,  is  absolute  in  the  first  instance. 
The  Court  will  presume  that  the  Speaker,  giving^  the  certificate  pursuant  to  the  act,  has 
•vailed  himself  of  tne  proper  sources  of  information,  to  enable  him  to  grant  the  certificate  without 
hit  stating,  on  the  fiMse  of  it,  what  those  sources  are. 
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1840.  Wigktman  now  applied  to  the  Court  for  a  rule  to  stay  all 

^     "^      '    further  proceedings  in  this  action.    The  application  was 
V.  made  under  the  provisions  of  a  recent  act  la)  of  Parliament, 

entitled,  ^  An  Act  to  give  summary  protection  to  peraons 
employed  in  the  publication  of  parliamentary  papers.^  The 
act  provides,  <<  That  it  shall  and  may  be  lawful  for  any  per- 
son or  persons,  who  now  is,  or  are,  at  hereafter  shall  be,  a 
defendant  or  defendants  in  any  civil  or  criminal  proceeding 
commenced  or  prosecuted  in  any  manner  soever,  finr,  or  on 
account,  o£  in  respect  of  the  publication  of  any  such  iep(M% 
paper,  votes,  or  proceedings,  by  such  person  or  p«»ons,  or 
by  his,  her,  or  their  servant  or  servants,  by  or  under  the 
authority  of  either  House  of  Parliament,  to  bring  before  die 
Court  in  which  such  proceeding  shall  have  been  or  shall  be 
so  commenced  or  prosecuted,  or  before  any  judge  of  the 
same  (if  one  of  the  Superior  Courts  at  Westminster),  fiist 
giving  twenty -four  hours'  notice  of  his  intention  so  to  do,  to 
the  prosecutor  or  plaintiff  in  such  proceeding,  a  certificate 
under  the  hand  of  the  Lord  High  Chancellor  of  Great 
Britain,  or  the  Lord  Keeper  of  the  Great  Seal,  or  of  the 
Speaker  of  the  House  of  Lords,  for  the  time  being,  or  of  the 
clerk  of  the  Parliaments,  or  of  the  Speaker  of  the  House  of 
Commons,  or  of  the  clerk  of  the  same  House,  stating  that 
the  report,  papers,  votes,  or  proceedings,  as  the  case  may  be, 
in  respect  whereof  such  civil  or  criminal  proceeding  shall 
have  been  commenced  or  prosecuted,  was  published  by  such 
person  or  persons,  or  by  his,  her,  or  their  servant  or  servants, 
by  order  or  under  the  authority  of  the  House  of  Lords,  or 
of  the  House  of  Commons,  as  the  case  may  be,  together 
with  an  affidavit,  verifying  such  certificate,  and  such  Court 
or  judge  shall  thereupon  immediately  stay  such  civil  or 
criminal  proceeding,  and  the  same,  and  every  writ  or  pro- 
cess issued  therein,  shall  be,  and  shall  be  deemed  and  taken 
to  be  finally  put  an  end  to,  determined  and  superseded  by 
virtue  of  this  act"    The  affidavits  stated,  that  a  writ  of 

(a)  3  Vict.  c.  9. 
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snmmoDS  had  been  issued,  and  declaration  filed,  that  in-        1840. 
terlocutoiy  judgment   had  been  signed   on  the  11th   of    s5J^^J[^][^ 
February,  1840,  and  notice  of  the  writ  of  inquiry  served  on  «• 

the  12th.  The  affidavits  set  out  fully  all  the  proceedings 
that  had  been  had,  and  brought  the  present  case  entirely 
within  the  meaning  and  operation  of  the  act  The  de* 
daration  is  for  an  alleged  libel  contained  in  a  certain  book, 
purporting  to  be  a  report  of  the  inspectors  of  prisons  in 
Great  Britain. 

Piatt. — The  declaration  is  not  referred  to  in  the  affidavit, 
and  cannot  be  made  use  of  in  reference  to  this  application ; 
for  it  may  be  in  a  different  action,  and  there  is  nothing 
even  to  show  that  it  is  in  this  Court 

fFightman. — It  is  an  office  copy  of  the  declaration  which 
proves  itsel£  The  seal  of  the  Court  is  affixed  to  it,  and  the 
Court  will  take  notice  of  what  comes  in  a  formal  way  fix)m 
its  own  office.  [CoferM%r^,J. — There  maybe  one  hundred  de- 
clarations filed ;  unless  it  is  referred  to  in  the  affidavits,  how 
does  it  appear  that  this  is  the  declaration  in  the  present 
action  ?] — (During  this  discusion,  an  affidavit  of  the  fact  was 
procured). — The  certificate  of  the  Speaker,  is  in  the  follow- 
ing form: — ^^I,  the  Right  Honourable  Charles  Shaw 
Lefevre,  Speaker  to  the  House  of  Commons,  by  authority, 
and  in  pursuance  of  a  certain  statute  made  and  passed 
during  the  present  year  of  our  Sovereign  Queen  Victoria, 
entitled, '  An  act  to  give  summary  protection  to  persons 
employed  in  the  publication  of  Parliamentary  papers ;'  do 
hereby  certify,  that  the  book  and  paper  respectively  men- 
tioned in  this  case,  and  therein  respectively  described  as  a 
book  of  the  Report  of  the  Inspectors  of  Prisons  in  Great 
Britain,  and  a  certain  paper  purporting  to  be  a  copy  of 
reply  to  the  inspectors  of  the  same  for  the  Home  Department, 
with  regBxd  to,  &c.,  &c.,  in  respect  of  which  this  action  has 
been  commenced  and  prosecuted,  were,  and  are,  books  and 
reports,  which  were  published  by  the  above  named  de« 
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1840.        fendantSy  by  order  and  authority  of  the  House  of  Commons. 
Q^^^^l^^^     Given  under  my  hand,  in  pursuance  of  the  statute  in  that 
V'  case  made  and  provided,  this  20th  day  of  April,  1840. 

Charles  Shaw  Lefevre,  Speaker  to  the  House  of  CommoDSp" 
There  were  also  affidavits  verifying  this  certificate,  and 
stating  that  the  plsdntifp  in  this  action,  and  his  attorney, 
T.  B.  Howard,  ha^  been  personally  served  at  two  o'clock 
on  the  day  of  making  this  motion,  with  a  copy  of  that  cer- 
tificate. It  is  difficult  to  conceive  a  meaning  expressed  in 
words  more  clear  than  those  of  this  statute,  and  every  one 
of  its  requirements  has  been  complied  vrith,  and  all  pro- 
ceedings must  be  considered  entirely  at  an  end. 

Patteson,  J. — This  action  was  conmienoed  by  writ  of 
summons,  bearing  date  the  13th  day  of  Februaiy  last; 
whether,  therefore,  this  is  the  declaration  or  not,  it  would 
stay  all  proceedings  under  the  writ  of  sunmions. 

Piatt — There  is  no  sufficient  ground  here  for  the  Court 
to  stay  proceedings.  The  certificate  of  the  Speaker  of  the 
House  of  Commons  ought  specifically  to  refer  to  the  de- 
claration. There  is  nothing  here  to  satisfy  the  Court  that 
the  Speaker  of  the  House  of  Commons  has  ever  seen  it, 
and  yet  he  ought  to  have  seen  it  before  he  can  subscribe 
the  certificate;  it  should  go  on  to  state,  that  the  de- 
claration, &C.,  have  been  seen  by  the  Speaker ;  but  this 
does  not  at  all  shew  that  he  was  cognizant  of  the  contents 
of  the  declaration. 

Wightman  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.-«-The  act  is  on  this  point,  we  think, 
imperative,  and  it  has  been  complied  with.  The  Speaker, 
in  his  certificate,  refers  to  the  declaration,  and  states  that 
the  action  is^  in  respect  of  publications  printed  under  the 
authority  of  the  House  of  Commons.  It  is  then  contended, 
that  he  does  not  say  that  he  has  seen  the  declaration,  in 
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respect  of  which,  he  certifies.     We  must  suppose,  however,        1840. 
that^he  has  referred  to  it,  and  presume  the  certificate  to     g^ZjCT^ 
have  been  given  under  a  fiill  knowledge  of  what  was  ne-  ^' 

cessaiy  to  be  known,  and  that  it  was  the  declaration  in 
the  same  action  as  that  in  respect  of  which  the  present 
application  is  made.  We  are  satisfied  upon  this  point, 
and  this  rule  now  applied  for  must  be  granted. 

Rule  absolute. 


tion. 


Davison  v.  Allen. 

^/WmILLER  shewed  cause  against  a  rule  nisi,  obtained  by  where  an  at- 
Jamee  Cobbett,  for  taxing  to  the  plaintiflPs  attorney  the  |^c^^"" 
costs  of  taxine  his  bill,  less  than  one-«ixth  havimr  been  taxation  ly  3». 

®  '  ^  4ii:,  less  than 

taken  off.     The  amount  of  the  bill  or^inally  delivered,  was  one-sixth,  the 

Si,  I18s.  2cUi  and  that  included  certain  charges  for  pro^  iji^^  \^\^  the 

ceeding  to  make  a  person,  named  Greville,  a  bankrupt  ««t»oft*^»- 

Those  charges  the  plaintiff  contended  that  the  attorney 

ou^t  to  have  obtained  fix)m  Gregory,  because  time  had 

been  given  to  the  debtor  without  certain  stipulations  which 

the  plaintiff  considered  necessary.     Subsequently,  this  bill 

not  being  settled,  a  signed  bill,  to  the  amount  of  10/.  158. 

was  delivered  by  the  attorney  to  his  client     The  difference 

between  the  two  bills  consisted  of  certain  charges  in  respect 

of  business  done,  as  to  a  trust  deed,  which  the  plaintiff 

refused  to  sign,  unless  the  attorney  undertook  not  to  charge 

him  in  respect  of  it     The  bill  was  taxed  before  the  Master, 

and  a  sum  less  than  one-sixth  by  the  amount  of  3«.  4c2.  was 

taken  off.     Under  these  circumstances,  the  present  appli^ 

cation  was  made,  on  the  part  of  the  attorney,  to  obtain  the 

costs  of  taxation.     Miller  contended,  that  as  so  small  a  sum, 

less  than  one-sixth,  was  taken  off  the  bill,  the  ^attorney  was 

not  entitled  to  the  costs  of  taxation.     The  words  of  the 

VOL.    VOL  XX  D.    p.    C. 
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1840.        2  Geo.  2,  c.  23,  s.  23,  were,  "And  the  said  respective 
Davibon       Courts  are  thereby  authorized  to  award  the  costs  of  such 
"•  taxations,  to  be  paid  by  the  parties,  according  to  the  event 

of  the  taxation  of  the  bill;:  that  is  to  say,  if  the  IhU  taxed 
be  less,  by  a  sixth  part,  than  the  bill  delivered,  then  the 
attorney  or  solicitor  is  to  pay  the  costs  of  the  taxation ;  but 
if  it  shall  not  be  less,  the  Court,  in  their  discretion,  shall 
charge  the  attorney  or  client  in  regard  to  the  reasonableness 
or  unreasonableness  of  such  bill."  Where  less  than  a  sixth 
was  taken  off  the  bill,  it  was  not  a  matter  of  right  on 
the  attorney  to  have  the  costs  of  taxation.  The  statute 
left  it  to  the  discretion  of  the  Court  to  determine  ^diether 
he  should  have  them  or  not.  In  the  case  of  Elwood  v. 
Pearce  (a),  where  an  attorney's  bill  had  been  reduced 
nearly  one-sixth  on  taxation,  the  Court  refused  to  allow 
him  the  costs  of  taxation.  There,  Lord  Chief  Justice 
Tindal  observed,  '^  The  amount  deducted  being  so  neaily 
a  sixth,  we  ought  not  to  be  called  upon  by  an  officer  of  the 
Court  to  allow  his  costs  of  taxation."  The  case  of  Baker 
V.  MiUs{b)  was  to  the  same  effect  Besides;,  it  did  not 
appear,  in  the  present  case,  that  the  attorney  had  claimed 
the  costs  of  taxation  at  the  time.  In  Whitfield  y.  Jamet{c)% 
the  Court  of  Common  Pleas  held,  that  where  an  attorney 
is  entitled  to  the  costs  occasioned  by  the  taxation  of  his  bill, 
he  ought  to  apply  for  them  at  the  time ;  and  cannot  re- 
cover them  by  motion,  after  making  a  subsequent  settlement 
This  case  was  an  authority  to  shew  that  the  attorney  could 
not,  on  the  facts  disclosed  to  the  Court,  be  entitled  to  the 
costs  of  taxation. 

James  Cobbetty  in  support  of  the  rule,  contended,  that  it 
appeared,  from  the  affidavits,  that  the  deductions  which  had 
taken  place  in  the  attorney's  bill,  rather  arose  from  the 
Master  disallowing  different  classes  of  items,  as  not  being 

(a)  Ante,  vol.  1,  p.  251.  (c)  1  Bing.  207;  8  Moo.  40. 

(6)  Ante,  vol.  2,  p.  382. 
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properly  chargeable  to  the  plaintiff,  than  from  the  dis^  1840. 
allowance  of  any  one  particular  item  as  objectionable.  That 
being  the  case,  the  attorney  had  not  shewn  that  species  of 
misconduct  which  would  induce  the  Court  to  deprive  him 
of  his  costs  of  taxation.  He  cited  White  v.  Milner  (a), 
where  it  was  held,  that  the  attorney  was  not  compellable  to 
pay  the  costs  of  taxation,  where  the  deduction  of  one-sixth 
is  occaaoned,  not  by  particular  items  being  reduced  by 
taxation,  but  by  a  whole  branch  of  it  being  disallowed. 
That  case  was  the  converse  of  the  present,  and  by  parity  of 
reasoning,  was  an  authority  to  shew  that  the  attorney  was 
entitled  to  the  costs  of  taxation. 

CoLERiDOE,  J. — The  smallness  of  the  amount  of  the 
original  bill,  and  the  sum  taxed  off,  and  the  sum  claimed  as 
the  costs  of  taxation,  shew  that  this  application  proceeds  from 
bad  feeling,  and  nothing  else.  I  think  the  Court  ought  not 
to  countenance  such  an  application.  In  the  case  of  Elwood 
V.  Pearce,  the  Court  of  Common  Pleas  did  not  think  that 
it  ought  to  be  called  upon  by  an  officer  of  the  Court  to 
compel  the  claimant  to  pay  the  costs  of  taxation.  As  that 
is  a  very  convenient  course,  when  the  statute  leaves  the 
matter  to  the  discretion  of  the  Court,  I  shall  abide  by 
it  But  I  must  say,  that  where  an  attorney  has  a  claim 
upon  his  cUent,  and  which  he  may  endeavour  to  obtain  from 
him  by  demanding  it,  I  think  that  ought  to  be  done  before 
he  comes  to  the  Court  If  that  is  not  done,  and  he  fails 
after  all,  it  is  but  just  that  the  rule  should  be  discharged  with 
costs. 

Rule  discharged,  with  costs. 

(a)  2  H.  Bl.  357. 
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Habvet  V.  O'Meaha. 

Where  an  issue  Ji^ELL  Y  and  Butt  shewed  cause  against  a  rule  nisi,  ob- 
fendant  to  have  tained  by  Wightmariy  for  setting  aside  the  issue  and  notice  of 

in  T839^*l^n*a     ^^  ^^  *^^  ^^^»  ^^  ^^  ground  of  irregularity.  It  appeared, 

capias  utlaga-    from  the  affidavits,  tiiat  Mr.  Harvey  had  commenced  his  ac- 
tum, founded        ...  mi 
on  a  capia3  is-    tion  by  writ  of  capias  on  the  17th  of  December,  1834.    The 

the  Court  will    defendant  was  out  of  the  country  at  that  time,  and  the  plaintiff 
assume  that  the  j^  jjq  means  of  brineinff  his  cause  into  Court,  except  by 

mtermediate  0*0  -^  r     j 

continuing  pro-  proceedings  to  outlawry.   Such  proceedings  were  accordin^y 

cess  has  been  •  i«i  .-. 

regular,  unless   Commenced,  and  continued  until  the  middle  of  last  year.  Tnen 

shei^!*^"^  "    ^^  defendant  came  to  the  Court  to  set  aside  the  proceedings 

The  form  of  j^  outiawxy.     The  case  was  discussed,  and  on  payment  of 

issue  given  m  "^  •     j 

the  schedule  costs  the  Outlawry  was  set  aside,  and  the  defendant  admitted 

ofH.  T.,  4  to  defend   the   action  (a).      A  common   appearance  was 

^varied^ac-  ^^^t^^'G^l  ^^  the  causc,  and  the  plaintiff  accordingly  declared, 

cording  to  the  The  declaration  commenced  in  these  terms,  in  speaking  of 

facts  of  the  ,    .  . 

case,  so  as  to  the  defendant,  '^  who  has  been  arrested  in  an  action  on 
truly.^™  °  promises."  To  this  the  defendant  pleaded,  and  issue  being 
joined,  the  issue  was  delivered  with  the  notice  of  trial  endorsed. 
On  this  being  delivered,  a  summons  was  taken  out  to  set 
aside  the  issue,  as  it  was  said  not  to  be  in  compliance  with 
the  rule  of  Court,  the  meaning  of  that  statement  in  the  issue 
being,  that  the  defendant  had  been  arrested  under  a  capias, 
by  which  the  action  had  been  commenced,  whereas  he  had 
not  been  so  arrested,  but  had  been  arrested  under  a  capias 
udagatum.  Mr.  Justice  Patteson  was  of  opinion  that  the 
issue  was  not  in  compliance  with  the  rule,  as  the  truth 
ought  to  be  stated.  A  fresh  issue  was  accordingly  delivered 
in  these  terms :  "  London  to  wit  Daniel  Whittie  Harvey, 
the  plaintiff  in  this  suit,  by  II.  Witby,  his  attorney,  complains 
of  John  O'Meara,  Esq.,  the  defendant  in  this  suit,  who  has 
been  arrested  by  virtue  of  a  writ  of  capias  utiagatum  issued 
the  8th  day  of  May,  a.  d.,  1839,  out  of  the  Court  of  our 

(fl)  Ante,  vol.  7,  p.  725. 
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SoTcreign  Lady  the  Queen,  before  the  Queen  herself  at        1840. 
Westminster,  which  said  capias  utlagatum,  and  the  proceed-       Habvey 
ings  to  outlawiy,  whereon  the  same  was  founded,  were  had  »• 

and  taken  upon  a  certain  writ  of  capias  issued  on  the  17th 
day  of  November,  a.  d,  1834,  out  of  the  Court  of  our  late 
Sovereign  Lord,  King  William  the  Fourth,  before  the  said 
late  King  himself  at  Westminster,  and  to  which  last-men-, 
tioned  writ  the  defendant  hath  appeared  in  this  action." 
From  this  form  it  would  appear,  that  the  directions  of  15  Reg. 
Gen.,  M.  T.,  2  Wm.  4  (a),  as  to  the  commencement  of  de- 
clarations, as  well  as  the  form  of  issue  given  by  the  rules  of 
HL  T.  4  Wm.  4  (6),  had  been  pursued.     The  exact  words  of 
the  form  had  not  been  adopted,  nor  did  the  rule  require 
that  they  should  be.     The  words  of  the  rule  were,  "  issues, 
judgments,  and  other  proceedings  in  actions  commenced 
on  process,  under  2  Wm.  4,  c.  39,  shall  be  in  the  several 
forms  in  the  schedule   hereunto  annexed,  or  to  the  like 
effect,  mutatis  mutandis:   provided,  that  in  case  of  non- 
compliance, the  court  or  a  judge  may  give  leave  to  amend." 
Here,  a  true  statement  of  facts  had  been  made,  and  the  pre- 
scribed form  of  the  issue  followed,  mutatis  mutandis.     It  was 
true  that  no  statement  was  made  of  the  outlawry  being  set 
aside ;  but  that  was  not  necessary,  because  the  defendant 
could  not  have  appeared,  unless  they  had  been  set  aside. 
It  was  difficult  to  know  what  objection  could  be  taken  to 
the  form  of  issue  adopted  by  the  plaintiff. 

fFigfUman,  in  support  of  the  rule,  said,  that  the  objection 
was  to  the  form  of  the  issue,  by  which,  the  defendant  might 
be  precluded  from  the  advantage  of  his  plea  of  the  Statute 
of  Limitations. 

KeUy  contended,  that  the  form  of  the  issue  could  not 
preclude  the  defendant  from  availing  himself  of  the  Statute  of 
Limitations,  if  he  was  so  advised.   If  he  pleaded  such  a  plea, 

(a)  Ante^  vol  1,  p.  474.  (6)  Ante,  vol.  2,  p.  327. 
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1 840         the  plaintiff  would  reply  accordingly.     Under  these  diciiin- 
Haefby      stances,  it  was  submitted,  that  the  present  rule  ou^t  to  be 

Wightman^  in  support  of  the  rule,  contended,  that  by  the 
statement  contained  in  the  issue,  of  the  day,  on  which,  the 
capias  issued^  namely,  on  the  17th  of  November,  1834,  the 
defendant  would  be  ousted  of  the  benefit  of  the  plea  of  the 
Statute  of  Limitations,  to  which  he  was  otherwise  fully 
entitled.  It  was  decided,  in  the  case  of  Whipple  v.  Manley  (a), 
that  the  record  was  conclusive  evidence  of  the  day  on  which 
the  writ  issued ;  and  if  a  wrong  day  had  been  inserted,  the 
proper  course  was  to  apply  to  the  Court  to  amend  the  record. 
In  the  present   case,  therefore,  the   defendant  had  pui^ 
sued  the  course  which    the   practice  required*      By  the 
Uniformity  of  Process  Act,  however,  2  Wm.  4,  c.  39,  a  10, 
it  was  provided,  ^^  That  no  writ  issued  by  authoii^  of  this 
act  shall  be  in  force  for  more  than  four  calendar  mcmths 
fix>m  the  day  of  the  date  thereof,  including  the  day  of  such 
date ;  but  eveiy  writ  of  summons  and  capias  may  be  con- 
tinued by  alias  and  pluries,  as  the  case  may  require,  if  any 
defendant  therein  named  may  not    have  been    arrested 
thereon  or   served   therewith.     Provided  always,  that  no 
first  writ  shall  be  available  to  prevent  the  operation  of  any 
statute,  whereby  the  time  for  the  commencement  of  die 
action  may  be  limited,  unless  the  defendant  shall  be  arrested 
thereon,  or  served  therewith,  or  proceedings  to  or  toward 
outlawry  shall  be  had  thereupon ;  or  unless  such  writ,  and 
every  writ  (if  any)  issued  in  continuation  of  a  preceding 
writ,  shall  be  returned  non  est  inventus,  and  entered  of 
record  within  one  calendar  month  next  after  the  expirad<m 
thereof  including  the  day  of  such  expiration,  and  unless 
every  writ  issued  in  continuation  of  a  preceding  writ,  shall 
be  issued  within  -one  such  calendar  month  after  the  ex- 
piration of  the  preceding  writ,  and  shall  contain  a  me- 
morandum indorsed  thereon  or  subscribed  thereto,  specifying 

(a)  Ante,  vol.  5,  p,  100. 
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the  day  of  the  date  of  the  first  writ ;  and  return  to  be  made  1840. 
in  bailable  process  by  the  sheriff  or  other  officer  to  whom  ^^hIkveT' 
the  wtit  shall  be  directed,  or  his  successor  in  office,  and  in  ,  *^* 
process  not  bailable  by  the  plaintiff,  or  his  attorney  suing 
out  the  same,  as  the  case  may  be."  The  objection  to  the 
form  of  issue  in  the  present  was,  that  the  connection  be- 
tween the  first  process  and  the  capias  utlagatum,  should 
have  appeared  in  the  replication,  or  have  been  shewn  in 
the  commencement  of  the  issue,  by  the  statement  of  the 
intermediate  continuances.  The  first  writ  of  capias  issued  in 
1834,  and  may  have  been  kept  in  the  pocket  of  the  plaintiff 
until  the  issuing  of  the  capias  utlagatum.  There  may  have 
been  a  hiatus  in  the  proceedings  of  the  plaintiff,  which 
would  fiimish  a  valid  objection,  but  of  which,  by  this  mode  of 
statement,  the  defendant  is  prevented  fix)m  availing  himself. 
If  the  only  mode  by  which  the  defendant  was  brought 
into  Court,  was  by  issuing  a  writ  of  capias  utlagatum,  the 
issue  ought  to  shew  the  connection  of  that  writ  with  the 
original  process.  It  did  not  state  that  the  capias  issued  in 
1834  was  regularly  continued.  Suppose  four  months  had 
elapsed  fix)m  the  issue  of  the  first  writ,  and  it  had  not  been 
continued,  or  steps  taken  towards  outlawry,  the  proceedings 
would  be  irregular.  The  whole  of  the  intermediate  pro- 
ceedings might  be  perfectly  irregular,  and  yet  it  was  not 
shown  here,  whether  they  were  so  or  not.  A  return  of  non 
est  inventus  ought  to  have  been  made,  and  entered  of  re- 
cord within  a  calendar  month  next  after  the  expiration  of 
the  writ  No  statement  of  such  a  step  having  been  taken 
was  here  introduced.  It  was  quite  consistent  with  the 
state  of  things  here  set  forth,  that  the  capias  utlagatum  had 
not  been  founded  on  that  first  issued  writ,  but  on  some 
other  writ  issued  within  six  years.  No  doubt,  that  when 
the  outlawry  was  reversed,  the  defendant  undertook  to 
appear,  but  non  constat,  that  he  undertook  to  appear  to  a 
writ  which  issued  in  1834.  Again,  there  was  no  affidavit  to 
shew  that  the  defendant  had  not  appeared  to  any  of  the  prior 
proceedings.     This  was,  in  fact,  a  short  mode  of  getting 
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nd  of  any  irregularity  which  might  have  arisen  in  the  course 

hIrvby       ^^  ^®  plaintiflTs  proceedings,  instead  of  replying  the  steps 

O'Mi  which  had  been  taken,  which  would  be  the  ordinary  way. 

The  Court  would  not  sanction  a  course  which  would  have 

the  effect  of  ousting  the  defendant  of  his  rights. 

CoLEBiDOE,  J. — The  first  ground  of  this  application  is, 
that  the  proviso  in  section  10  of  the  Uniformity  of  Proees 
Act  ought  to  appear  to  have  been  complied  with.    Iliat 
point  does  not  seem  to  be  supported.     To  the  writ  of  capias 
utlagatum,  the  defendant  appeared ;  it  is  said  that  by  the 
mode  of  statement  adopted  in  the  issue  by  the  plaintiff,  he 
will  conclusively  oust  the  defendant  of  the  benefit  of  his 
plea  of  the  Statute  of  Limitations,  although  irregularities 
may  have  taken  place  in  the.  course  of  the  plaintiff's  pro- 
ceedings in  continuing  his  process.     If  the  statement  con- 
tained [in  the  issue  is  untrue,  an  application  should  have 
been  made  to  set  aside  the  issue,  on  the  ground  that  it 
was  untrue,  and  the  truth  might  then  have  been  set  fortL 
This,  however,  has  not  been  done ;  it  must,  therefore,  be 
taken   that  the  proceedings   of  the  plaintiff  are  r^ukr. 
Then  as  to  the  objection,  that  the  form  of  this  issue  does 
not  correspond  with  the  form  given  by  the  rule  of  Court,  it 
would  be  impossible,  in  this  particular  case,  to  make  the 
issue  correspond  with  the  very  language  of  the  form.    If 
the  pMntiff  had  pursued  the  form  exactly  as  it  is  prescribed 
in  the  rule,  an  objection  would  have  been  made,  that  the 
statement  was  not  true.     The  rule  itself  only  requires  that 
the  form  should  be  adopted,  or  ^  to  the  Uke  effect,  mutatis 
mutandis."  The  present  rule,  must,  therefore,  be  discharged, 
pnd  with  costs. 

Rule  discharged,  with  costs. 
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LaWBENCE  V,  WiLCOCK- 

(Before  the  Four  Judges.) 
A  SSUMPSIT.     The  first  count  in  the  declaration  stated^  Aasumpsit. 

,        -  _      ,  .  .      The  ^rst  count 

that  the  defendant  was  a  tenant  to  the  plaintifF  of  a  certain  of  thedeclan- 
fiurm,  lands,  and  premises,  and  in  consideration  thereoi^  the  mag^^i*^ 
defendant    then    promised   the   plaintiflF,  (amongst  other  *f^^iff^„^. 
things,)  to  eat,  spend,  use,  employ,  and  consume  upon  the  seauenceoftho 
said  farm,  lands,  and  premises,  all  the  hay  which  should  moving  largo 
grow  and  arise  thereon,  during  the  continuance  of  the  said  S^'^off  Se*^ 
tenancy,  and  that  the  defendant  was,  and  continued  tenant  premises,  held 
to  the  plaintiiBr  of  the  said  &rm,  lands,  and  premises,  with  piamtiff,  and 
the  appurtenances,  for  a  long  space  of  time,  to  wit,  from  JLne^r  con- 
the  time  of  makmg  the  said  promises  until  the  12th  day  of  ^^e^tha^^^ 
May,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  **>«  M>d  pre- 

-    _  ,  .  .        •      mises,  contrary 

and  thirty-seven ;  yet  the  defendant,  disregarding  his  said  to  his  a^pree- 
promise,  and  contriving  and  intending  to  injure  the  plain-  "i^ntS*     ^ 
tiffin  this  behalf  after  the  making  of  the  said  promise,  and  ^  T^  *""!."" 
during  the  continuance  of  the  said  tenancy,  to  wit,  on  the  writ  was  w. 
day  and  year  first  aforesaid,  and  on  divers  other  days  and  retamed  aver, 
times  between  that  day  and  the  said  12th  day  of  May,  in  pi2n^,*tith 
the  year  of  our  Lord,  one  thousand  eiirht  hundred  and  ^  '**•  2 A 

.  .  .  damages.    On 

thirty-seven  aforesaid,  took  and  carried  away,  off,  and  from  motion  to  set 
the  said  farm,  lands,  and  premises,  divers  large  quantities,  of  trial,  and* 
to  wit,  one  thousand  yards  of  hay  of  great  value,  to  wit,  of  ^^J^^j"*    > 
the  value  of  one  hundred  pounds,  which  had  arisen  and  was  held  that 

.  ,  the  sheriff  had 

grown  upon  the  said  farm,  lands,  and  premises,  during  the  no  inrisdiction 
continuance  of  the  said  tenancy,  and  sold  the  same,  and  ^,^4  c.  42 
used,  spent,  and  consumed  the  same  elsewhere,  than  on  the  \P»  *®  *^  • 

^        ^  this  cause,  and 

said  £irm,  lands,  and  premises,  or  any  part  thereof  contrary  that  the  ob- 
to  the  said  promise  of  the  defendant,'  so  by  him  made  in  {^ken  too  late, 
that  behalf  as  aforesaid.  ^^^  ^ 

before  the  we- 
riff  had  been  gi?en  by  both  parties. 
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1840.  Plea  to  this  count.  That  the  defendant  did  not  take  and 

LawTencb     ^*"^  away,  off,  and  from  the  said  fisurm,  lands,  and  premises. 
9'  any  hay,  which  had  arisen  and  grown  upon  the  said  fiom, 

lands,  and  premises,  during  the  continuance  of  the  said 
tenancy,  nor  sell  the  same,  nor  use,  spend,  or  consume  the 
same  elsewhere  than  on  the  said  farm,  lands,  or  premises, 
or  some  part  thereof.  The  sum  indorsed  on  the  writ  was 
SI,  18«.  At  the  trial,  before  the  sheriff  of  Lancashire,  the 
quantity  of  hay  removed  off  the  premises  was  proved,  and  a 
custom,  which  rated  the  value  of  the  manure  at  a  shilling 
for  every  yard  of  hay  removed,  and  the  jury  found  a  verdict 
for  the  plaintiff  for  3L  14«.  2d.  It  appeared,  by  the  affidavits 
of  the  London  agent  of  the  plaintiff's  attorney,  that  the  de- 
fendant's  attorney  had  attended  a  summons  before  Tindalf 
C.  J.,  and  had  then  made  no  objection  to  the  cause  being 
tried  before  the  sheriff;  and  that  afterwards  the  plaintiffs 
attorney  had  an  interview  with  the  defendant's  attorney,  and 
that  a  written  agreement  was  signed  by  each  of  them,  for 
putting  off  the  trial  to  another  day.  A  rule  was  afterwards 
obtained,  for  setting  aside  the  writ  of  trial  and  subsequent 
proceedings  in  this  cause,  on  the  ground,  that  the  first 
count  of  the  declaration  being  for  unliquidated  damages, 
the  sheriff  had  not  power  to  try  the  issue. 

EUis  shewed  cause.  First,  it  may  be  contended,  in- 
dependently of  authorities,  that  it  is  now  too  late  for  the 
defendant  to  object,  after  a  tacit  consent  to  the  trial  being 
had  before  the  sheriff.  Price  v.  Morgan  {a).  But  here, 
there  has  been  an  express  consent  Consent,  indeed,  cannot 
give  jurisdiction,  as  was  decided  in  Smith  v.  Brawn  {b),  but 
that  was  an  action  of  tort :  but  an  objection  to  jurisdiction 
may  be  waived  by  consent  Secondly,  if  the  defendant  is 
at  liberty  now  to  make  the  objection,  it  cannot  be  sustained. 
The  action  is  substantially  for  the  value  of  the  manure, 
which  ought,  according  to  the  agreement,  to  have  been  laid 

(a)  a  Mee.  &  Wels.  53.  (6)  2  Mee.  k  Wels.  S51. 
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on  the  land,  the  object  of  the  action  being  to  recover  the        1840. 
value  of  the  manure,  arising  firom  the  consumption  of  the     LAinuwcB 
quantity  of  hay.     Price  v.  Morgan  is  an  authority  on  this  v* 

point  also ;  it  is  not  necessary  that  the  Court  should  see, 
upon  the  face  of  the  record,  what  the  amount  of  damages 
should  be  ;  it  is  sufficient  that  it  is  a  matter  of  simple  com- 
putation, after  certain  evidence  has  been  given,  otherwise 
an  action  for  not  delivering  goods  sold  could  not  be  tried 
before  the  sheriff.  Broggref  v.  Hawke  (a).  In  AUen  v. 
Pink  (Jb),  Lord  Abinger,  C.  B.,  said,  '^  I  am  rather  disposed 
to  extend,  than  to  limit  the  operation  of  the  act"  Jacquet 
V.  Bower  (c)  will  be  cited  on  the  other  side.  That  was  an 
action  for  damages,  by  reason  of  the  dischai^  of  the  plain- 
tiff fix>m  the  service  of  the  defendant,  without  notice,  as 
well  as  for  wages,  and  the  judgment  of  the  Court  proceeded 
on  that  ground.  The  result  of  the  ca^es  seemed  to  be,  that 
wherever  the  Court  would  grant  an  application  for  reducing 
the  damages,  the  action  would  be  for  damages  sufficiently 
liquidated  for  the  purpose  of  this  act;  and  in  such  an 
action  was  this,  it  was  clear,  that  if  the  jury  had  given  double 
the  amount  stated  in  the  evidence,  this  Court  would  have 
granted  a  new  trial 

Cowling,  contra.  Even  if  a  consent  had  been  proved,  it 
had  no  effect;  this  is  stated  in  Jerviis  New  Rules {d),  as 
the  result  of  the  cases,  Smith  v.  Browrh  and  Allen  v.  Pink  ; 
and  there  is  no  difference,  in  this  respect,  between  actions 
for  torts  and  actions  on  contracts. 

Pattbson,  J. — In  Edge  v.  Shaw  and  Wife  («),  where 
the  sum  indorsed  upon  the  writ  exceeded  20/.,  though  both 
parties  had  gone  to  trial  before  the  sheriff  without  making 
any  objection,  the  Court  set  aside  the  verdict 

(a)  3  Bing.  N.  C.  880 ;  6  Scott,  v.  Bowa,  6  M.  &  W.  155. 

148.  (*  Note  429. 

(6)  4  M.  &  W.  140.  (c)  2  C,  M.  &  R.  415;  S.  C. 

(c)  7  Dowl.  331.  S.  C.  Jacquot  4  Dowl.  189. 
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1840. 


Lawasnce 

WlLCOCK. 


Lord  DenmaN)  C.  J. — The  rule  must  be  made  absolute. 
It  is  better  that  the  practice  should  be  clearly  understood, 
and  should  not  depend  on  too  nice  distinctions.  Baron 
Parke  considered  the  case  in  DowUng  before  he  delivered 
the  judgment  of  the  Court 

Rule  absolute. 


Where  monev 
bas  been  paid 
by  a  client  to 
one  of  two  at- 
torneys, nait- 
nen,  ana 
whidi  has  been 
iq;>ptied  to  their 
own  use,  in  ac- 
count with 
their  bankers, 
the  Court  will 
summarily 
compel  them 
to  refund. 


In  the  matter  of  Fobd  and  Thomas. 

JcLTHERTON  shewed  cause  against  a  rule,  obtained  by 
Tomlimoriy  which  had  been  referred  to  the  Master  for  his 
report,  requiring  Messrs.  Ford  and  Thomas  to  pay  over  to 
their  client  certain  moneys  which  had  come  to  their  hands 
as  attorneys.  It  appeared,  by  the  report,  that  the  money 
had  been  received  b^  Mr.  Ford,  and  paid  into  the  hands  of 
the  bankers  of  the  firm,  on  the  partnership  account  The 
firm  being  indebted  to  the  bankers,  the  money  so  paid  in 
was  applied  in  part  liquidation  of  their  debt  The  object  of 
the  present  application  was,  that  these  moneys  should  be  re- 
funded to  the  client  Atherton  admitted,  that  with  respect 
to  Mr.  Ford,  the  rule  must  be  made  absolute ;  but  as  to 
Mr.  Thomas,  that  he  could  not  be  made  liable  in  this  form 
of  application,  although  he  might  in  an  action  for  money 
had  and  received.  The  reason  of  the  summary  interference 
by  the  Court  to  compel  an  attorney  to  pay  over  money  re- 
ceived by  him  for  his  client  was,  that  some  personal  miscon- 
duct on  his  part  as  an  officer  of  the  Court  existed.  Mere 
negligence  was  not  sufficient  He  cited,  1  Tidd^s  Prac. 
p.  98,  edit  9  ;  1  Chitty^s  Archboldy  67.  In  the  matter  of 
Charles  Bonner  (a),  it  was  decided,  that  where  an  attorney, 
employed  both  by  vendor  and  purchaser,  receives  the  pur- 
chase money  and  omits  to  pay  it  over,  and  afterwanfe 
becomes  bankrupt,  and  obtidns  his  certificate,  the  Court 
will  not  make  a  rule  compelling  him  to  pay  the  account, 


(a)  1  N.  &  M.  555. 
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unless  fraud  is  shewn.     In  that  case  Mr.  Justice  Parke  said,        1840. 
"  There  must  appear  a  clear  case  of  fraud,  not  merely  that  ij^^P'^'Iir'  f 
there  has  been  a  non-payment  of  money.     We  think  that  in        Foao 
these  affidavits  there  is  no  fraud  shewn.     The  claim  here  is      Thomas. 
the  common  case  of  a  debt,  which  is  discharged  by  the  cer- 
tificate."   In   the  present  case,  as  no  fraud  was  shewn,  nor 
indeed  any  misconduct  on  the  part  of  Mr.  Thomas,  such  an 
application  could  not  succeed     The  present  was,  in  fact,  a 
penal  application.     It  was  analc^ous  to  the  case  of  a  firm 
consisting  of  two  partners,  where  the  civil  liability  might 
be   joint,  yet   the   criminal    liability    would    be    several. 
One  would  not  be  liable  for  the  CTiminal  conduct  of  the 
other.     Nothing,  therefore,  existed  to  prevent  the  appli- 
cation from  being  successful  as  to  Mr.  Ford,  although  the 
rule  ought  to  be  discharged  as  to  Mr.  Thomas. 

TomUnsorif  contra,  was  stopped  by  the  Court 

CoLEBiDGE,  J. — It  appears  to  me  that  this  rule  is  not 
firamed  so  as  to  cast  any  imputation  on  Mr.  Thomas.  This 
rule  does  not  call  on  him  to  answer  the  matters  in  the  affi- 
davit It  imputes  no  misconduct  to  him  at  alL  There  can 
be  no  hardship  in  the  case,  because  we  find  that  the  money 
has  been  applied  for  the  benefit  of  the  finn.  But  unless 
the  Court  can  see  that  it  is  proper  on  principle,  the  Court 
would  not  interfere  to  make  the  rule  absolute,  merely  on 
the  ground  of  no  hardship  existing  in  the  case.  It  has  been 
s^d,  that  the  only  case  in  which  interference  on  the  part  of 
the  Court  takes  place,  is  where  there  has  been  fraud  or  mis- 
conduct on  the  part  of  the  attorney.  Several  cases  have 
occurred,  however,  in  which  no  misconduct  was  imputed  to 
the  attorney;  but  there  has  been  a  neglect  of  duty,  and  the 
Court  has  so  interfered.  As  for  instance,  where  it  appears 
that  there  has  been  neglect  of  duty  with  respect  to  the  re- 
ceipt of  money  or  documents  which  have  come  to  the  hands 
of  the  party  in  the  character  of  an  attorney.  It  is  not  here 
disputed  that  the  money  in  question  came  into  the  hands  of 
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Ford 

and 

Thomas. 


1840.       Messrs.  Ford  and  Thomas  as  attorneys.    The  du^  of  the 

In^ematterof  ^"^  ^^  ^  ^PP^J  *^^  money  in  the  way  the  client  directed 
They  have  not  done  so,  and  the  consequence  is,  that  each 
partner  in  the  firm  is  pereonaUy  guilty  of  neglect  of  duty 
in  not  paying  it  over.  In  such  a  case,  the  Court  will  not 
drive  the  client  to  bring  his  action,  but  will  summarily 
compel  the  attorneys  to  refund.  The  present  rule  must, 
therefore,  be  made  absolute. 

Rule  absolute. 


Where  upon 
shewing  cause 
against  a  rule 
for  an  attach- 
ment for  the 
non-perfonn- 
ance  of  an 
award,  the 
Court  dis- 
charges the 
rule  without 
costs,  on  a  pre- 
liminary ob- 
jection to  the 
insufficiency  of 
the  affidavit, 
demamUngtbe 
performance 
of  the  award, 
the  objecting 
party  has  a 
right  to  enter 
into  the  merits, 
in  order  to 
have  the  rule 
discharged, 
wUh  costs,  and 
does  not  there- 
by waive  his 
right  to  the 
dischaigo  of 
the  rule,  wAA- 
out  costs. 


Re  Chamberlain. 

JKm  V.  Richardi  shewed  cause  against  a  rule,  obtained  by 
Whateleyy  for  an  attachment  for  the  non-performance  of  an 
award.  As  a  preliminary  objection,  he  contended,  that  the 
affidavit  of  service  of  the  award,  and  the  demand  of  per- 
formance thereof,  was  insufficient. 

Whatelet/y  contra,  contended  that  it  was  sufficient 

CoLEBiDOE,  J. — I  think  the  affidavit  is  not  sufficient 
The  rule  must,  therefore,  be  discharged,  and  without  costs, 
as  the  discharge  proceeds  merely  on  a  preliminary  objec- 
tion. 

R.  V.  Richards  declined  having  the  rule  dischaiged  on 
those  terms,  but  proposed  to  enter  into  the  merits  of  the 
case  conditionally. 

Whateley  contended,  that  the  learned  counsel  must  make 
his  election,  whether  he  would  take  the  rule  disdiaiged 
without  costs  or  not  If  he  did  not  take  it  in  that  form,  he 
must  proceed  to  the  merits,  and  then,  whether  it  was  made 
absolute  or  not,  must  depend  cm  the  merits. 


R»  V.  Richards  contended,  that  at  all  events  the  rule 
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must  be  discharged,  but  whether  he  was  entitled  to  costs        1840. 
must  depend  on  the  merits.  j^^  ChIm^ 

BERLAXN. 

CoLERiDGEy  J. — I  think  Mr.  Richards  has  a  right  to  take 
this  course. 

The  merits  of  the  case  were  then  discussed. 

CoLEBiDOE,  J. — There  is  sufficient  in  the  circumstances 
disclosed  to  a£Pord  an  answer  to  this  application.  The  pre- 
sent rule  will,  therefore,  be  dischai^d,  and  with  costs. 

Rule  discharged,  with  costs. 


Greenslade  v.  Vaughan. 

JSUTT  shewed  cause  against  a  rule  nisi,  obtained  by  The  Court  will 
Bere,  calling  on  the  plaintiff  to  shew  cause,  why  all  proceed-  f^^  proceed- 
ings should  not  be  stayed  in  scire  facias  on  the  judgment  in  &-f  on  a  Judg. 
this  case,  and  satis&ction  entered  on  the  judgment,  or  why  rant  of  attor. 
it  should  not  be  referred  to  the  Master,  to  inquire  whether  ^^jo^  that^' 
any  thing  was  due  on  the  judi^ment,  and  if  not  to  enter  matt^  oc- 

,  ,  .  curred  Defore 

satisfaction.  It  was  a  judgment  on  a  warrant  of  attorney,  the  signing  of 
The  affidavits  were  contradictory  as  to  whether  any  thing  froi^^wSch  H* 
was  due  on  the  judgment,  and  it  was  contended,  that  if  Jha'f no^Jj^j^ 
nothing  was  due,  that  ousht  to  have  been  pleaded  to  the  '^m  due  to  the 

,  ,  ,  plaintiff,  and 

scire  facias,  and  ought  not  to  be  made  the  subject  of  motion,  refer  the  case 

to  the  Master 
to  report. 

Bere  contended,  that  the  affidavits  shewed  that  the  matter 
which  was  proposed  to  be  referred  to  the  Master,  in  dis- 
chaige  of  the  judgment,  arose  before  signing  the  judgment 
itself  The  defendant,  therefore,  could  not  plead  that 
matter  to  the  scire  facias  on  the  judgment  Being  a  judg- 
ment confessed,  the  defendant  had  no  opportunity  of  pleading 
to  the  demand,  and,  therefore,  he  was  without  relief,  unless 
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1840.        the  Court  interposed.     He  cited   Cook  v.  Jones  (a),  as  ex- 

V, 

Vaoghan.  t  t_         • 

Coleridge,  J. — No  doubt,  that  m  proceedings  by  scire 
facias,  nothing  can  be  pleaded  which  might  have  been 
pleaded  to  the  original  cause  of  action.  That  is  the  case 
in  scire  facias  on  an  ordinary  judgment  The  defendant  may 
shew  that  the  judgment  has  been  satisfied,  but  he  cannot 
go  back  to  the  original  demand,  as  that  would  be  fidsifyiDg 
the  judgment  That  is  clearly  the  rule  in  the  case  of  an 
ordinary  judgment*  The  question  now  is,  whether  there  is 
any  difference  between  such  a  judgment,  and  one  on  a  warrant 
of  attorney  given  as  a  security  ?  I  do  not  see  that  there  is 
any  difference,  nor  do  I  see  how  there  can  be.  There  is 
no  objection  in  point  of  law  to  referring  this  to  the  Master. 
As  the  affidavits  are  contradictory,  that  must  be  done,  in 
order  that  he  may  inquire  as  to  whether  ^ny  sum  is  due  on 

the  judgment 

Rule  absolute,  accordingly. 

(a)  Cowper,  727. 

Lawlor  «?.  Clements. 

The  practice  ^ARDLEY  shewed  cause  against  a  rule  nisi,  obtained 
^"of^the^  by  Wightmariy  for  a  new  trial,  in  a  cause  tried  before  the 
sheriff  or  the      Recorder  of  Chester.     Asa  preliminary  objection,  it  was 

Judg^e  ot  an  in- 
ferior Court       contended,  that  as  the  learned  Recorder  s  notes  were  not  in 

mcJri^  fOT  °      Court,  and  the  rule  had  not  been  drawn  up  on  reading 

not^S^'to^    those  notes,  or  any  affidavit  verifying  them,  it  must  be 

2f*  *T^         discharged.     It  was  now  the  constant  practice  to  require 

RecoitJer  of       guch  applications  to  be  made,  on  producing  the  notes  ve- 

^'^^'  rifled  by  affidavits.  This  practice  had  grown  up  in  pursuance 

of  a  resolution  formed  by  the  judges,  which  was  announced 

by  Chief  Justice  Tindaly  and  reported  in  4  Moore  and 

Scoity  484,  which  was,  « that  upon  all  motions  respecting 
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causes  tried  before  sheriffs  or  judges  of  inferior  Courts  of       1840. 
Record,  pursuant  to  the  statute  3  &  4  Wm.  4,  c.  42,  as.  17     ''T""^'^""^ 
and  18,  the  party  making  the  application  to  the  Court  above,  v, 

must  produce  an  examined  copy  of  the  notes  of  the  sheriff, 
or  his  depu^,  or  of  the  judge  who  tried  the  cause,  together 
with  an  affidavit,  verifying  such  to  be  a  true  copy." 

Wightman^  contra,  contended,  that  the  present  case  did 
not  come  within  that  rule,  as  it  must  be  considered  to  ap- 
ply to  causes  tried,  pursuant  to  an  order  of  a  judge  under 
3  &  4  Wm.  4,  c.  42,  ss.  17  &  18,  where  the  demand  did  not 
exceed  202.  Here,  however,  the  jurisdiction  of  this  Court 
existed  long  before  the  passing  of  that  act  of  Parliament,  and 
the  sum  demanded  was  greater  than  20^ 

CoLERiDOE,  J. — I  have  no  doubt  that  the  rule  applies 
only  to  writs  of  trial 

The  rule  was  ultimately  discharged  on  the  merits. 

Rule  discharged. 


FmTH  V.  Harris  and  Another. 

jKnO  WLES  shewed  cause  against  a  rule,  obtained  by  The  Court  will 
R.   Alexander  and    Cleasbify  calling  on   the   plaintiff   to  i^|^gci.fa! 
shew  cause,  why  the  proceedings  in  scire  facias,   on  the  ^^  *  '^T'^" 
recognizance  of  bail,  should  not  be  stayed.     It  appeared,  forthe  recovery 
fix>m  the  affidavits,  that  the  original  affidavit  of  debt  was  for  of  a  verdict 
money  paid  by  the  plaintiff  to  the  use  of  the  defendant  ^^^  ff^^" 
The  declaration  contained  three  counts;  the  first,  for  goods  some  of  which 

are  m  con- 

8old  and  deUvered ;  the  second,  for  money  paid ;  the  third,  formity,  and 
on  an  account  stated.     The  particulars  of  demand  claimed  ^^jti,  the  affida- 
a  balance  of  4U  8*.  9d.  and  stated  a  variety  of  items,  for  vitofdebt, 
goods  sold,  as  well  as  for  money  paid.    The  action  was  com- 
VOL.  vra.  Y  Y  D.  p.  c. 
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FlATH 
9. 

and  Another. 


menced  before  the  1  &  2  Vict.  c.  1 10,  and  after  that  statute 
came  into  operation,  an  applicatbn  wa»  made  in  Fcbruaiy, 
1839,  to  enter  an  exoneretur  on  the  bail-piece,  and  an 
order  was  made  by  consent  to  that  effect  The  costs  of 
the  {^plication  were  paid  bj  the  baiL  A  verdict  was 
afterwards  recovered  by  the  plaintiff  to  the  amount  of 
41/.  Ss,  9d.  and  there  being  no  separate  assessment  of 
damages  on  all  the  counts  generallj.  On  the  1st  of  Jane, 
1839,  an  application  was  made  by  the  plwitiff  to  strike  out 
the  exoneretur,  on  the  ground,  that  the  consent  to  its  bekig 
entered  had  been  given  by  mistake,  the  plaintiff  not  bang 
aware  that  the  defeodaat  was  a  merchant  residing  abroaiL 
A  rule  for  this  purpose  was  made  absolute^  oa  payment  of 
costs,  and  refunding  those  costs  (a)  which  had  been  paid 
to  the  plaintiff  by  the  bail,  when  the  exoneretur  was  en- 
tered. On  the  6th  of  June^  1840,  a  scire  facias  was  issued 
on  the  recognizance  of  bail  for  the  amount  of  the  debt  and 
costs  recovered  in  the  original  action.  The  present  rule 
was  moved,  on  the  ground  that  the  plaintiff  was  endeavourii^ 
to  recover  from  the  bail,  claims  which  were  not  included  in 
the  aflUavit  of  debt  Knawles  contended  that  the  rule 
was  too  large,  for,  though  the  declaration  was  partly  on  a 
different  contract  from  that  stated  in  the  affidavit  of  debt, 
the  Court  would  not,  aft;er  proceedings  had  been  taken,  and 
a  verdict  found,  look  at  the  affidavit  It  would  presume, 
that  as  there  was  a  count  in  the  declaration,  in  conformi^ 
with  the  affidavit  of  debt,  and  for  which  the  verdict  might 
have  been  found ;  that  the  verdict  had  been  found  on  the 
count  which  was  in  conformity  with  the  affidavit  of  debt 
The  Court  would  only  stay  proceedii^  in  cases  wheie  it 
was  shewn  that  the  plaintiff  had  actually  recovered  on 
counts  on  demands  unlike  those  in  the  affidavit  of  debt 
In  the  case  of  Wheel/wright  v.  Jutting  (6),  it  was  held,  that 
bail  ard  not  liable  on  their  recognizance  for  any  caise  of 
action  which  is  not  stated  in  the  affidavit,  whereon  the  de* 


(a)  Ante,  p.  437- 


(6)  7  Taunt  304 ;  1  Moo.  51 
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fendant  is  holden  to  bail.     A  similar  opinion  was  expressed        1840. 
in  Knight  v.  Dorsy  {a)^    Those  two  cases,  however,  were        p^ij^ 
distingaishable  from  the  present,  because  there,  a  totally  v. 

diflerent  cause  of  action  from  that  which  formed  the  and  Another, 
foundation  of  the  verdict  in  the  former  case,  and  the  de- 
claration in  the  latter  was  enforced  (ft).  Besides  the  bail  in 
this  case  were  too  late  in  making  their  application.  The 
objection  ought  to  have  been  made  at  the  time  of  the  ap- 
plication, to  strike  out  the  exoneretur.  In  Knight  v. 
Dorty,  the  Court  reftised  the  application,  because  the  de- 
fendant came  too  late,  and  stated  that  ''  he  must  come  at 
the  earliest  moment"  [^Coleridge,  J. — The  proceedings 
were  commenced  against  the  bail  on  the  6th  of  June, 
1840.  How  could  the  bail  know,  until  then,  that  the 
plaintiff  would  take  irregular  proceedings?]  The  bail 
should  have  come  immediately  after  the  application  to  strike 
out  the  exoneretur  succeeded.  They  must  have  been 
aware  of  the  plaintiff's  object,  when  that  application  was 
made,  and  when  costs  were  paid  by  him  on  that  account 
The  present  application,  however,  was  made  to  the  dis- 
cretion of  the  Court,  and  as  it  was  clear  the  bail  must  be 
liable  for  something,  the  Court  might  mould  the  rule  ac- 
cordingly. He  cited  Caswell  v.  Coare  (c).  No  case  could 
be  cited  which  shewed,  that  under  such  circumstances  as  the 
present,  the  Court  would  allow  the  bail  to  be  freed  altogether 
from  their  responsibility. 

iZ.  Alexander  and  Cleasby  were  stopped  by  the  Court 

CoLERiooE,  J. — I  am  of  opinion  that  this  rule  must  be 
absolute.  It  was  obtained  to  set  aside  proceedings  in  scire 
&cias,  on  the  ground  of  irregularity  under  these  circum- 
stances. The  defendant  in  the  original  action  was  held  to 
bail  on  an  affidavit  of  debt,  stating  the  sum  of  59/.  to  be 

(a)  1  B.  &  B.  48.  S.  C. 

9)  See  Taylor  v.  Wilkinson,  1  (c)  2  Taunt.  107. 

N.  &  P.  629;  3  Ad.  &  El.  781. 
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V. 

Habris 
and  Another. 


due  for  money  paid  by  the  plaintiff  for  the  defendant.  The 
declaration  contained  three  counts  ;  one,  for  goods  sold  and 
delivered;  another,  for  money  pdid;  and,  another,  for 
money  due  on  an  account  stated.  By  the  particulars  de- 
livered, the  plaintiff  sought  to  recover  the  sum  of  41/.,  beiog 
the  balance  of  a  large  sum,  a  great  proportion  of  which  was 
for  goods  sold  and  delivered,  and  another  part  for  money  paid ; 
and  it  was  also  stated  in  the  particulars,  that  the  plaintiff  in- 
tended to  rely  on  all  the  counts  in  his  declaration.  Evidence 
was  given  on  all  the  counts  at  the  trial,  and  a  verdict  in 
favor  of  the  plaintiff  was  found  to  the  amount  of  41/.,  on 
all  the  counts.  Then  the  proceedings  in  scire  facias  seek  to 
recover  the  whole  amount  of  the  verdict  for  41 1 ;  and  the 
ground  of  this  application  is,  that  the  plaintiff  is  necessarily 
seeking  to  recover  from  the  bail  something  for  which  they 
were  never  held  responsible  under  the  bail  bond.  To  this 
application,  three  objections  are  made.  The  first  is,  that 
the  application  is  too  late.  Now  it  appears,  that  under 
1  &  2  Vict  c.  110,  an  exoneretur  was  entered  on  the  bail- 
piece  by  the  consent  of  the  pl^ntiff.  Some  time  afterwards, 
the  plaintiff  finds  out  he  has  given  his  consent  under  a 
mistake ;  for,  that  he  was  not  aware  that  the  defendant  was 
out  of  the  country.  The  bail  are  brought  before  a  judge,  and 
the  exoneretur  is  taken  off  the  bail-piece,  and  their  liability 
is  thus  restored.  It  is  said,  that  this  was  the  time  when  the 
objection,  on  the  ground  of  variance  between  the  affidavit 
of  debt  and  the  declaration,  should  have  been  made.  But 
could  the  objection  have  been  then  made  successftdly  ?  I 
think  it  could  not,  for  the  bail  were  answerable  to  a  certain 
amount,  and  they  could  not  have  insisted  on  their  entire 
discharge.  The  only  question  then,  was  as  to  taking  off 
the  exoneretur.  If  the  bail  could  not  take  the  objection 
then,  there  is  no  objection  to  their  taking  it  now.  The 
second  objection  is,  that  this  is  clearly  a  case  for  the  dis- 
cretion of  the  Court,  and  that  I  ought  not  to  grant  the  rule, 
as  it  must  appear  that  the  bail  are  liable  for  something, 
and,  therefore,  that  they  ought  not  to  be  absolutely  dis- 
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charged.     But  the  plaintiff  does  not  give  me  the  grounds        1840. 
for  exercising  such  a  discretion.     If  he  had  shown  that  there        Firth 

was  evidence  of  a  certain  amount  of  money  due  on  the  count       „  ^• 

T      .  1  Harris 

tor  money  pidd,  it  might  be  different,  and  I  might,  perhaps,    and  Another. 

have  moulded  the  rule  accordingly ;  but  is  impossible  for  me 

to  guess,  as  the  case  now  stands,  what  the  plaintiff  is  entitled 

to  recover,  and,  therefore,  I  can  only  stay  the  proceedings. 

Then  comes  the  question,  as  to  whether  the  proceedings  of 

the  plaintiff  are  regular  ?  It  is  said,  that  the  Court  has  never 

interfered,  except  where  the  whole  demand  is  recovered  on 

a  count  which  is  not  in  conformity  with    the  affidavit  of 

debt.     How  far  that  may  be  the  case,  I  do  not  know,  but 

it  seems  to  me  that,  suppose  that  is  so,  all  the  authorities 

are  against  the  plaintiff.     This  case  is,  in  principle,  the 

same  as  that  of  Wainwright  v.  Jutting.     Supposing  there 

had  been  one  count  in  the  declaration,  and  that  was  for  a 

cause  of  action  not  stated  in  the  affidavit  of  debt     How  can 

that  be  altered,  by  adding  another  count  in  conformity 

with  the  affidavit  of  debt,  when  it  is  quite  clear  that  there 

is  something  recovered  on  what  I  may  call  the  bad  count, 

as  well  as  upon  what  may  be  called  the  good  count  Under 

these  circumstances,  the  present  rule  must  be  made  absolute* 

Rule  absolute. 


Reoina  v.  The  Lords  of  the  Manor  of  Ingleton. 

WW  •  H»  Watson  shewed  cause  airainst  a  rule  nisi,  obtained  The  3  &  4 

by  Armstrong^  calling  on  the  lords  of  the  manor  of  Ingleton,  g.  53,  (the  act 

in  the  county  of  York,  and  their  steward,  to  shew  cause,  why  ^on  of  foes' 

a  writ  of  mandamus  should  not  issue,  directed  to  them,  com-  "**?  '^°- , 

venes,)  only 

manding  them  to  enter  on  the  Court  rolls  of  the  said  manor,  applies  to 

equitable  es- 
tates of  tenants  in  tail  of  lands  held  by  eopy  of  Court  roUt  the  Court,  therefore,  refused  a  man- 
damus to  the  lord  of  a  manor,  commanding  him  to  enter  on  the  Court  rolls  an  indenture  touching 
certain  eugtomary  freehold  hereditaments,  although  it  appeared  that  the  steward  of  the  manor  was 
accustomed  to  give  admittances  signed  by  him  to  the  grantee  of  such  hereditaments,  but  did  not 
enrol  the  deed,  by  which  they  were  granted. 
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1840.       a  certain  indenture  touching  certain  customary  freehold  heie- 
^j^^^^^         ditaments  and  premises  within  the  said  manor,  pursuant  to 
o.  the  directions  of  the  statute  in  such  case  made  and  provided. 

the  Manor  of   The  present  application  was  founded  on  3  &  4  Wm«  4,  c  74, 
iNGLETON.     ^  53     rpj^g  provisious  of  that  section  were,  **  That  a  tenant 
in  tail  of  lands  held  by  copy  of  Court  roll,  whose  estate 
shall  be  merely  an  estate  in  equi^,  shall  have  full  power, 
by  deed,  to  dispose  of  such  lands  under  this  act,  in  the  same 
manner  in  every  respect  as  he  could  have  done  if  they  had 
been  of  freehold  tenure ;  and  all  the  previous  clauses  in  this 
act  shall,  so  far  as  cireumstances  will  admits  ^PP^J  ^  ^^  lands 
in  respect  of  which  any  such  equitable  tenant  in  tail  shall 
avail  himself  of  this  present  clause ;  and  the  deed  by  which 
the  disposition  shall  be  effected,  shall  be  entered  on  the 
Court  rolls  of  the  manor  of  which  the  lands  thereby  disposed 
of  may  be  pareel ;  and  if  there  shall  be  a  protector  to  con- 
sent to  the  disposition,  and  such  protector  shall  give  his 
consent  by  a  distinct  deed,  the  consent  shall  be  void  unless 
the  deed  of  consent  be  executed  by  the  protector,  either  on 
or  at  any  time  before  the  day  on  which  the  deed  of  disposi- 
tion shall  be  executed  by  the  equitable  tenant  in  tail ;  and 
such  deed  of  consent  shall  be  entered  on  the  Court  rolls ; 
and  it  shall  be  imperative  on  the  lord  of  the  manor,  or  his 
steward,  or  the  deputy  of  such  steward,  when  required  so 
to  do,  to  enter  such  deed  or  deeds  on  the  Court  rolls,  and  he 
shall  indorse  on  each  deed  so  entered  a  memorandum, 
signed  by  him,  testifying  the  entry  of  the  same  on  the  Court 
rolls :    Provided  always,  that  every  deed  by  which  lands, 
held  by  copy  of  Court  roll,  shall  be  disposed  of  under  this 
clause,  by  an  equitable  tenant  in  tail  thereoi^  shall  be  void 
against  any  person  claiming  such  lands,  or  any  of  them,  for 
valuable  consideration   under   any  subsequent   assurance 
duly  entered  on  the  Court  rolls  of  the  manor  of  which  the 
lands  may  be  parcel,  unless  the  deed  of  disposition  by  the 
equitable  tenant  in  tail  be  entered  on  the  coiut  rolls  of  such 
manor  before   the  subsequent  assurance  shall  have  been 
entered." 
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The  previous  sections^  50,  51^  and  52,  applied  to  legal        1840. 
estates,  while  this  last  section,  53,  applied  to  equttid^le  estates,     ^^"^[^j^^ 
No  doubt  e]|:«sted  that  with  respect  to  the  property  in  ques*  «• 

tion,  die  applicant,  Mr.  Oddie,  only  took  an  equitable   Ae  Manor  of 
estate.    The  question,  therefore,  for  die  decision  of  die     ^«»'™^»'- 
Court  would  be,  whether  the  lands  in  question,  which  were 
customary  lands,  could  be  considered  as  ^*  lands  held  by 
copy  of  Court  roll,"  within  die  meaning  of  the  section?   It 
would  appear,  in  the  present  case,  that  the  property  in 
question,  although  customary,  did  not  pass  by  surrender 
and  admittance,  and,  therefore,  could  not  be  oonadered 
as  held  by  copy  of  Court  roll.     It  was  ^ewn  by  the  affi* 
davits,  that  there  were  no  Court  rolls  in  the  manor ;  but 
diat  the  steward  merely  entered  the  verdicts  of  juries  on 
certain  loose  sheets,  but  upon  them  he  never  indorsed  any 
entries.     It  was  i^  shewn,  that^the  mode  in  which  property 
of  diis  kind  was  ccmveyed  in  die  manor,  was  by  deed,  which 
Ae  tenant  executed  to  die  alienee.    The  operative  words 
of  diat  deed  were,  ^^  grant,  bargain,  sell,  alien,  surrender, 
and  convey."    Tins  deed  conveyed  die  estate  which  was  to 
have  ^  to  the  alienee,  his  heus  and  assigns  for  ever,  ac- 
cording to  the  custom  of  the  manor,  and  under  the  rents, 
dues,  duties,   and  services,  usual  and  accustomed.''    No 
enrolment  was  made  of  this  deed  on  any  Court  roll,  but  it 
was  usual,  at  a  subsequent  Court,  for  the  grantee  to  produce 
the  deed  to  the  steward,  who  gave  him  an  admittance  on 
plain  parchment,  signed  by  himself     The  effect  of  diis 
ceremony  was,  to  render  the  alienee  die  legal  tenant  Widi 
respect  to  barring  entails  within  the  manor,  by  the  l^al 
tenant  in  tail,  there  was  a  customary  mode,  which  the  affi- 
davits disclosed,  on  which  proceeding  the  lords  of  the  manor 
received  certain  appointed  fees.     In  the  present  instance, 
die  person  in  whom  the  legal  estate  tail  was  vested,  was  no 
party  to  this  application,  but,  on  the  contrary,  he  objected  to 
it     The  object  of  the  applicant  must  be,  to  have  the  deed 
in  question  entered  on  the  rolls  of  the  manor ;  but  here, 
there  were  no  roUs  on  which  the  deed  could  be  entered 
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1840.        It  was  true,  an  act  was  done  in  Court  by  the  steward,  bat 

Rboina       ^^  would  not  render  the  property  copyhold,  as  it  could 

r»i    x*'*        .  ^ot  amount  to  surrender  and  admittance.     The  case  of  Doe 

The  Lords  of 

the  Manor  of   d.  The  Earl  of  Carlisle  v.  Toums  (a),  was  very  important,  as 
throwing  light  on  tenures  similar  to  the  present     The  mar- 
ginal note  of  that  case  was,  ^^  Estates  of  inheritance  in  a 
manor  were  held  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor,  subject  to  fines  on  the  death  of  the 
lord  or  tenant,  and  on  alienation,  and  to  other  dues.     The 
tenant  might  aliene  by  customary  bargain  and  sale,  with 
the  license  of  the  lord  indorsed.     Courts  were  held  twice 
a-ycar,  at  which  new  tenants,  on  death  or  alienation,  were 
bound  to  appear  and  have  their  names  entered  on  the  roll, 
paying  a  shilling  to  the  steward.     On  de&ult  made,  the 
lord  might  seize  quousque :  Held,  that  such  enrolment  was 
not  an  admittance  within  the  stamp  act,  55  Gea  3,  c  184^ 
which  lays  a  duty  on  '  customaiy  estates,  passing  by  sur- 
render and  admittance,  or  by  admittance  only,  and  not  by 
deed ;'  but  that  in  case  of  alienation,  the  estates  passed  by 
the  conveyance,  licensed  by  the  lord ;  and  where  the  lands 
descended,  the  heir  became  entided  as  in  case  of  fi'eehold; 
and,  consequently,  that  a  person,  taking  as  heir,  was  not 
bound,  on  enrolment,  to  receive  a  stamped  admittance  fix>m 
the  steward."    There  Lord  Tenterden  said,  ^'  I  am  of  opinion 
that  these  tenements  do  not  &11  within  the  description  in 
the  schedule,  of  customary  estates  passing  by  admittance 
only,  and  not  by  deed.     It  is  foimd  in  the  case  that  the 
tenements  on  this  manor  do  pass  by  customary  conveyance 
of  bargain  and  sale.     It  appears  to  me,  that  the  legislature 
intended  to  lay  a  fine  on  the  transfer  of  copyhold  and  cus- 
tomary property,  when  eflected  by  deed  of  whatever  descrip- 
tion, or  by  matter  of  record ;  in  the  one  case  the  stamp  is 
imposed  on  the  deed,  in  the  other,  where  a  surrender  or 
admittance  takes  place  and  is  recorded  in  Court,  the  stamp 
is  laid  u[)on  the  copy  of  the  Court  roll,  to  be  delivered  to 

(a)  2  B.  &  Ad.  585. 


Inoleton. 
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tbe  party  entitled  (a).  But  in  the  present  case,  the  pro-  1840. 
perty  did  not  pass  by  deed,  the  defendant  taking  as  heir  to  Ukqwa 
his  brother,  nor  did  it  pass  by  matter  of  record.     There  ^   ^»- 

'^  •'  _  _.       The  LoiUM  of 

was  simply  an  act  in  Court,  nothing  was  recorded."  Mr.  the  Manor  of 
Justice  Littiedaky  in  his  judgment  in  the  same  case,  ob- 
served, <^  the  schedule  lays  the  duty  on  estates  which  pass 
by  surrender  and  admittance,  or  admittance  only,  and  not 
by  deed ;  excluding  the  latter  case  for  a  very  good  reason, 
namely,  that  where  there  are  deeds  the  revenue  is  already 
provided  for.  The  tenure  in  these  manors  is  peculiar.  It 
is  not  to  hold  merely  according  to  the  custom  of  the  manor, 
as  is  generally  the  case  with  such  estates  in  the  North  of 
England,  but  at  the  will  of  the  lord,  according  to  the  custom 
of  the  manor:  it  is  a  customary  estate  of  inheritance  at 
will ;  it  is  alienated  by  customary  bargain  and  sale,  with  the 
license  of  the  lord  indorsed;  and  it  passes  by  the  deed 
only,  without  admittance.  At  the  Courts,  which  are  held 
twice  a-year,  proclamation  is  made  for  heirs  or  alienees  to 
appear,  and  their  names  are  then  eiux>lled ;  but  this  is  not  an 
admittance,  it  is  only  a  notification  of  the  change  of  tenants, 
in  case  of  alienation,  the  tide  is  complete  on  execution  of 
the  bargain  and  sale,  and  license  fix)m  the  lord,  and  when 
the  lands  pass  by  descent,  they  vest  in  the  same  manner  as 
fieehold  property."  That  case  shewed  that  the  lands  in 
the  present  case  could  not  be  considered  as  held  by  copy  of 
court  roll,  for  die  tide  depended  on  the  deed.  Supposing 
an  ejectment  to  be  brought  for  the  recovery  of  these  lands, 
the  Court  rolls  of  this  manor  would  be  no  evidence  of  tide, 
because  only  the  deed  conferred  tide.  The  case,  therefore, 
could  not  be  considered  as  coming  within  the  act  of  ParUa- 
ment,  and  consequentiy  the  present  rule  must  be  dis- 
chargedi 

Amistronffy  in  support  of  the  rule.     The  case  cited  on 
the  other  side  only  amounted  to  a  decision  on  the  stamp 

(a)  48  Geo.  3,  c.  149,  s.  33. 


998  CASES  ON   POINTS  OF  PRACTICE,  Q.  B. 

1840.       act    The  Court  there  held,  that  such  a  9tamp  as  was  coa- 

^^^[J~^^     tended  for,  was  not  neoessaiy.    If  the  preamble  of  the  act 

^    ^^'        .of  Parliament  was  considered,  it  would  appear  that  the 

The  14>]U>9  «f         .  .  '^'^ 

the  Manor  of  l^slature  intended  that  the  provisions  of  this  section  should 
INOI.ETON.  extend  to  such  a  case  as  the  present  In  section  1,  it  was 
enacted,  '^  that  in  the  construction  of  this  act  the  word 
^lands'  shall  extend  to  maooiB,  advowsons,  rectories,  mes- 
suages, lands,  tenements,  tithes  rents,  and  hereditaments  of 
any  tenure  (except  copy  of  Court  roll),  and  whether  cor- 
poreal or  incorporeal,  or  any  undivided  share  thereof;  but 
when  accompanied  by  some  expression,  including  or  denoting 
the  tenure  by  copy  of  Court  roll,  shall  extend  to  manon, 
messuages,  lands,  tenements,  and  heredkaments  of  that 
tenure,  and  any  undivided  share  thereof  [Coleridge^  J. 
— I  do  not  see  how  the  words  of  that  section,  defining  the 
meaning  of  the  word  '^  land,"  shew  that  the  property  here 
comes  within  the  meaning  of  the  act  of  Parliament]  This 
must  be  considered  as  ranging  itself  within  that  class  of 
lands  which  were  ^  accompanied  by  some  exjMteasion,  in- 
cluding or  denoting  the  tenure  by  copy  of  Court  rotL" 
The  case  of  J)oe  d  It0ay  v.  Htmiingtcn  and  Othenia), 
was  an  authority  for  this  construction.  The  maiginal 
note  of  that  case  was,  '^  Where  the  lord  of  a  customaiy 
manor,  by  Ins  deed,  made  since  the  statute  quia  emptores, 
granted  to  his  customary  tenant,  who  then  held,  by  the 
payment  of  certain  customary  rents  and  other  services,  that 
in  consideration  of  a  61  penny  fine  (or  61  years'  rent),  he, 
the  lord,  ratified  and  confirmed  to  the  tenant  and  his  heiis 
all  his  customary  and  tenant-right  estate,  with  the  ^purte- 
nances,  &&,  and  granted  that  the  tenant  and  his  heirs  should 
be  thereof  fi^ed,  acquitted,  exempted,  and  discharged  fiom 
the  payment  of  all  rents,  fines,  heriots,  &c.,  dues,  customs, 
services,  and  demands,  at  any  time  thereafter  happening  to 
become  due  in  respect  of  the  tenancy,  except  Id,  yearly 
rent,  and  also  excepting  and  reserving  suit  of  Court,  with 
the  service  incident  thereto ;  and  saving  and  reserving  all 

(a)  4  East,  271. 
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royalties,  escheats,  and  forfeitures,  and  all  other  advan-  1640. 
tages  and  emoluments  belonging  to  tbe  seigniory,  so  as  r^Jik^ 
not  to  prejudice  the  immunities  thereby  granted  to  the  -«  j!'-  - 
tenant ;  and  also  granted  liberty  to  cut  timber,  and  to  sell  the  MJanor  of 
or  lease,  &c,  without  license :  held,  that  such  confirmation 
to  the  tenant  of  his  customary  and  tenant-right  estate  freed^ 
&C.,  firom  all  rents  and  services,  except,  &c.,  was  tantamount 
to  a  release  of  those  rents  and  services  not  specifically  ex- 
cepted ;  and  that,  by  virtue  theieoi^  the  customary  tenement 
became  firank-iree,  or  held  in  firee  and  common  socage; 
and  that  the  old  customary  estate,  which  before  was  not  de- 
visable, was  extinguished,  and  became  thereupon  devisable 
by  the  Statute  of  Wills.  Such  customary  estates,  which 
are  peculiar  to  the  north  of  England,  are  not  firediold,  but 
seem  to  fall  under  the  same  cunsiderationas  copyholds,  thou^ 
alienable  by  bas^iun  and  sale  and  admittance  thereon,  and 
not  holden  at  the  will  of  the  lord."  There,  Lord  EUen^ 
borough  said,  ^'  These  customary  estates,  known  by  the 
denomination  of  tenant-right,  are  peculiar  to  the  northern 
parts  of  England,  in  which,  border  serving  against  Scotland 
were  anciently  performed,  before  the  umon  of  England  and 
Scotland  under  the  same  sovereign.  And  although  these 
appear  to  have  many  qualities  and  inridents  whidii  do  not  pro* 
perly  and  ordinarily  belong  to  villenage  tenure,  either  fireed 
or  privili^ed,  (and  out  of  one  or  other  of  these  species  of 
villenage  all  copyhold  is  derived),  and  also  have  some  which 
savour  more  of  military  tenure,  by  escuage  uncertain,  which, 
according  to  Littleton,  sec  99,  is  knight's  service;  and 
although  they  seem  to  want  some  of  the  characteristic 
qualities  and  circumstances  which  are  considered  as  dis^ 
tinguishing  this  species  of  tenure,  namely,  the  being  holden 
at  the  will  of  the  lord,  and  also  the  usual  evidence  of  title 
by  copy  of  Court  roll,  and  are  alienable  also,  contrary  to 
the  usual  mode  by  which  copyholds  are  aliened,  namely,  by 
deed  and  admittance  thereon  (if  indeed  thay  could  be  im<- 
memorially  aliened  at  all  by  the  particular  species  of  deed 
stated  in  the  case,  namely,  a  bargain  and  sale,  which  at 


700  CASES  ON  POINTS  OF  PRACTICE,   Q.  B. 

1840.        common  law  could  only  have  transferred  the  use) ;  I  say, 
Rboina       notwithstanding  all  these  anomalous  circumstances,  it  seems 

^    ,  ••  to  be  now  so  far  settled  in  Courts  of  law  that  these  customary 

Tn©  Lords  of  .  •       «• 

the  llanor  of    tenant-right  estates  are  not  freehold,  but  that  they,  in  eflecty 

OLETON.     ^  within  the  same  consideration  as  copyholds,  that  the 

quality  of  their  tenure,  in  this  respect,  cannot  properly  any 

longer  be  drawn  into  question."    That  case  was  sufficient 

to  shew  that  the  lands  in  question  must  be  considered  in 

the   nature  of  copyhold,  and  being  so,  were  within  the 

meaning  of  this  act  of  Parliament     In  Doe  d.   Cook  ▼. 

Danvers  (a),  it  was  held,  that  an  estate,  whether  copyhold 

or  not,  to  all  purposes,  may  well  pass  under  the  description 

of  copyhold  in  a  will ;  the  intention  to  pass  it  under  that 

description  being  apparent     Coupling  the  preamble  in  the 

first  section  of  the  act  of  Parliament  with  the  provisions  of 

sec.  53,  the  property  in  question  would  seem  to  range  itself 

under  the  description  of  copyhold  lands. 

Cur*  adv.  vulL 

CoLEBiDGE,  J. — This  was  a  rule  for  a  mandamus  to  the 
lords  of  this  manor,  to  enter  on  the  Court  rolls  of  the  manor, 
a  certain  indenture,  touching  certain  customary  freeholdhere- 
ditaments  and  premises  within  the  manor,  pursuant  to  the 
3  &4  Wm.  4,c.  74,  &  53.  This  isthe  act  for  the  abolition  of 
fines  and  recoTcries,  and  for  the  substitution  of  more  simple 
modes  of  assurance^  which^  after  providing  with  very  great 
care,  a  new  mode  of  assurance  for  barring  entails  in  fifee- 
hold  lands,  proceedcf,  at  the  50th  section,  to  the  case  of  lands 
held  by  copy  of  Court  rolls,  and  at  the  53rd,  to  the  par- 
ticular case  of  a  tenant  in  tail  of  such  lands,  whose  estate 
is  merely  an  estate  in  equity.  The  present  applicant  has 
only  an  equitable  estate,  but  he  is  met  by  the  diflSculty 

which   the  very  language  of  his  rule  suggests,  that  the 

• 

estate  is  not  copyhold.     This  is  clear  upon  the  affidavits, 

(a)  7  East,  299.^ 
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which  disclose  that  the  estates  do  not  pass  by  surrender  1840. 
and  admittance,  but  by  deed  from  the  tenant  to  the  alienee,  r^^JJT^ 
the  operative  words  of  which,  are  "  grant,  bargain,  sell,  -^  .*'• 
alien,  surrender,  and  convey,"  the  habendum  ^^  to  the  ahenee,  the  Manor  of 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  gleton. 
the  manor,  and  under  the  rents,  dues,  duties,  and  services 
usual  and  accustomed."  This  deed  is  never  enrolled  on 
any  Court  roll,  but  produced  at  some  subsequent  Court  by 
the  grantee,  who  thereupon  receives,  on  plain  parchment,  an 
admittance  signed  by  the  steward,  and  thereupon  becomes 
the  l^al  tenant.  It  further  appears,  that  there  are  no  Court 
rolls,  nothing  but  the  verdicts  of  the  juries  on  loose  sheets, 
upon  which  the  steward  has  never  been  in  the  habit  of  en- 
dorsing any  entries,  and  conceives  that  he  has  no  power  to 
do  so.  Further,  there  is  a  customary  mode  for  the  barring 
of  entails  by  the  legal  tenant  in  tail,  under  which  the  lords 
receive  considerable  fines ;  and  in  the  present  case,  it  is 
sworn  that  the  tenant  of  the  legal  estate  tail  dissents 
from  the  present  application.  Under  these  circumstances 
the  writ  ought  not  to  go.  The  section  referred  to,  is 
clearly  inapplicable,  and  I  have  not  been  able  to  discover 
that  any  other  provision  has  been  made  by  the  statute  for 
estates  of  this  tenure.  Why  they  were  omitted,  or  whether 
the  omission  was  unintentional,  I  cannot  say,  but  it  is  suffi- 
cient for  the  present  decision,  that  the  statute  does  not  cast 
upon  the  lords  the  duty  of  doing  what  they  have  been  re- 
quired to  do. 

Rule  refrtsed. 


Williams  v.  Panton. 
JeR  vis  shewed  cause  acainst  a  rule,  obtained  by  KeUvy  It »  «ncer. 

.,  r     tiin  whether 

calling  on  the  defendant  in  error,  to  shew  cause  why  bail  m  bail  in  error 
error  should  not  be  put  in  before  a  commissioner  in  the  ^^^^  ^  ^^ 

misrioner  in 
the  country,  but  the  Court  jnll  not  nuike  an  order  for  it  to  be  so  taken. 
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Williams 

V. 

Panton. 


1 840.  country.  The  objection  to  its  being  put  in  there  was,  that 
there  was  no  power  under  4  Wm.  &  M.  c.  4,  s.  I,  to  authoiize 
commissionerB  to  take  bail  in  error.  The  words  of  that  act 
of  Parliament  were^  that  the  superior  Courts  at  Westminster 
were  to  appoint  commissioners  to  take  special  bails  ''in 
any  action  or  suit  depending,  or  hereafter  to  be  depending 
in  the  said  respective  Courts.^  After  judgment  had  been 
signed,  it  could  not  be  said  that  the  suit  was  depending  in  the 
Court,  to  the  judgment  of  which  the  writ  of  error  was  brought 
The  commissioners,  therefore,  appointed  under  that  statute, 
had  no  power  to  take  such  bail.  In  the  case  of  Lus^ngkm 
V.  Doe  d.  Godfrey  (a)»  the  Court  held^  that  ''  bail  in  error 
cannot  be  put  in  before  a  commissioner  in  the  countiy.'* 
The  present  application  most,  therefore,  fail 

KelUfi  in  support  of  the  rule,  contended,  that  the  com* 
missioners  had  such  a  power.  In  Chitty^s  Archbold,  p.  79, 
7th  edit.,  a  case  of  Manningford  v.  Parker  and  Another,  was 
cited  in  the  note,  as  having  occurred  before  Bayley,  Baron, 
on  the  27th  of  November,  1833,  in  which  tiiat  learned 
judge  had  allowed  bail  in  error  to  be  put  in  before  a  com- 
missioner in  the  country*  A  similar  course  had  been 
allowed  by  Mr.  Justice  Patteson,  at  Chambers.  Mr.  Arch- 
bold,  at  the  page  already  cited,  had  this  passage,  ''Bail  m 
error,  it  also  seems,  may  be  put  in  before  a  commissioner,  as 
in  other  cases,  in  the  country.*  The  words  of  the  statute  of 
Wm.  &  M.  must  be  considered  as  su£Sciendy  general  to 
embrace  special  bail  in  error,  as  well  as  any  other  kind  <^ 
special  bail.  The  preamble  of  the  first  section  commenced, 
"for  the  greater  ease  and  benefit  of  all  persons  whatsoever, 
in  taking  the  recognizances  of  special  bail,  upon  all  actions 
and  suits  depending,  or  to  be  depending,  in  any  of  the 
Courts  of  King's  Bench,  Conunon  Pleas,  or  Exchequer  at 
Westminster.*'  Those  words  must  evidently  have  reference 
to  every  species  of  bail,  except  common  bail,  required  in 

{aj  Barnes,  78. 


Panton. 
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those  Courts.  In  the  1 1  Geo.  4,  and  1  Wm.  4,  c.  70,  s.  12,  1840. 
which  authorized  the  justification  of  bail  before  a  judge  at  \vilu\ms 
Chamber^  no  distinction  was  made  between  bail  to  the  ac-  _  »• 
tion  aiHl  bail  in  error  (o).  The  words  of  1  Reg.  Gen.,  H.  T., 
2  Wm.  4,  s.  17  (6),  were,  "  if  bail,  either  to  the  action  or  in 
error,  are  excepted  to  in  Tacation,  and  the  notice  of  ex- 
ception requires  them  to  justify  before  a  judge,  the  bail 
shall  justify  within  four  days  from  the  time  of  such  notice, 
otherwise,  on  the  first  day  of  the  ensuing  term."  Bail  in 
error  being  thus  included  in  the  rule,  it  was  clear  that  it 
might  be  taken  like  any  other  bail  before  a  commi^ioner. 
\_Coleridge,  J. — Is  the  cause  depending  in  this  Court,  if 
judgment  has  been  signed?]  It  must  be  considered  as  de- 
pending in  this  Court,  although  judgment  had  been  signed* 
If  bail  was  not  put  in,  the  plaintiff  would  be  at  hberty  to 
issue  execution  out  of  this  Court.  There  was  something 
more  which  might  be  done  in  the  cause  in  this  Court  It 
must,  therefore,  be  still  considered  as  depending  in  it. 

Cur*  adv,  vult. 

CiyLBSJDGR,  J. — This  was  an  apphcation  for  a  rule,  au- 
thorising the  defendant  to  put  in  bail  in  error  before  a 
commissioner  in  the  country ;  and  the  question  was,  whether 
the  subsisting  commissions  issued  under  the  4  Wm.  4,  c.  4, 
and  following  its  language,  give  the  commissioners  authority 
to  take  such  bail  ?  The  preamble  of  the  statute  speaks  of 
Mpeciai  bails  upon  actions  dependii^  in  any  of  the  Courts 
of  King's  Bench,  Common  Pleas,  or  Exchequer  at  West- 
minster; and  the  enacting  part  is  confined  to  causes  de- 
fending  in  any  of  the  said  Courts.  These  words  certainly 
do  not  &vour  the  inference,  that  the  power  of  the  com- 
missioners extends  to  bail  in  error.  As  to  authority,  a 
dictum  of  the  Court  in  Barnes,  p.  78,  states,  that  '^bail  in 
error  cannot  be  put  in  before  a  commissioner  in  the  country." 

(a)  See  1  Dowl.  Statutes,  378.  (Jb)  Ante,  vol.  1,  p.  185. 


Panton. 
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1840.        On  the  other  hand^  it  was  stated  in  the  aigument,  that 
Wil7iam8      ^^'  Justice  Bayley^  and  my  brothers  Parke  and  Paiteitm, 
o.  had  each  at  Chambers  made  an  ordersimilar  to  the  rule  now 

prayed  for.    If  I  felt  warranted  in  believing  that  I  had  tkair 
authority  for  granting  this  application,  I  should  need  no 
stronger.     But  reports  of  what  passes  at  Chambers,  are  not 
to  be  depended  upon,  and  my  brother  Patteson,  to  whom 
I  have  had  an  opportunity  of  mentioning  the  subject^  has 
no  recollection  of  making  the  order  alluded  to;,  and  thinb 
the  point  extremely  doubtfiiL     I  feel  warranted  in  saying, 
that  there  is  no  authority  on  either  side  to  be  relied  on; 
and  when  I  consider  how  extremely  convenient  it  must 
have  been  in  a  great  many  cases,  since  the  passing  of  the 
statute,  to  have  the  bail  taken  in  the  country,  the  absence 
of  authority,  and  the  want  of  any  practice  so  to  do,  raise  the 
strongest  inference  against  the  power  to  do  it     li^  however, 
the  commissioners  are  authorized  to  take  the  bail,  there  is  no 
necessity  to  superadd  the  direction  of  the  Court,  ^and  if  the 
commission  does  not  invest  them  with  the  power,  the  inter- 
position of  the  Court  will  be  of  no  avaiL     Considering 
therefore,  that  on  the  one  hand,  the  worst  evil  is  the  incon- 
venience of  bringing  the  bail  to  London,  while  on  the  other, 
the  security  might  be  of  no  validity ;  it  seems  to  me  dear, 
that  I  ought  to  refuse  the  application.     The  rule,  therefore^ 
must  be  dischaiged,  but  the  defendant  must  have  a  fort- 
night's time  to  put  in  bail  in  London,  after  the  allowance 
of  the  writ  of  error,  giving  a  week's  notice  to  the  defendant 
in  error  of  the  names  and  the  addition  of  the  intended  bail 
previous  to  putting  in  the  same. 

Rule  dischaiged. 


/</.  •-  ii 
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1840. 

Webster  and  Another  f?.  Mason. 

rr^/jTEifC/JliSrshewed  cause  against  a  rule  nisi,  ob*  xhejudgdof 
tained  by  7.  Bayley,  calling  on  the  plaintiflF  to  shew  cause  c^irt^rRe- 
why  the  plaint  in  a  cause  in  the  Belper  Court  of  Requests,  ^^^ 
and  the  judgment,  if  any,  and  all  proceedings  thereon,  c  xcvm.,  has 

DO  DOWCT  to 

should  not  be  removed  into  this  Court,  and  why  pro-  alter  at  one 
ceedings  m  the  Court  below  should  not  be  stayed.    It  ap-  ^^^t^t**''^* 
peared,  firom  the  a£Sdavits,  that  the  Court  in  question  was  judgment  m 
held  under  the  authority  of  a  local  act,  2  &  3  Vict  c.  xcvm.,  defendant  into 
and  the  presiding  judge  was  a  barrister  of  seven  years'  non^tpro-^ 
standing.     The  claim  of  the  plamtiff  was  above  5L    The  ^^^J 
cause  was  heard  on  the   29th  of  November,  before  the  another;  and  if 
judge,  without  a  jury,  and  judgment  given  for  the  de-  the  plaintiff 
fendant     The  plaintifls,  on  the  23rd  of  December,  gave  ^^^i^nt, 
notice  to  the  defendant,  that  a  motion  would  be  made  to  for  the  same 

cause  of  action, 

the  Court  lOn  the  30th,  to  set  aside  that  judgment,  and  the  latter  pro- 
obtain  a  new  triaL     On  the  30th,  in  the  absence  of  the  nuiUtyf  and*the 
defendant,  the  plaintiffi  made  theur  application.     The  at-  ^^^^^^^j,^^ 
tomey,  who  had  acted  on  the  part  of  the  defendant  on  the  and  the  Q.  B. 

^  .  ,  .1       .     1  1    •  will  set  them 

former  occasion  was  present,  but,  on  the  judge  appiymg  to  aside  even 
him,  he  stated  that  he  did  not  appear  there  on  behalf  of  the  "^TheTud^of 
defendant     He  also  stated  that  he  had  told  his  client,  that  *^a^  ^^^  has 

.  ,  no  power  to 

he  need  pay  no  attention  to  the  notice  served,  because  the  order  a  new 
judge  had  no  power  to  grant  a  new  trial.     It  was  stated  then  ^^e  conditions 
by  the  judi2;e  that  he  had  directed,  or  intended  to  direct,  that  9^}^^  statute 

J  J    ^  ^  '  '  bemg  complied 

a  judgment  of  nonsuit,  and  not  one  for  defendant,  should  be  with. 
entered.     The  entry  of  judgment,  therefore,  for  the  defend*  a  plaintiff  can- 
ant,  he  said,  was  incorrect,  and  he,  therefore,  now  ordered  ^^^  !^^lr 
tha  tthe  judgment  for  the  defendant  should  be  cancelled,  ^^  *ct- 
and  a  judgment  of  nonsuit  entered.     The  entry  was  ac- 
cordingly made^  stating  at  the  same  time  in  the  entry, 
hat  it  was  done  by  consent     The  plaintiff  then  sued  out  a 
esh  mimmons,  and  as  the  demand  exceeded  52.,  a  jury  was 
upannelled  pursuant  to  the  provisions  of  the  act  of  Par- 
iment     Notice  of  trial,  and  of  the  intention  to  try  the 
VOL.  yjJL  z  z  n.  p.  c. 
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case  before  a  jury  was  served  upon  the  defendant  He» 
however^  did  not  eappear^  and  in  his  absence  the  plaintilb 
obtained  a  verdict  Under  these  circumstances  the  present 
rule  ¥raa  obtidnedL  WhUehuut  oontended,  first,  that  the 
judge  had  a  right  to  rectify  the  error  which  he  had  com- 
nutted^independentlyof  anyact  of  Parliament;  and  secondly, 
that  the  defendant  should  have  pleaded  the  judgment  in 
the  fniBt  action  to  the  dedantion  in  the  seoood  action. 


/.  Baykyt  in  support  of  the  rule,  contended*  that  the 
judge  had  no  power  to  make  the  aov^ndment  at  one  Court, 
of  a  judgment  pronounced  at  another,  without  the  oonvnt 
of  the  parties  concerned*    If  he  could,  then  be  was  the  only 
person  to  decide  on  the  propriety  of  making  the  amendment, 
and  there  was  no  opporbudty  of  reviewing  hia  dedsioD. 
Even  this  Court  could  not  of  its  own  authority  amend  in  one 
term,  the  judgment  which  had  been  gjiven  in  a  previous  one. 
In  the  case  of  JRex  v.  The  Jmticei  of  Imc^erMhire  (a), 
the  Court  refused  a  mandfunus  to  the  juiBtioes  at  sessioos, 
to  re^hear  an  appeal  against  an  order  of  removal  after  judg- 
ment given  by  them,  and  wtened  by  the  clerk  of  the  peace 
for  quashipg  the  order;  upon  the.gro.i^  that  the  justices 
at  sessions  were  divided  in  opinion,  and  that  the  judgment 
was  entered  by  mistake^  instead  of  an  adjournment  of  the 
appeal     Again,  there  was.  nothing  by  which  the  judge  couU 
amend,  but  he  must  amend  according  to  his  own  discretion. 
Then  as  to  the  necessiQr,  which  it  was  contended,  was  im- 
posed on  the  defendant  to  plead  the  fonner  verdict    No 
such  necessity  existed,  but  the  defendant  had  a  li^t  to 
stand  upon  the  judgment  abeady  pronounced  in  his  fimNir. 
But  if  he  did  plead  it,  the  altered  state  of  the  proceedings, 
from  a  judgment  in  the  defendant's  fevour,  to  a  judgment 
of  nonsuit,  would  prevent  his  sustaining  the  plea. 


Cur.  adv.  mU, 


(ff)  1  Mau.  &  S.  443. 
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CoL£Biix3By  J. — This  was  a  rule  to  remove  the  plaint  in        1S40. 
a  cause  in  the  Belper  Court  of  Requests,  and  the  judgment,     ^^^igm 
if  any,  and  all  proceedmgs  therein,  into  this  Court,  and  to    and  Anotlwr 
stay  the  proceedings  below.    The  Court  is  held  tmder       Mabok. 
2  &  3  Vict  c.  xcvul,  a  local  act,  before  a  practising  barrister 
of  seven  years*  standing,  and  the  following  beta  are  either 
undisputed,  or  seem   to  me  clearly  established  upon  the 
affidavits.     On  die  29th  of  November  the  cause  was  heard, 
and  a  judgment  pronounced  for  the  defendant     On  the 
23rd  of  December,  the  plaintiffs  served  a  notice  on  him,  that 
the  Court  wouM  be  moved,  on  the  30th,  to  set  aside  that 
judgment,  and  to  order  a  new  trial  of  the  cause.  On  the  30th, 
accordingly,  the  motion  was  made,  the  defendant  not  being 
present.     A  gentleman  who  had  appeared  as  his  attorney 
on  the  first  trial  was  present,  but  on  being  applied  to  by 
the  judge,  said  that  he  did  not  attend  on  behalf  of  the  de- 
fendant, whom  he  had  advised  that  it  was  unnecessary  to 
pay  any  attention  to  the  notice,  because  the  judge  had  no 
power  to  grant  a  new  triaL     The  judge,  however,  stated, 
that  he  either  had  ordered,  or  intended  to  order,  a  judgment 
of  nonsuit  to  be  entered ;  and  in  pursuance  of  that  original 
intention,  he  now  directed  the  judgment  for  the  defendant  to 
be  canoelled,  and  a  nonsuit  to  be  entered.    This  was  ac- 
cordingly done,  and  the  entry  states  it  to  have  been  done 
by  consent    A  firesh  summons  was,  therefore,  issued.    The 
sum  to  be  recovered  exceeding  5£,  it  was  competent  to  the 
plaintiflb  to  have  the  issue  tried  by  a  jury.     Of  their  in- 
tention to  do  so  tlie  defendant  had  due  notice,  but  he  de- 
clined to  appear,  and  no  answer,  therefore,  was  made  at  the 
day  of  trial  for  him.     In  his  absence  the  jury  were  em- 
pannelled,  the  cause  tried,  and  a  verdict  passed  for  the 
plaintifEB.     By  the  statute  in  question,  actions,  where  the 
amount  claimed  does  not  exceed  6JL,  must  be  tried  by  the 
idge  alone ;  where  it  exceeds  that  sum  either  party  may 
squire  a  jury  to  be  empannelled.     In  the  latter  case,  the 
3rd  section  provides  specially,  that  there  may  be  a  new 
lal,  **  if  the  judge  shall  be  of  opinion  that  a  wrong  verdict 
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1840.  had  been  returned  in  consequenee  of  some  errot  or  ttnstake 
^^^^^  '  on  the  part  of  the  jury.*'  But  then  the  party  applying  must 
and  Another  first  pay  the  costs  of  the  fonner  trial,  and  give  security  for 
Mason.  the  costs  of  the  second,  and  if  defendant,  for  the  amount 
also  recovered  in  the  first.  Tlie  39th  section  provides  al*) 
for  the  granting  a  new  trial,  or  a  rehearing,  in'  cases  inhere 
the  cause,  after  due  notice,  has  been  tried  in  the  ribseno^  of 
a  party  upon  the  same  terms  as  to  tfi^  costs  of  the  fonnCT 
and  new  trial,  or  rehearing  as  before  mentioned.  It  appears 
to  me,  upon  these  fiicts,  and  with  reference  to  these  secticma» 
that  the  defendant's  attorney  was  right  in  advising  his  client 
that  the  judge  in  the  present  case  had  no  authority  to  grant 
a  new  trial,  and  that  he  might  safely  abstddn  fit)m  appearing. 
I  also  entertain  great  doubts  whether  there  can,  under  this 
statute,  be  any  nonsuit  of  the  plaintiff.  If  there  can,  it  s 
obvious  that  the  plaintiff  may  in  effect  procure  a  new  trial 
as  ofien  as  he  pleases,  without  first  paying  the  costs  of  the 
former  trial,  or  giving  security  for  those  of  the  second,  terms 
carefiilly  imposed  in  the  only  instances  of  submitting  the 
same  matter  twice  for  judgment  contemplated  by  tiie%^; 
and  I  may  observe,  that  there  is  not  the  same  legal  theory 
f^^dsting  here,  upon  which  the  nonsuit  of  the  plaintiff,  at 
his  own  election,  proceeds  in  the  superior  Courts.  But, 
however  this  may  be,  I  have  no  doubt  that  the  learned 
jodge  was  wrong  in  die  course  he  took  on  the  30th  of  De- 
cember. A  judgment  for  the  defendant  had  been  formatty 
entered,  the  cause  was  at  an  end ;  llie  notice  to  the  de- 
fondant  was  of  a  motion  to  set  aade  the  judgment^  and 
have  a  new  trial  He  did  not  attend,  the  attorney  informed 
the  judge  tiiat  he  did  not  represent  the  defendant^  nor, 
indeed,  conld  he  in  that  state  of  things  without  a  firesh  aa- 
thority.  Under  these  circumstance^  I  think  it  would  be 
•dangerous  to  bold,  that  the  judge  had  any  power  to  amec'^ 
even  a  mistake  in  the  record  ait  a  subsequent  Court,  in  tb 
absence  of  the  party,  and  without  his  ocxiflent,  which,  in  n 
view  of  the  &ct8,  certainly  was  not  given*  If  the  pow 
existed  at  the  next  Coiut,  I  know  not  when  it  would  cease 
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or  why  it  might  not  be  ezexcised  at  any  distance  of  time* 
But  it  is  saad^  thai  at  the  second^  trial  the  defendant  should 
have  attended,  and  defended  himself  on  the  ground  of  the 
Ibnner  judgment  recovered.  Coupling  the  34th  and  36th 
sections  together,  it  should  rather  seem  that  such  defence 
would  not  be  available  as  a  matter  to  be  specially  pleaded; 
but  whether  that  be  so  or  not,  how  could  he  have  proved  such 
ade&nce  after  the  record  had  been  altered  into  a  judgment 
of  nonsuit  ?  The  concUision,  upon  the  whole,  is,  that  the 
proceedings  at  the  second  trial  were  unauthorized,  and  that 
the  defi»idant's  proper  remedy  was  that  to  which  he  has  had 
recourse  given  by  the  45th  section.  The  rule,  therefore, 
must  be  absolute,  but  under  the  circumstances,  without 
costs. 

Rule  accordingly. 


1340. 


W£fiST8|l 

and  Another 

V, 

Mason. 


JoBDAN  and  Another  v.  Chowns. 

jJaRS  TOW  Viewed  cause  against  a  rule  nisi,  obtained  by 
White,  calling  on  the  plaintiffs  to  shew  cause  why,  within 
ten  days;,  they  should  not  execute  and  deposit  with  the 
Master  the  deed  of  transfer  of  the  mcHntgage  granted  by  the 
defendant  to  the  plaintiff  and  why  the  plaintiff  should  not 
pay  the  costs  of  this  application,  the  defendant's  attorney 
Undertaking  to  pay  the  costs  of  executing  the  said  transfer. 
This  was  an  action  of  debt  on  the  bond  executed  by  the 
defendant  to  the  plaintiflb,  to  secure  the  payment  of  principal 
and  interest  on  a  mortgage  <hi  certun  property  granted  by  the 
defendant  to  the  plaintifis.  After  certain  proceedings  were 
had  in  the  aelion,  a  rule  was  obtained  by  the  defendant, 
pursuant  to  7  Geo.  2,  c  20,  s.  1,  to  stay  proceedings,  on  pay- 
-*\6nt  into  Court  of  the  principal  moneys  and  interest  due 
1  the  mortgage,  and  all  costs  of  suit  This  rule  was  ob- 
Eiined  on  the  31st  of  January,  1840.  The  principal  money 
nd  interest,  down  to  the  date  of  paying  in,  was  paid  into 


On  applica- 
tions  imder  7 
Geo.  2,  c.  20, 
8.  I,  to  stay 
proceedings  in 
an  action  on  a 
bond,  securing  I 
the  principal 
and  interest 
payable  on  a 
mortgage,  if 
the  mortgagee 
seeks  to  obtain 
interest  for 
the  interval  be- 
tween granting 
the  rule,  and 
the  actual  pay- 
ment of  the 
principal  into 
nis  hands,  he 
must  make  his 
claim  to  it,  at 
the  time  of  dis- 
cussing the 
rule,  for  he 
cannot  after- 
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it. 
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Court,  and  an  airangement  made  between  the  pardes  mA 
respect  to  the  costs;  bat  the  plaintiff  was  not  entitled,  by 
that  rule  to  take  the  money  out  of  Court     Subsequendy, 
in  consequence  of  necessary  delays  on  both  sides,  several 
weeks  elapsed  before  the  deed  of  transfer  of  the  mortgage 
was  ready  for  execution  by  the  plaintiflEs.    When  tendered 
to  them,  they  reftised  to  execute,  unless  the  interest  on  the 
principal  money,  from  the  date  of  the  paying  it^  dowuto  dte 
time  of  executing  the  deed,  was  paid.     This,  the  defendant 
declined  doing,  and  the  present  rule  was  accoidii^y  obtained 
Bantow  submitted,  that  acconfing  either  to  the  wends  ^ 
the  equity  of  die  statute,  7  Grea  2,  c.  20,  the  {daintiffi  hadl 
a  right  to  the  interest  clauned.    The  words  of  seeiiofn  2,  of 
that  act  were,  ^'  that  where  any  action  diall  be  brought  on 
any  bond  for  payment  of  the  money  secured  by  such  mort- 
gage, or  performance  of  the  covenants  therein  contained, 
or  where  any  action  of  ejectment  shall  be  brought  in  any  of 
his  Majesty's  Courts  of  Record  at  Westminster,  or  in  the 
Court  of  Quarter  Sessions  in  Wales,  or  in  any  of  the  supe- 
rior Courts  in  the  counties  palatine  of  Chester,  Lancaster, 
or  Durham,  by  any  mortgagee  or  mortgagees,  his,  her,  or 
their  heirs,  executors,  administrators,  or  assigns,  for  the 
i^dovery  of  the  possession  of  any  mortgaged  lands,  tene- 
ments, or  hereditaments,  and  no  suit  shall  be  then  depending 
in  any  of  fan  Majesty's  Courts  i>f  Equity  in  that  part  of  Great 
Britain  called  England,  for  or  touching  the  foredkMoaig  ^ 
redeeming  of  such  mortgaged  knds,  tdnements,  or  hetediHr- 
ments ;  if  the  person  or  persons  having.ii^t  to  redeem  such 
mortgaged  lands,  tenements,  or  heredilamentB,  and  Who 
shall  appear  and  become  defendant  or  defendants  in  such 
action,  sh&ll,  at  aiiy  time  pending  such  9c6xm,pajf  unto 
such  mor^agee  or  m<»1gagees,  or  in  case  of  his,  heiv  or 
their  refiual,  shall  bring  into  Court,  where  such  actioii  shall 
be  depending,  all  the  principal  moneys  and  interest  due  on 
such  mortgage,  and  also  all  such  costs  as  have  been  ex- 
pended in  any  suit  or  suits  at  law  or  in  equity,  upon  such 
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mortgige  (such  money,  for  principal,  interest,,  and  costs,  to 
be  ascertained  and  computed  by  the  Court,  where  such 
action.is  or  shall  be  depending,  or  by  the  proper  officer  by 
such  Court  to  be  appointed,  for  that.purppse),  the  moneys 
so  piid  to  9uch  mortgagee  or  moftffigdea^  or  brot^ht  into 
9ucA.  Cowrty  shall  be  deemed  and  taken  tp  be  ia/uU  satis&c- 
tion  and.  disch^nge  of  such .  mojrtg;^,  and  the  Court  shall 
and  ijaay  dji^harge  .^y^sp^Ji  mortgagor  or  defendant  of, 
^d  fiom  the  sam^  accordingly;  and^haU  and  may,  by  rule 
or  rules  of  the  same  Court,  coatpel  such  mortgagee  or  mort- 
gt^geesi,  at  the  costs  (ind.chacges  pf.such  mortgagor  or  mort- 
g^gpr%  tp  assign,  aumender,  .or  reconvey  such  mortgaged 
UndB,  .tenemantSy  afi4  h^T^ditfunents,  and  J?uch  estate  ai^d 
interest  as  such  mortgagee  or  mortgagees  have  or  hath 
therein,,  and  deUver  up  all  deeds,  evidence^  and  writings, 
in  his,  h&c,  or  the^*  custody,  relatipg  to  the  title  of  such 
morl^jBged  landau  t^nepoi^tf^,.  and  hereditaments,  unto  such 
mortgagor  or.mof^tg^gi^rs  who  shall  have  paid  or  brought 
such  moneys  imp  the  Courts  hi^  her,  or  their  heirs,  execu^ 
UfEB  or  admfipuistmliov,  or  tonich  ptber. person  or  persons 
as  he,  she,  or  thc^y  shall  &r  thf^t  purpose  nominate  or  ap- 
point." The  words  of  this  section  might  possibly  in  strict^ 
nesB  only  apply  to  interest  d^e  down  to  the  time  of  obtaining 
the  rule  aba^te  for  staying  the  proceedings ;  but  it  must 
be  the  dear,  intention  of  the  Iregislatune,  on  the  equity  of  the 
statute^  that  the  j^aintiff  should  be  entided  to  it  d^wii  to  the 
time  pf  his  repeiviog,  or.  having  the  power  to  take  the 
money.;  otj^ei^wise  great  injustice  would  be  wrought  to  the 
mortgagee.  AlthoMgh;the  money  was  paid  into  Court,  pur- 
suant to  the  iiile/  many  Hionths  might,  but  some  little  time 
mu9t,  where  aU  dihg^ice  was  used,  diapse,  before  the  trans- 
action .wi^4X>nftpletad,  and  the  mc^tgagee  entitled  actually 
to  receive  jitr  Duiing  all  .that  period,  the  mortgagee  was 
^rived  eX  his  interest  on  the  principal  money.  J£  the 
aount  .was ,  jbrgi^  considerable  loss  would  be  the  result* 
hose  re^Aarka  applied  to  the  present  case.     It  might  be 
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8ai4  oQ  tiie  other  aide,  that  the  claim  for  interest,  in  respect 
of  the  period  between  making  the  rule  abedute  for  stayiog 
proceedings,  and  the  actual  payment  of  the  money  into  the 
hands  of  the  mortgagee;,  ought  to  have  been  made  at  the 
time  of  disposing  of  that  rule ;  that  the  rule  proeeeded  on 
the  statute,  and,  therefore,  must  be  construed  by  the  statute; 
that  the  statute  allowed  no  interest  beyond  the  time  of 
paying  the  principal  money  into  Court,  and,  therefore,  the 
mortgagee  was  not  entided  to  it  Those  aigomenti^  how- 
ever, could  not  disentide  the  mortgagee  to  the  equitable 
consideration  of  his  claim.  Previous  to  the  passing  of  the 
statute,  the  7  Geo.  2,  no  such  relief  could  be  afforded  by  a 
Court  of  Law,  as  that  which  might  now  be  obtained  pursiiant 
to  the  statute.  Recourse  was  always  necessarily  had  to  a 
Court  of  Equity.  The  effect  of  the  statute,  therefore,  was, 
in  &ct,  to  give  a  new  and  equitable  power  to  the  Courts  of 
Law.  Being  an  equitable  power,  it  ought  to  be  exercised  in 
such  a  way  as  both  to  protect  the  interests  of  the  mortgagor, 
and  to  avoid  injuring  the  mortgagee,  especially  as  the  former 
rule,  which  had  been  obtained  by  the  defendant,  could  not 
be  said  to  have  been  obtained  in  strictness  on  the  sta- 
tute. It  no  where  appeared,  upon  the  affidavits,  but  the 
contnuy,  that  any  tender  of  the  money  had  ever  been  made 
before  that  rule  was  obtained.  The  authority  of  the  Comt, 
under  the  statute,  only  existed  upon  the  assumption  of  one 
of  two  acts,  actual  payment,  or  tender.  As,  therefore,  the 
defendant  had  not  complied  with  the  requisites  of  the  sta- 
tute, there  was  the  more  reason  for  dealing  with  this  appli- 
cation aocording  to  the  equitable  summary  jurisdictioD  of 
the  Court,  and  not  in  strictness  according  to  die  statute. 
For,  if  the  cour^  contended  for  by  the  other  side  was  pm^ 
sued,  certainly  the  mortgagor  would  be  protected,  but  the 
mortgagee  would  be  injured.  That  could  never  have  been 
the  intention  of  the  legislature.  The  cases  in  equity  sup 
ported  this  view  of  the  course  which  ought  to  be  taken  wiA 
respect  to  the  mortgagee's  claim  to  interest     He  cited, 
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Offleg  T.  Hall  (a)y  Bishop  v.  Church  (6),  Oafforth  v.  Brad- 
ley (c),  WUUihire  v.  Smith  (d\  Coote  on  MartgageSy  534. 
At  all  erents  the  plaintifb  were  not  obliged  to  accept  the 
imdertakiag  of  the  defendant's  attorney  to  pay  the  costs  of 
the  transfer*  They  w^e  entitled  to  have  those  costs  paid 
before  the  transfer  was  executed. 


1840. 


Jordan 
tnd  Another 

V, 

Cbowvs. 


Whitey  in  support  of  the  rule^  contended,  that  the  cases 
on  the  other  side  were  distinguishable  from  the  present,  as 
in  the  two  former,  the  claim  to  interest  depended  upon  the 
question  of  whether  a  proper  tender  had  been  made  of  the 
principai  money ;  and  in  the  last  the  decision  proceeded 
upon  the  ojnnion  of  the  Court,  that  a  mortgagee  was  en- 
titled to  refuse  to  take  the  principal  and  interest  though 
tendered,  until  he  had  an  opportunity  of  advising  with  his 
attorney,  whether  he  might  safely  execute  the  deed  of 
assignment.  He  cited,  2nd  PoweU  on  Mortgages^  p.  934. 
Wkh  respect  to  the  claim  for  interest  for  the  period  between 
the  drawing  up  of  the  rule  on  the  31st  of  January,  and  the 
payment  of  the  money  into  the  hands  of  the  plaintiff,  that 
ought  properly  to  have  been  made  the  subject  of  discussion, 
on  shewing  cause  against  that  rule.  No  such  daim  was 
4)|en  8^^,  but  the  rule  was  drawn  up  in  the  ordinary  form, 
in  acccMrdance  with  the  provisions  of  the  7  Geo.  2,  c.  20,  s.  1. 
That  statute  only  required  the  payment  of  interest  down  to 
the  time  of  the  application  being  made,  and,  therefore,  no 
other  interest  could  be  payable.  As  to  the  objection  to 
accept  the  undertaking  of  the  defendant's  attorney,  that 
was  not  sustainable,  because  the  plaintiffs  would  have  6u£5- 
cient  securi^  in  the  fact  that  the  deed  of  transfer,  after  the 
execution,  would  be  deposited  with  the  Master,  and  would 
not  be  delivered  out  to  the  defendant  until  all  costs  were 
paid. 

CoLKRn)GB,  J."^Tbi8  a  rule  of  connderable  importance. 


(a)  2  P.  Wms.  377. 
{h)  2  Yes.  Sen.  371. 


(c)  Ibid.  676. 
{d)  3  Atk.  89. 
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18^0.  Il  ciilb  on  Mf^SEs.  Jcmlao  aad  MackejTi  ttiOttwo  plaintifty 
**}^J<^  to  ^hew  qao^  why,  within  ten  dajs,»,tbey  shoMld  iipt<tepo»t 
mn^iLDotber  ^(h  jtb^  Master  the  deed  of  tfwv&ir  of  tb^  iaartgM»  exe^ 
CHQUTHfl^  oated  by*  the  jfjjaiotjffi.  to  the  d^endmt,  jmd  why  ibe 
plflintilb  should.  lu^  psy  the  costs  of  the  uppIicaUoBb -^^ 
defendant's  attorney  ^ind^rtakiqg  to.  pay  the  ddfepidaqt^ 
csests  o»  the  execution  of  the  ,said  trai^sfer.  Before.  I.  gi»- 
io^  ttie  gfaieml  q^iQ^lipi^  there  is  ooe  .point  which  X  may 
dispose  of  at  oace.  It  is  said,  that  the  plaintiiEE?  ve  not 
bpuqd  to  tfdLe  the  updertaking  of  the  defendant's  attqniey 
for  the  costs  amending  the.  estecutipn  pf  the  trans&c  If 
t^at  wasth^  only  sepuri^,  the ,  objecjl^  might. be  reas^* 
aU^  but  the  rule  dpes.  not  require  the  plaintiff  to  e^zecute 
aad.deUve;:  the  i^stn^neQt  to  the  defendai^t,  but  it  only 
reqi^Ees  that^  wheiii  ^J^ecutq^  it  shoidd  be  deposited  wjth 
the  jyiafstieEof  this  Coui^  The  plaintifi» axe^  ther^fo^not 
{H^udiced,  as  the  instrument  will  not  be  deUvered  out  .until 
the  costs  are  paid  TVt  .brings  ma .  to  the  impoctant 
question  whicb  >  i^  k^f^  P^i^  d^q^^M*  It  i^  rifis^ in  this 
manner.  Here  is  a  piortgage,  and  an  action  is  bpxiughi 
against  the  (jklendaot  on  the  coljiateral  bon<jl^giTen  by  him 
to  secure  payinent  of  piinc^sl  aqd.  ^terest.  The  caose 
goes  on  to  trialt  m^  an .  application  is  made  under  the 
7  Gea  2,  c  20,  s,  1,  to  stay  proceeding^,  on  paymei^it  <tf 
principal  .and  iiUeiest  t^n  due^  ainl. getting  free  of  the 
o>^rtg9g^  >  A,  x^e  ,was  them  pirpnpjOAced,  that  the  defendant 
was,  within  &inr  ^^  tp  ,bripg  in  priijiiiqipal,  and.iitfeiest 
due  on  the  deed,, rh^,  being,  thierevpop  tq,  b^  discfaaiged 
ftom  the  bond.  4iBd,^  c^sims  tp  .^npn^ys  due  thereon. 
TbiM^  n^e  was^jMop^punpfd  pn  ..th^^3ist  of  January  last 
Some  Relays  ^n  mm  99fb9tfc^9i4Mr.b^fi)i»  the  txanafer^of 
tbe^m^rtgogje  required  by)  ^ 'pendant  .was  duly  piepamd 
for  execution.  The  deed  wasat Ic^ogtb te&d^^  f<^  execu- 
tion. The  pUintiJ6  then  stated  that  th^.  weie  not  bound 
to  ex^Qute,  until  the  anterest  ilown  49  t;he  e^ieqution^  ef  the 
deed  was  paid.  Dujang  this  inte^sl,  the;  money  has  been 
locked  up  in  Court,  and  the  question  now  is,  which  of  the 
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parties  i8:to  suffer  the  loss  of  it?  I  am  of  opkdem,  ixoAet  all 
the  circumstances  of  this  case,  without  eonAdtAiig  the  g^ 
neral  right,  that  the  mortgagee  most  suffer  the  loss.  Nt>wthe 
staieute  provides  that  thte  person  against  y/9b<m  the  acdcto 
isbmo^it,  ^shall  at  any  time,  pefidii^  sucli  aietion,  paj. 
onto  such  mortgagee  or  mertgagees,  or  in  case  of  h]%  her^  '<ft 
their  refbsal,  shaH  bring  into  Comrt,  where  such  aetioa  rfiallr 
be  depending,  aD  the  the  principal  monejrs  and  fntisrest  dttift 
on  such  mortgage,  and  also  all  such  costs  as  have  been  ess 
pedded  in  anj  suit  or  suits,  at  law  or  in  equity,  upon  sudi 
mortgage,  the  moneys  so  piod  to  such  mortgagee  <«  mort- 
gageesy  or  brought  into  sueh  Coutt,  shaS  b^  deemed  and 
taken  to  be  in  foil  satisfMCtion  and  disdbaige  of  such  mart-* 
gage,  and  tike  Court  shall  and  may  disdiaige  every  sudb* 
mortgagor  or  defendsint,  of  and'fiom  the  same  accordit^ly.^ 
Bd  the  present  instance,  the  first  case  of  a  direct  payment 
has  not  arisen;  but  it  is  said  that  the  second  ease  has  not 
atiaen,  because  no  tender  has  been  made  of  the  money.    I 
think  that  the  statute  cleariy  contemj^ed  the  cases ;  fint^ 
of  ^payment  offered  and  accepted ;  Second,  the  case  of  a 
payment  offered  and  refiised.    VHiere  die  delay   in  exe« 
ccfting  the  deed  of  transfer  is  in  cbnsequence  of  the  refusal 
of  the  mortgagee,  he  ought  to  cAttid  to  the  loss.     3ut  where 
the  delay  id  catised  by  the  mortgager,  and  if  we  were  now 
discussing  the  matter  as  res  integra,  on  the  rule  of  the 
31st  of  Jantiaiy,  the  observations  of  Mr.  BarsUno  would 
be  very  strong.    But  I  find  the  rule  already  pronounced  by 
the  Court,  and  any  objections  which  there  w^pe  to  it  ought 
to  have  been  taken  when  it  was  ^scnssed,  on  shewing 
cause.    I  have  now  nothing  to  do,  therefi)re>  but  to  con- 
sider the  rule  as  it  standi  and  carry  it  into  effect    Before 
I  proceed  to  consider  the  constrtiction  of  the  rule,  I  w£ll 
«^ispo6e  of  a  remark  which  has  been  made.    It  is  said,  that 
ere  would  be  always  some  interval  of  time  between  pro- 
undng  the  rtde  and  the  executibn  of  the  reconveyance, 
d,  therefore,  it  is  said,  that  the  mortgagee  ought  to  re- 
ive interest  for  that  period  at  all  events.  But  if  the  statute 
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Jordan 

and  Another 

o. 

Chowns. 


provides  for  that  state  of  fects,  this  question  shoukl  have 
been  brought  before  the  Court  at  the  time  of  discussiDg  the 
original  rule.  The  blame  of  the  delay  is,  probably,  eqoaDy 
divided  between  both  parties.  What  did  the  rule  of  the 
Slst  of  January  require?  It  required  the  deftndaBt^fo 
bring  the  principal  motley  and  interest: '  due  to  that  tiiae 
m(D  Ocvirt,  and  to  pay  the  rosts  of  Ae  action.  This,  it  is 
admitted,  he  has  substaatially  done.  But  this  rule  was 
not  merely  a  stay  of  proceedings  in  the  action,  but  a 
rekaae  under  the  statute.  The  money  so  paid,  is  lo  be 
**  deemed  and  taken  to  be  in  full  satiafiKtion  and  dis- 
dbaige  of  such  mortgage."  This  eflfect  was  contemplated 
by  bringing  the  money  into  Court  No  piovisicm  w«s 
then  made  for  this  delay  which  has  oociUTed*  The 
defendant  has  done  his  duty  in  tendering  a  proper  cod* 
veyance  to  the  mortgagee,  and  he  must  execute  it  If  he 
has  lost  his  interest,  it  his  o^im  fiuolt  in  not  providing 
for  it  by  the  rule  of  January  31st  The  only  remaining 
question  is  that  of  costs*  The  substantial  question  bet  mien 
the  paities  was  that  of  interest,  which  has  now  been  dis> 
cnssed.  It  was  a  new  one^  without  any  authorities  on  it 
The  present  rule  mu8t>  therefore,  be  made  absolute,  with* 
out  costs,  it  being  understood  that  the  Jkbuiter  shall  not  de* 
liver  over  the  deed  of  tnnsfer  until  the  costs  of  execudsfg 
it  are  paid  to  the  plaintiff. 


Rule  absolute,  acoordin^y. 
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.   Rbqina  v.  The  Justices  of  Wilts. 

SaRSTOW  ttnd  PuiMey  ihsrweA  oonse'  againirf:  i^  rel^  Where  an  in- 

nisi,  obtidned  hf  W.  jftaaanekry  dtthig  -oa-  certain  juatioes  laid  under 

of  Aecounty  of  Wflts,  to  ^bew  cause  vrbf  vl  ttiandaHnis  1%^^^^* 

should  act  issue, -coimiiasidinir'tb^n'  to  cotivicJt  Iht  but*  that  a  highway 

,  u  out  of  repaur, 

veyor  of  the  highways  in  the  flom  of  6/.,  and  to  make  an  and  the  magia- 

order  upon  die  said  eorveyor,  and  to  Hmit'afiKl  appoint  guanttoi^ 

a  time,  for  the  repair  of  a  certain  part  of  a  rdad  within  the  ^^^^*  ^ 

'  *  *  point  a  Yiewer, 

parish  of  Hannimrton.     The  aptdieation  was  founded  otn  who  reports  it 

kidavite,  wMch  Ited,  that  an  Eatic«  had  beea  laid  S:2  SLlT' 

before  the  magistrates  agldnst  the  surve j6r,  stating  that  the  ^^^^^ 


highway  m  qnesdon'was  out  of  repair.    By  5  &  6  Wm.-  4,  ^^^  ^ 
c.  50,  s,  94,  the  following  provimons  were  made  with  respect  report,  W 

«,,  ^.  •  1  •  may  exercise 

to  the  duties  of  the  magistrates  on  sncn  an   occasion:  their  discretion 

«  That  from  and  after  the  commencement  of  this  iact,  if  any  J^if  ^4^  L 

highway  is  out  of  repair,  or  is  not  weD  and  suffidently  ^oarvejw  or 
repaired  and  amended,  and  infommtion  thereof,  on  the      if  certain 

oath  of  one  credible  witness,  is  given  to'  any  justice  of  the  SSdS^^ 

peace,  it  shall  and  may  be  lawM  for  such  justice,  and  he  ^^^"Jl^ 

is  hereby  authorized  and  required  to  issue  a  summons,  re-  take  part  in  a 

...  decision  of  the 

qmring  the  surveyor  of  the  parish,  or  other  person,  or  sessions,  thej 
body  politic  or  corporate,  chargeable  with  such  repairs,  to  be^roiSbt^he. 
appear  before  the  justices  at  some  special  sessions  for  the  5??vJ^  9®"* 
highways  in  the  said  summons  mentioned,  to  be  held  widiin  Bench,  on 
the  division  in  which  the  said  highway  may  be  situate ;  for  a  manda- 
and  the  said  justices  shall  either  appoint  some  competent  ^'^  JS^ 
person  to  view  the  same,  and  report  thereon  to  the  justices  «"<>">• 
in  special  sessions  assembled,  on  a  certain  day  and  place 
to  be  then  and  there  fixed,  at  which  the  said  surveyor  of 
^he  highways,  or  other  party  as  aforesaid,  shall  be  directed 
o  attend,  or  the  said  justices  shall  fix  a  day  whereon  they, 
r  any  two  of  them,  shall  attend  to  view  the  said  highway ; 
nd  if  to  the  justices  at  such  special  sessions,  on  the  day 
nd  at  the  place  so  fixed  as  aforesaid,  it  shall  appear,  either 
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1*40.        on  lihe  repon  of  tbe  said  peiBOu  bo  appointed  by  tbem  to 
^'"f^^^    view,  or  on  the  view  of  such  justices,  that  the  said  highivay 
V*  is  not  in  a  state  of  thorough  and  effectual  repair,  they,  the 

WuM.  aiid  justioefl^  at  such  kst  nieiitioned  special  sessLooB,  shall 
convict  the  said  surveyor,  or  olhcar  party  liaUe  to  the 
repair  of  the  said  highway,  in  any  penalty,  not  exceeding 
five  pomdB ;  and  shall  make  on  order  on  tbe  said  surveyor 
or.  otbfir  pemon  or  bodka  politic  or  corpoiatei  liable  to 
repair  such  highway,  by  which  order  they  shall  limit  and 
appoint  a  time  for  the  repairing  of  the  same."  According^yt 
on  the  informatko  being  laid,  the  justices  issued  a  sanmoDfl^ 
lequiiingthe  surveyor  of  die  lughwaya  of  the  parUi  to 
appear  before  them  at  a  special  seasioos  held  for.  the  h^« 
ways,  and  mentioned  in  the  summons.  They  also  ap- 
pointed a  viewer  to  exandne  the  road,  and  ta  repoit 
aocotdin^^at  the  special  sesauxia  The  speeial  seasioiis 
assembled,  the  surveyior  attended,  and  die  viewer  leported 
that  the  highway  in  question  was  out  of  repair.  The 
velator  of  die  inlbnnation  then  lequiied  the  justioes  to 
convict  the  surveyor  in  a  penalty  of  6L,  wluch  was  the 
maximum  of  the  finem^itioned  m  the  statute.  Hub,  Ifaey 
lefussd  to  do.  The  dbjeot  of  the  preaent  rule  was  to 
compel  the  justices  to  comvict  the  surveyor  in  that  suia, 
This,  it  was fubmitted,  they  cooldnot  be compeUed  to  do; 
although  the  words  in  the  seedon  were,  ^riiall  coavKt," 
diere  wasa  dear  discretion  given  as  to  the  amount  of  the 
penahyv  Here,  however,  the  exact  sum  vras  fixed  by  the 
rule*  It  never  could  have  been  intended  by  the  kgidatuie 
that  the  justices  should  be  bound  by  the  word  ^ahaU,''  and 
thus  become  the  mere  machines  of  the  rektor,  fi)r  the  purpose 
of  convicting.  They  must  be  presumed  to  have  a  discretioD 
even  as  to  whether  they  would  convict  at  aD.  The  present 
rule  was  prayed  against  the  four  justices  who  appeared  at 
the  petty  sessions,  on  the  occasion  of  the  inquiry  taki% 
place,  out  of  which  the  present  application  had  arisen*  I 
was  sworn,  however,  that  as  to  two  of  the  jusdces,  they 
had  taken  no  part  whatever  in  the  proceeding  and,  theie- 


fore  as  to  them,  diere  was  no  pKtence  wfaaterer  foot  rndking        IMO 

the  appUcflticxL  ^toST' 

■  '•• 
CoLBRiiMn,  «L — Afr.  ^feAMMidtfr,  Gsd  yousuppovt tbe  tule       Wn/rt. 
against  diese  two  gi^ndeiiien  ? 

'      •      »    ■     ■"'•■. 

IK  jtkxander.-^Tiaij  weie  past  of.  the  petty  bmbioib; 
a&dthevefixe^  they  must  be  eonaidtaed  as  (XMipeiBatiiig^*widi 
the  otheia. 

CknjDBioGBi '  J«*^llie  petljr  sessiqDS  nu^  consist  <^  two 
peraons  as  well  as  finir ;  tait -these  gendemen  did  not  in<«- 
teifere  at  all  in  iha  mottBr* 

Jiatsimo»''^*S\it  even  by  the  wofds  of  dte^  aippeal  ebmasi 
sect  105,  if  die  ndator  eonaidebBd  kimaetf  aggfiimd,  ha 
might  faaTe  his*  remedy  at  the  qiuoter  aessions.  fiy  tfaait 
section  it  was  pronided,  ^^dial^if  anj  penon  iftiaU  think 
himself  aggrieved  by  ongr  late^  madanndeir  or  in  pursoonoe 
of  thas  act,  oc  by  any  oid^  cpnviedon^  judgment,  or  dr> 
terminaUtm  made^orhy  mo^  mBitax  or  (iltD^  by  any 

justice  or  odierperaoD' tin  punni|afeice  of  this/'adi^  and  fyt 
wiueh  iM'portioulav  iMthod  of  \«elief  hadi  been  ali^eady  ap* 
pointed^  soohpeiBon  may  appeal' to  t|iej)u8tioeB  at  the  neMt 
geaeial  quarter  sessions'of  tbe  peace,  to  be  held  fisr  the 
coanly,  divmon,  ridings  <orphoe^  wherain  tbeoanseof  sndi 
oomplautt^sli&ll  ariaev'^  Thep»  anppoaiBg  ihe  mandamm  to 
go,  wbat  eoold  th^  magisteates  d^?  They:  have  dlsmiaM 
tbo  cqmidaifit,  and  if  they  eaU  the  paadaa  before  them, 
vfaftbcouslecoold'tlkey  pvtsiie?  :  .r-  ... 

Cktf^BBmOE,  Jl^^-^Hie.vtde  mi^t  he^.^mailtidied  whan  the 
detenxnniiion  «f  die  case  aEfives^  Althoui^  ibe  som  of 
&  18.  meolioned  m  the  nilOi  swh  a  modifieatioii  of  it  mif^ 
e  made«!  wotddpnevtoit  injnatiee  belngdone.  The  only 
iiestion  is,  whether  the  magistrates,  und^  this  act  of  pai^ 
amoal;^  were  merely  ministerial  or  judiciid  offioeis  ? 
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1840.  W»  Alexander^  in  support  of  the  rule,  contended,  that  the 

^T^^'^  words  of  sect  94,  rendered  it  imperative  on  the  magistrates 

f*  to  convict  the  surveyor  in  some  amount,  though  perhaps  not 

Wilts.       precisely   5L      The  words  '^  shall  convict,"  rendered  the 
duty  of  the  justices  merely  ministerial,  if  they  found  the 
road  out  of  repair.     According  to  the  old  mode  of  pro- 
ceeding, this  would  have  been  a  case  for  an  indictment; 
but  now,  recourse  must  be  had  to  the  magistrates.     Tbeie 
was  no  hardship  in  the  case,  as  the  penalty  was  to  be  paid 
out  of  the  highway  rate,  according  to  the  enactment  con- 
tained in  sect  9i>.     The  words  of  that  section  were,  *^  Thai 
no  fine,  issue,  penalty,  or  forfeiture  for  not  repairing  the 
highway,  or  not  appearing  to  any  indictment  for  not  re- 
pairing the  same,  shall  hereafter  be  returned  into  the  Court 
of  Exchequer  or  other  Court,  but  shall  be  levied  by  and 
paid  into  the  hands  of  such  person  residing  in  or  near  the 
parish  where  the  road  shall  be,  as  the  justices  or  Court  im- 
posing such  fines,  issues,  penalties,  or  forfeitures  shall  order 
and  direct,  to  be  applied  towards  the  repair  and  amendment 
of  such  highway ;  and  the  person  so  ordered  to  receive  such 
fine,  shall,  and  is  hereby  required  to  receive,  apply,  and 
account  for  the  same  according  to  the  direction  of  such  jus- 
tices or  Court,  or  in  default  thereoi^  shall  forfeit  double 
the  sum  received;  and  if  any  fine,  issue,  penalty,  or  (ot* 
feiture  to  be  imposed  for  not  repairing  the  highway,  or  not 
appearing  as  aforesaid,  shall  hereafter  be  levied  on  any  in- 
habitant of  such  parish,  township,  or  place,  then  such  in- 
habitant shall  and  may  make  his  complaint  to  the  justices 
at  a  special  sessions  for  the  highways ;  and  the  said  justices 
are  hereby  empowered  and  authorized,  by  warrant  under 
their  hands,  to  make  an  order  on  the  surveyor  of  the  parish 
for  payment  of  the  same,  out  of  the  money  receivable  by 
him  for  the  highway  rate,  and  shall  within  two  months  next 
after  service  of  the  said  order  on  him,  pay  unto  such  ia- 
habitant  the  money  therein  mentioned."  In  the  commence- 
ment of  the  section,  where  the*  justices  were  authorixed  to 
summon  the  surveyor,  and  the  part  relative  to  the  con- 
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viction  were  compared,  it  would  be  seen  that  the  words        1840. 
**  shall  and  may,"  were  used  in  the  former  part,  while  the       r^^JJJT^ 
wovd  •'shall"  was  used  in  the    latter.      It  would  seem,  _   ^*'-. 

,        ^  ,  ,  The  Justices  of 

thereuire,  as  if  a  discretion  was  to  be  given  to  the  justices,  Wilts. 
with  respect  to  commencing  the  inquiry ;  but  when  it  was 
ascertained  that  the  highway  was  out  of  repair,  then  their 
discretioii  was  at  an  end,  and  they  were  bound  to  convict 
the  surveyor.  In  a  case  at  the  last  Hereford  Assises,  tried 
before  Mr.  Justice  JFiUiams,  his  lordship  took  the  dis» 
tinction  between  the  words  ^  shall  and  may"  in  this  section, 
and  the  word  ^  shall"  in  section  95,  where  the  mode  of 
proceeding  to  be  adopted  in  case  of  the  liability  to  repair 
.is  denied,  is  pointed  out  It  was  said  on  the  other  side, 
that  the  construction  contended  for  in  support  of  the  rule, 
merely  rendered  the  magistrates  machines.  Hiat  was  no 
objection,  as  such  a  course  was  provided  by  the  legislature 
in  many  instances.  As  in  the  case  of  granting  costs,  ^en 
oiders  of  affiliation  were  dismissed  by  the  quarter  sessions. 
In  the  case  of  Hex  v.  Broderip  (a),  where  it  appeared 
doubdiil  whether  a  convicticm  of  a  waterman  for  carrying  in 
his  boat,  upon  the  river  Thames,  more  persons  than  are 
allowed  by  law,  must  be  founded  upon  testimony  given 
upon  oath,  the  Court  refused  a  mandamus  to  compel  a 
magistrate  to  enforce  the  conviction*  The  reasons  given 
by  the  Court  in  that  case^  were  an  authority  on  the  present 
llie  Court  there  said,  ^  It  is  not  dear  that  it  was  the  duty 
of  the  justice  to  issue  his  warrant  in  this  case.  The  words 
cS  section  9,  are  ^  that  it  shall  be  lawfol  for  the  mayor  or 
justices  to  issue  the  warrant;'  not  diat  they  are  r&quired  so 
to  do.  Besides,  it  is  at  least  doubtfol,  whether  the  conviction 
not  having  taken  place  upon  examination  on  oath  was  legal, 
and  this  Court  will  not  ccHnpel  a  magistrate. to  do  that  which 
may  subject  him  to  an  action  of  trespass."  That  was  an 
audiority  to  shew  that  in  that  case,  if  the  act  of  Pariiament 
had  '^required"  a  magistrate  to  enforce  a  conviction,  the 
mandamus  would  have  been  directed  to  issue,  Bsgina  v. 

(a)  5  B.  &  C.  239. 
VOL.  VIIL  AAA  IX  P.  G* 
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1840.        Codd  (a).    With  respect  to  the  appeal  clause^  that  ooald 

f^^^^    T^ot  afford  an  answer  to  the  application.    That  was  a  clause 

V.  introduced  with  quite  a  different  object,  namely^  to  give 

XnO  Justices  01  ..  • 

Wilts.  relief  where  parties  were  aggrieved  by  acts  ^  done,"  and  did 
not  apply  to  cases  where  mag^trates  had  omitted  to  do 
some  act  That  section  gave  no  power  to  the  quarter 
sessions  to  coancty  and,  therefore,  it  would  be  to  no  purpose 
that  an  ^plication  should  be  made  to  lliat  tribunal  Under 
these  circumstances,  the  present  rule  ought  to  be  made  ab- 
solute, either  in  its  present  or  in  a  modified  fonsL 

CoLSBiDGiB,  J. — This  is  au  appHcati<m  for  a  maodamas^ 
to  be  directed  to  four  justices  of  the  county  of  Wilts,  cooor 
inAnHmg  them  to  convict  the  surveyol  of  the  highways  of 
the  parish  of  Hannington,  in  a  penalty  of  5iL,  and  to  make 
on  order  upon  the  said  surveyor  to  repair  a  certain  road  in 
the  parish  within  a  limited  time.    As  to  two  of  these  ma- 
gistrates, there  is  no  foundation  for  the  application,  because 
it  appears  that  they  took  no  part  in  the  proceeding^.    As 
to  them,  therefore,  the  rule  cannot  be  made  absolute.    la 
my  opinion,  it  is  not  quite  clear  whether  the  applicant  knew 
that  these  magistrates  took  no  part  in  the  decision;  but 
certain  I  am  that  he  knew  enough  to  lead  him  to  make 
some  inquiry  as  to  them.     With  regard  to  them,  therefore, 
the  present  rule  must  be  dismissed,  and  with  coats.     But  I 
go  further.    Even  if  he  did  not  know  that  they  did  not 
take  part  in  this  matter,  and  he  was  not  misled,  the  rule 
ought]to  follow  the  same  course  which  is  adopted  in  such  cases 
where  unsuccessful  applications  are  made  against  ma^pstratea 
Now,  as  to  the  application  itself.    It  depends  chei  the  act 
of  Parliament    It  seems  to  me  certainly  a  most  extiaordi- 
naxy  application  to  require  magistrates  to  convict  in  a 
certain  penal^.  (Here  his  lordship  read  sec.  94.)  It  is  said 
that  the  only  material  circumstance  for  the  justices  to  con- 
sider is  the  actual  state  of  the  road.    But  the  application  to 

{a)  1  P.  &  D  456. 
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the  justices  imder  the  section  is  two-fold.  It  is  not  only  to  1840. 
CHnder  repabns  to  be  made,  but  it  is  to  convict  the  surveyor  eegina 
in  a  penalty  for  non-repair.     The  statute,  therefore,  must  «• 

be  understood  to  apply  to  cases  where  the  road  is  not  only       Wilts. 
in  a  state  of  non-iepair,  but  where  there  has  been  a  neglect 
in  causing  the  nonnrepair.    The  section  then  proceeds, 
^  And  if  to  the  justices  at  such  special  sessions,  on  the  day 
and  at  the  place  so  fixed,  as  aforesaid,  it  shall  appear,  either 
im  the  report  of  the  said  persons  so  appointed  by  tiiem  to 
itiew,  or  on  the  view  of  such  justices,  that  the  said  highway 
is  not  in  a  state  of  thorough  and  effectual  repair,  tiiey,  the 
said  justices  at  sudi  last  mentioned  special  sessions,  shall 
convict  the  said  surveyor  or  other  party  liable  to  tiie  repair 
of  the  said  highway,  in  any  penally  not  exceeding  five 
pounds,  and  shall  make  an  order  on  the  said  surveyor  or 
other  penson,  or  bodies  politic  or  corporate,  liable  to  repair 
such  highway,  by  which  order  they  shall  limit  and  appoint 
a  time  for  the  repairing  of  the  same.*'    It  is  said  tiiat  these 
words  ^'  shall  convict, "  are  imperative  on  the  justices,  and 
turn  them  into  mere  ministerial  officers,  except  as  to  the 
amount  of  the  penalty.    K  tiiat  had  been  intended  to  be  so, 
the  words  would  have  been,  <<  that  if  the  report  stated  that 
the  road  was  out  of  repair,  tiiat  then  they  should  convict 
the  surveyor."    But  the  words  here  are,  ^*  if  it  shall  appear 
either  on  the  report  of  the  said  person  so  appointed  by  them 
to  view,  or  on  the  view  of  such  justices,"  that  then  the  con- 
viction shall  be  made.     What  took  place  here?    It  appears, 
finom  the  affidavits,  that  the  first  report  was  incorrect    Then 
the  par^  was  asked  to  amend  his  report,  which  he  did 
accordingly  as  to  tiie  non-repair.     It  is  contended,  that  the 
authority  of  the  magistrates  was  completely  delegated  to 
tiie  viewer,  and  that  tiie  magistrates,  therefore,  had  no  power 
to  proceed  finther  than  the  inquiry  as  to  what  the  report 
was  with  respect  to  the  non-repair.     But  I  do  not  agree 
tiiat  that  was  the  reason  that  these  provisions  were  introduced 
into  the  act     I  think,  therefore,  that  they  were  entitied  to 
inquire  into  the  whole  of  the  case  before  them,  and  if  they 

A  A  A  2 
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1 840.        were  of  opinion  that  the  road  was  not  out  of  repau*,  they  were 
Regina       ^^  liberty  to  abstain  from  convicting.     Suppose,  after  the 
fw^  j^'-      f  viewer  bad  reported  that  the  road  was  out  of  repsdr,  they  did 
Wilts.       not  think,  on  their  own  view,  that  the  road  was  out  of  repair, 
would  they  not  have  a  right  to  exercise  their  discretion  in 
deciding  whether  it  was  out  of  repair  or  not?    It  is  to  be 
remembered  that  there  is  no  chaige  here  agamst  them  of 
corruption.     Does  not  the  word  **  convict,"  import  a  jndidal 
act?  I  think,  therefore,  that  they  were  justified  in  forming 
this  determination.  I  think  this  must  mean  to  apply  to  cases 
where  there  has  been  neglect  as  well  as  non-repair.   I  cannot 
see  that  the  penalty  is  provided. to  be  inflicted  merely  on  ac« 
count  of  non-repair ;  but  I  think  it  must  be  intended  that  the 
magistrates  should  inflict  it  in  cases  of  n^ligent  non-iepur. 
It  is  said  that  this  penalty,  if  inflicted,  would  come  out  of 
the  highway  rate.     But  I  do  not  think  that  section  96  bears 
that  construction.     It  appears  to  me,  that  the  penal^  was 
intended,  by  section  94,  to  Ml  upon  the  surveyor,  as  a 
punishment  for  his  neglect  in  not  repairing  the  highly. 
Very  extraordinary  consequences  would  be  the  result  if  the 
penalty  could  come  out  of  the  highway  rate.     I  only  throw 
out  this  by  way  of  remark,  and  not  as  a  decision  upon  that 
point     In  disposing  of  this  rule,  I  proceed  on  the  ground, 
that  this  act  did  not  mean  to  take  away  firom  the  magistrates 
the  exercise  of  a  judicial  discretion  in  determining  whether 
they  would  convict  the  8urvey<»r  or  not,  particularly  where 
there  is  no  bad  motive  imputed.     If  any  bad  motive  was 
imputed,  that  might  be  a  different  case.     Here,  however, 
none  is  imputed.     This  application  must  consequently  fiuL 
It  is  true  that  extreme  cases  might  be  put,  in  which  evfl 
consequences  might  result  from  this  construction,  but  we 
must  not  decide  acts  of  Parliament  by  extreme  cases.  Then 
comes  the  question  as  to  the  costs  of  the  application.    This 
case,  it  appears  to  me,  comes  within  the  rule  as  to  unsuc- 
cessful applications  against  magistrates,  and,  therefore,  it 
must  be  discharged,  with  costs. 

Rule  dischai^d,  with  costs. 
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1840. 

Eddin  V.  Ward. 

{Before  the  Four  Judges.) 
Ml  RLE  shewed  cause  aeainst  a  rule  nisiy  obtained  by  If  the  common 

g,  ,  ,       similiter  is 

Grayi  for  setting  aside  a  replication,  on  the  ground  of  ir-  added  by  a 
regularity.     The  replication  was  the  common  simiHter,  and  JS^h  need  not 
the  objection  to  it  was,  that  it  was  not  dated  pursuant  to  ^  dated  as  it 

•'  '  *  IS  not  a  plead- 

1  Reg.  Gen.,  H.  T.,  4  Wm.  4  (a),  (pleading  rules).     It  was  ing  withm  i 

an  action  on  a  bill  of  exchange,  and  the  declaration  also  t.,  4WnL'4, 

contained  a  count  for  goods  sold.     The  defendant  pleaded  ^{^^^^ 

to  the  first  count,  that  he  did  not  accept;  and  to  the  second, 

that  he  did  not  promise.     On  the  9th  June  the  pleas  were 

delivered,  and  on  the  10th,  the  issue  was  made  up  by  the 

plaintiff  and  delivered.     It  was  then  discovered  that  the 

similiter  had  no  date  to  it     This  want  of  date  was  the 

ground  of  the  present  application.     Erie  contended,  that 

to  the  common  similiter  no  date  need  be  put,  as  it  could 

not  be  considered  to  come  within  the  meaning  of  the  rule. 

The  case  might  be  different  with  a  special  similiter.     At 

any  rate,  such  a  mere  clerical  error  ought  to  have  been 

made  the  subject  of  a  summons  before  a  judge  at  Chambers, 

and  not  of  a  motion  to  the  Court     This  appeared  to  be  so, 

firom  the  case  of  Ikin  v.  Plevin  and  Other^^  (6).     There,  it 

was  held,  that  in  case  of  mere  clerical  errors  in  the  issue,  the 

proper  course  was  to  apply  to  a  judge  at  Chambers,  to 

amend  it  at  the  plaintiff^s  cost 

Grar/f  in  support  of  the  rule,  contended,  that  a  defect  of 
this  kind  in  the  title  of  a  similiter,  could  not  be  regarded 
as  a  mere  clerical  error.  A  distinction  between  a  similiter 
added  by  a  party  himself,  and  one  which  he  added  for  Ids 
opponent,  was  taken  in  the  case  of  Shackel  v.  Ranger  (c). 

(a)  Ante,  vol.  2,  p.  313,  (c)  Ante,  vol.  6,"p.  562. 

{b)  Ante,  vol.  5,  p.  594. 
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V, 

Wabd. 


There,  the  Court  of  Exchequer  held,  that  the  rule  in 
question  does  not  apply  to  a  similiter  added  by  one  par^ 
for  the  other.  Again,  in  the  case  of  MiddleUm  v.  Hughet{a)i 
the  distinction  taken  in  Shackel  v.  Ranger  was  recognised* 
Those  two  cases,  therefore,  did  not  interfere  with  the  opinioii 
of  the  rule  in  such  a  one  as  the  present 

Per  Curiam. — A  similiter  of  this  kind  is  not  a  pleading 
within  the  meaning  of  the  rule.  If  a  party  may  add  a 
similiter  for  his  adversaiy,  without  putting  a  date  to  it, 
he  may  surely  do  the  same  thing  for  himsel£ 


Rule  dischaiged. 


(a)  Ante,  p.  170. 


Under  2  &  3 
Vict  c.  81,8. 
1,  a  special 
Bessions  have 
jurisdiction 
to  make  an 
order  on  the 
parish  surveyor 
of  the  highway, 
to  pay  a  certain 
sum  to  the 
trustees  of  a 
turnpike  road, 
although  all 
the  funds  of  the 
turnpike- 
trustees  are  not 
exhausted 


Regina  0.  The  Justices  of  Berks. 

Gray  shewed  cause  against  a  rule  nisi,  obtained  by 
Carringtony  for  a  certiorari,  to  bring  up  an  order,  made  at  a 
special  sessions  for  the  highways  within  the  parish  of  Long- 
worth,  in  the  county  of  Berks,  for  the  purpose  of  quashing 
it  It  was  an  order  made  at  a  special  sessions  for  the  high- 
ways, in  pursuance  of  2  &  3  Vict  c  81,  s.  1.  The  object 
of  that  act  of  Parliament  was  set  forth  in  the  preamble. 
The  words  of  it  were, '' Whereas  an  act  was  passed  in  the 
fifth  and  sixth  years  of  his  late  Majesty,  intituled  an  act 
to  consolidate  and  amend  the  laws  relating  to  highways 
in  that  part  of  Great  Britdn  called  England,  whereby  diveis 
statutes  passed  in  the  reign  of  his  late  majesty  king  Geoige 
the  Third,  relating  to  the  performance  of  statute  duty 
were  repealed,  and  statute  duty  was  thereby  altogether 
abolished.  And  whereas  the  revenues  of  some  tompike 
roads  are  so  unequal  to  the  charge  and  maintenance  of 
such  roads,  after  paying  the  interest  and  principal  of  the 
sums  due  upon  mortgage  of  the  toUs  there<^  when  deprived 
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of  the  ud  heretofore  derived  fix>m  statute  duty,  that  it  is  ne-*  1840. 
cessaiy  that  some  additional  provision  be  made  for  such  rtcika 
roads  for  a  limited  period."  The  statute  then  provided,  by  >n^j^^^^^^^ 
section  1^  ^  That  it  shall  be  lawful  for  the  justices  at  any  Bskks. 
special  sessions  for  the  highways,  holden  after  the  passing 
of  this  act,  upon  information  exhibited  before  tiiem  by  the 
clerk  or  treasurer  of  any  turnpike  trust,  that  the  funds  of 
the  said  trust  are  wholly  insufficient  for  the  repair  of  the 
turnpike  road  witiiin  any  parish,  (notice  in  writing  of  such 
intended  information  having  been  previously  given  on  the 
part  of  such  clerk  or  treasurer,  to  the  parish  surveyor 
twenty-one  days,  at  least,  before  such  special  sessions),  to 
examine  the  state  of  the  revenues  and  debts  of  such  turn- 
pike trust,  and  to  inquire  into  the  state  and  condition  of 
the  lepaizs  of  the  roads  within  the  same,  and  also  to  ascer^ 
tain  tiie  length  of  the  roads,  including  turnpike  roads 
within  such  parish,  and  how  much  of  such  road  is  turnpike 
road;  and  li^  after  such  examination,  it  shall  appear  to  the 
said  justices  necessary  or  expedient  for  the  purposes  of  any 
turnpike  road  so  to  do,  then  to  adjudge  and  order  what  por- 
tion (if  any)  of  the  rate  or  assessment  levied,  or  to  be  levied 
by  virtue  of  the  said  recited  act,  shall  be  paid  by  tiie  said 
parish  surveyor,  and  at  what  time  or  times  to  the  sdd  com- 
missioners or  trustees,  or  to  tiieir  treasurer  or  otiier  officer 
appointed  by  them  in  that  behalf;  such  money  to  be  wholly 
laid  out  in  tiie  actual  repair  of  such  part  of  such  turnpike 
road  as  lies  within  the  parish  from  which  it  was  received.'^ 
An  order  was  made  by  tiie  justices,  in  conformity  witii  this 
enactment,  upon  the  surveyor  of  the  parish  of  Longworth. 
It  ordered  the  surveyor  of  die  parish  to  pay  the  sum  of 
292»  11«.  ScL,  out  of  the  turnpike  or  highway  rate,  and  the 
trustees  to  pay  the  sum  of  30i  out  of  tiieir  own  revenues. 
The  first  objection  to  tiie  order  was,  that  the  justices  had 
no  power  to  order  a  specific  sum  of  money,  but  only  a 
power  to  order  a  certain  proportion  of  the  rate  to  be  paid, 
as  for  instance,  a  third  or  a  fourth  of  the  rate.  The  second 
objection  was,  that  the  justices  had  only  jurisdiction  where 
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1840.        the  fimds  of  the  trust  were  '^  wholly  insufficient  for  the  le- 

^'"r">'^""^     pair  of  the  turnpike  road,"  whereas  it  appeared  by  this  order, 

V.  that  the  trust  funds  were  capable  of  assiRting  in  some  de- 

B£AKB.  tp^^^  ^  "^^  repair  of  the  road,  because  a  sum  of  oOL  was 
ordered  to  be  paid  out  of  the  turnpike  trust  fiinds.  It  was, 
therefore,  contended,  that  on  the  &ce  of  the  order,  it  ap- 
peared that  the  justices  had  no  jurisdiction  to  make  it 
Gray  contended,  that  the  section  applied  to  cases  where 
the  funds  were  not  sufficient  for  the  purpose  of  repairing 
the  roads.  [Coleridge^  J. — What  difference  does  the  woid 
^^  wholly"  make,  if  the  funds  in  the  hands  of  the  trust  are 
not  sufficient  for  the  purpose  required?] — Then  as  to  the 
other  point,  that  a  proportion  and  not  a  Uquidated  sum 
must  be  ordered  to  be  paid  by  the  surveyor. 

CoLEBiDOE,  J. — If  the  rate  is  not  before  the  magistrates, 
how  can  they  say  what  proportion  is  to  be  paid.  Does  not 
'^  proportion"  mean  the  amount  actually  to  be  paid. 

Carringion,  in  support  of  the  rule,  contended,  that  the 
magistrates  had  misunderstood  their  powers.  The  question 
was,  whether,  on  looking  at  the  terms  of  the  act  of  Par- 
liament, the  magistrates  had  not  exceeded  their  authori^  ? 
For,  it  was  contended,  they  should  not  have  ordered  tbis 
liquidated  sum  to  be  paid,  but  should  have  arrived  at  the 
sum  to  be  paid  in  a  way  different  fix>m  that  which  was 
here  adopted.  The  meaning  of  the  words  ''  wholly  insuf- 
ficient," was,  that  the  funds  of  the  trust  should  be  whoUj 
ezhausted,  before  the  clerk  or  treasurer  applied  to  the 
magistrates  for  an  order;  until  the  funds  were  so  exhausted 
the  magistrates  had  no  jurisdiction.  By  the  order  it  ap- 
peared that  the  funds  were  not  exhausted,  and,  therefore, 
the  magistrates  had  made  an  order  upon  a  matter  not 
within  their  jurisdiction.  The  second  question  was,  whether 
the  sum  ordered  to  be  paid  ought  to  be  a  certain  proportion, 
or  a  fixed  sum.  It  was  contended,  that  it  onght  to  be  for 
a  certain  proportion,  leaving  it  for  subsequent  caIculati<Hi 
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to  ascertain  the  amount    This  mode  might  be  inconyenient,  1840. 

but  the  act  requiring  the  order  to  be  made  in  that  manner ,  Regina 

must  be  pursued.    For  these  reasons,  the  present  rule  ought  ^- . 

to  be  made  absolute.  Bsbkb. 

CoLEBiDOB,  J. — ^I  have  no  difficulty  in  determing  on  the 
first  pointy  as  to  what  construction  ought  to  be  put  on  the 
words  '^  wholly  insufficient"  I  think  they  are  satisfied 
when  it  is  found  that  the  fimds  are  not  sufficient  for  the 
purpose  of  repairing  the  turnpike  road«  As  to  the  second 
pointy  the  statute  is  very  inartificially  and  imperfectly  framed. 
It  cannot  be  doubted  that  the  magistrates  are  required  to 
order  a  sum  to  be  paid  in  proportion  to  the  other  turnpike 
roads,  and  remaining  highways  in  the  parish;  but,  the 
question  here  is,  whether  they  have  authority  to  adjudge  a 
specific  sum  to  be  paid  by  the  parish  surveyor  ?  They  must 
ascertain  the  sum  to  be  paid  on  the  principal  of  a  propor- 
tion,  and  when  they  have  arrived  at  it,  they  may  order  a 
specific  sum  to  be  paid.  If  they  had  ordered  a  proportion 
to  be  paid,  it  must  be  calculated  afterwards,  and  would 
be  productive  of  great  difficulty  and  inconvenience.  K 
their  mode  of  ascertaining  the  proportion  was  wrong,  an 
appeal  would  lie  to  the  quarter  sessions,  and  the  highway 
surveyor  would  be  called  upon  to  rectify  it  The  present 
rule  must,  therefore,  be  discharged,  with  costs. 

Rule  discharged,  with  costs  (a). 

(a)  The  above   dted   act   re-  force  for  one  year  from  the  time 

cdved  the  royal  assent  on  the  of  passing,  and  from  thence  until 

24ih  of  Augost,  1839>  and  it  was  the  end  of  the  next  session  of 

provided,  by  sect  7  of  the  act,  parliament 
that  it  should  only  continue  in 
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1840. 

Whttb  f^  Claskb. 

teidmt**^  ^^^»^TOW  shewed  cause  against  a  rule  nisi,  calling 

nnder  terms  to  on  the  pluntiff  to  shew  cause^  why  the  notice  of  trial 

noti^  of  trial  in  this  case  should  not  be  set  aside  for  irregularity.    The 

^^y^^^^  defendant  was  under  terms  to  plead  issuably,  and  take 

^thepldn-  ghort  notice  of  trial  for  the  first  sittings  in  term.    Tl« 

tifl(  without  .  ^ 

an  J  default  on  defendant  accordingly  pleaded  issuably;  but  m  coDse* 
dd£^t»M^  quence  of  the  nature  of  the  plea,  it  became  necessary 
unable  to  re.      ^  ^^^  ^he  advice  of  counsel,  and  the  result  was,  that 

ply,  so  as  to  ^     ^  ' 

giyesttch  the  plaintiff  could  not  give  short  notice  of  trial  for  the 
short  notice  of  first  sittings.  The  plaintiff  then  gave  notice  for  the  second 
Swond"8mhig8  sittings.  This  was  the  notice  of  trial  which  the  defendant 
is  irregular.  sought  to  set  aside.  Barstow  cited  the  case  of  AbbM  v. 
Abbott  {a).  The  marginal  note  of  that  case  was,  ^'an 
undertaking  to  accept  short  notice  of  trial  for  the  sit- 
tings after  term  given  when  there  is  not  time  for  short 
notice  of  trial  at  the  sittings,  does  not  compel  the  defendant 
to  accept  short  notice  of  trial  at  the  adjourned  sittingSi^ 
In  that  case,  it  did  not  appear  that  the  defendant  had  been 
guilty  of  any  unfidr  conduct  in  the  nature  of  the  plea  which 
he  had  pleaded.  In  the  present  instance,  however,  the 
delay  on  the  part  of  the  plaintiff  arose  firom  the  misconduct 
of  the  defendant  [Coleridge^  J. — The  case  cited  is  strongly 
against  you.]  The  interpretation  to  be  iairly  put  \spon  die 
rule,  by  which  the  defendant  undertook  to  accept  shoit 
notice  of  trial  for  the  first  sittings,  must  be,  that  notice  of 
trial  should  be  accepted  at  the  next  practicaUe  sittings^  for 
which  short  notice  could  be  given*  The  case  of  Dignam  v. 
Mostyn  (6),  although  apparentiy  against  {he  plaintiff,  wob 
consistent  with  the  construction  for  which  he  contended, 
as  there  also,  no  misconduct  appeared  to  have  existed  on 
the  part  of  the  defendant    In  that  case,  the  defendant  ob- 


(a)  7  Taont  453. 

(&)  J«le,  vol.  6,  p.  647  $  3  M.  &  W.»  S.  C,  431. 
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tained  a  judge's  order  for  time  to  plead,  pleading  issuably,  1840. 
rejoiniiig  gratis,  and  taking  short  noticeof  trial,  if  necessary, 
either  before  the  sheri£P  or  not  The  plaintiff  subsequently 
obtained  an  order  to  try  before  the  sheriff.  It  was  there 
held,  that  the  defendant  was  not  bound  by  the  order,  to 
take  short  notice  of  trial,  unless  the  plaintiff  gave  it  for  the 
next  sitting  of  the  sheriff  after  the  date  of  the  order. 
• 
CoLEBiDOE,  J. — ^I  cannot  agree  with  Mr.  Barstow.  The 
foundation  of  his  argument  fidls  him.  He  presumes  that 
something  wrong  has  been  done  by  the  defendant ;  but  has 
he  done  anything  wrong?  The  defendant  undertakes  to 
plead  issuably.  He  does  so.  It  is  objected,  however,  by  the 
plaintiff  that  the  natmre  of  the  plea  was  such,  as  to  oblige 
him  to  expend  so  much  lime  in  replying,  as  to  pre- 
vent him  fiom  giving  short  notice  of  trial  for  the  first 
sittings.  That  was  not  any  de&ult  by  the  defendant  This 
case,  therefore,  comes  within  the  ordinary  rule,  that  where 
short  notice  of  trial  is  not  given  for  the  sittings  for  which 
the  defendant  undertook  to  accept  it,  he  is  not  bound  to 
accept  it  for  any  other.  The  present  rule  must,  therefore, 
be  made  absolute,  with  costs. 

Rule  absolute,  with  cost& 
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Vxinitg  Cemi. 


IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORU. 


Davis  v.  Cole. 

In  an  action  of  X  HIS  was  an  action  of  trespass^  for  assault,  batteiy,  and 

5S^'»>*^  ^^  imprisonment  (a).    Plea,  not  guilty. 

rjcOT^^ed^"*®  At  the  trial,  before  Gumey,  B.,  the  jury  found  a  verdict 

mages,  the  for  the  plaintiff,  with  one  shilling  damages.     Application 

S  hS  fntCTi^  ^^  ^^^^  made  to  the  learned  judge,   on  behalf  of  die 

tod*^ri^'*^'  defendant,  to  certify,  under   the  43  Eliz.  c  6,  s.  2,  to 

him  of  costs,  deprive  the  plaintiff  of  costs.    The  learned  baron  ezpresBed 

Elix.  c.  6,s.2.  his  intention  to  certify.      Four  days  after  the  trial,  the 

]^^^  plaintiff  applied  for,  and  obtained  the  postea,  which  was 

the  plaintiff  indorsed,  "  Verdict  for  the  plaintiff,  one  shilling,  costs  forty 

postea,  but  on  shillings;"  but  there  was  no  certificate.     The  judge's  clerk, 

was^nocerS-  ^^^  delivered  the  postea,  said  that  the  judge  had  not 

ficato.   The  certified,  otherwise  there  would  be  an  indorsement  to  that 

costs  were  then  ^        ^ 

taxed,  final  effect  Notice  of  taxation  was  given,  and  the  defendant's 
signed,  and  the  attorney  attended,  but  applied  to  the  Master  to  postpone 
Se^SfendUint  ^®  taxation,  in  consequence  of  what  had  occurred  at  the 
nrii  ^h^^  *"^  '""^^  Master,  however,  conceiving  that  he  had  no 
jndge  had  option,  taxed  the  costs,  which  were  paid  under  protest 
^enlaintur to  Upon  an  application  to  Mr.  Baron  Gumey,  he  made  the 
^^in*OTder  foUo^'^  o^d^r  on  the  15th  May :  "  I  order  that  the 
to  endorse  plaintiff's  attorney  forthwith  produce  before  me  the  record 
certificate.        of  nisi  prius  and  postea  in  this  cause,  for  the  purpose  of 

(a)  See  Booth  v.  Drake,  ante,  voL  6,  p.  564. 


J 


Cole. 
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indorBing  thereon  my  certificate,  pursuant  to  the  statute        1840. 
43  Eliz.,  c.  6,  8.  2 ;  that  the  taxation  of  costs  herein  be  set    ^""0]^^^ 
aside ;  that  it  be  referred  back  to  the  Master  to  review  his        _  o. 
taxation  with  reference  to  the  above  mentioned  certificate ; 
that  the  judgment  signed  be  altered  as  to  the  amount  of 
costs,  and  that  the  plaintiff  refimd  to  the  defendant  the 
sum  of  291,9  pAit  of  the  damages  and  costs  paid  under 
protest"    On  the  22nd  of  May,  the  learned  judge  made 
another  order,  confirming  his  former  order,  except  that  the 
defendant  should  pay  to  the  plaintiff  such  costs  as  the 
plaintiff  had  incurred,  by  reason  of  the  defendant  not  having 
applied  to  the  Associate  to  draw  up  the  order  before  the 
judgment  was  signed  and  costs  taxed ;  no  costs  on  either 
side  of  the  application  to  amend  the  former  order. 

Mansell  moved  for  a  rule,  to  shew  cause  why  the  two 
orders  should  not  be  set  aside.  Under  the  statute  of 
Gloucester  (6  £dw.  1,  c  1,)  the  plaintiff  is  entitled  to  full 
costs,  unless  a'  certificate  be  granted  under  the  statute 
43  Eliz.  c  6,  s.  2,  and  this  certificate  ought  to  be  granted 
before  the  Court  has  pven  judgment  [^Idersorif  B. — 
Tour  point  is,  that  there  can  be  no  certificate  after  taxation.] 
That  is  the  usual  practice.  In  Whalhy  v.  Williamson  (a), 
Tindaly  J.,  says :  ^'  The  practice  is,  that  the  Associate 
makes  a  minute  on  the  record  of  the  certificate,  on  its  being 
granted,  and  such  certificate  being  afterwards  formally  put 
upon  the  nisi  prius  record  on  the  first  day  of  the  next  term, 
it  is  handed  over  to  the  party  in  whose  fiivour  the  verdict 
was  found."  This  implies  that  the  certificate  ought  to 
precede  the  taxation.  [Aldersofh  B. — That  case  relates  to 
the  power  of  revoking  a  certificate  once  given.]  In  Godson 
V.  Lloyd  {b\  in  which  it  was  moved  to  enter  a  suggestion 
under  the  London  Court  of  Requests  Act,  leave  was 
granted^  on  the  ground  that  costs  had  not  been  taxed ;  and 
Lord  Abingety  C.  B.,  said:  ^<  As  the  costs  had  not  been 

{fl)Ant€,  vol.  7»  p-  253  $  7  Scott,  135.       (Jt)  Ante,  vol.  4,  p.  157. 
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taied,  I  think  this  motion  is  in  time*  The  leason  wfaj 
such  a  motion  cannot,  in  g^oeral,  be  made  after  final  judg- 
ment is,  that  the  costs  fonn  part  of  the  judgment,  which 
must  have  been  taxed  before  judgment  could  have  been 
signed ;  it  would,  therefore,  be  absurd  to  ask  to  enter  a 
suggesdoQ  to  derive  the  plaintiff  of  costs,  for  which  it 
appears  on  the  rec(Hxl  he  has  already  got  judgment"  The 
same  reasoning  will  apply  here.  The  defendant  has  been 
goil^  of  ladies  in  not  applying  to  the  judge  for  his  certifi- 
cate earlier..    He  cited  also  Medii  v.  loicock  (a). 

Cole,  who  appeased  to  shew  cause  in  the  first  instance, 
was  stopped  by  the  Court 

Lord  Abingeb,  C.  B. — ^The  delivery  of  the  postea  is  8iq>- 
posed  to  be  by  the  authority  of  the  judge,  and  the  deik 
ought  not  to  have  delivered  it  without  first  ascertaining 
whether  the  judge  intended  to  carry  into  effect  his  intention 
of  certifying,  as  intimated  at  nisi  prius. 

Pabkb,  B. — ^The  judge  certified  orally,  and  it  was  a  mis* 
prision  of  the  derk  in  not  minuting  the  judge's  intention. 

Aldbbson,  R — ^The  clerk  ought  to  have  asked  the  judge, 
before  giving  up  the  record,  whether  he  had  changed  his 
mind.  The  usual  practice  is  undoubtedly  to  certify  before 
judgment  is  signed,  but  the  statute  q)ecifies  no  time  tx 
doing  so,  and  here  die  judgment  was  irregular,  in  conse- 
quence of  the  error  of  the  judge's  derk. 

Rulerefiised 

Cole  tiiien  applied  for  a  rule  to  shew  cause,  why  the 
second  order  of  Mn  Baron  GWfiey,  ordering  the  defendant 
to  pay  to  the  plaintiff  the  costs  occasioned  by  the  delay  ia 

(a)  Ante,  voL  3»  p.  347. 
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aj^jiag  for  tbe  first  order  should  not  be  set  aeide,  and       1840. 
cited  Foantt  v.  Bamii  (a)y  as  a  dear  authority  that  the 
certificate  might  be  granted  after  tayatioD> 


Rule  to  shew  causa 


(a)  5  B.  &  Aid.  536. 


ELiNO  9.  Beak« 

Assumpsit*    The  first  count  of  the  declaration  was  Inassnm^t 
upon  an  agreement  between  the  plaintiff  and  the  defendant,  ^^i^^^^L 
by  which  the  defendant  affreed  to  pay  to  the  plaintiff  the  defendaat,  for 

^  ,    ,      ^  *   •'  *^  certain  con- 

sum  of  2OJL9  for  asdsting  the  defendant  in  obtaining  the  ndentioiu  to 

situation  al  traveller  to  a  wine  merchant,  and  for  becoming  ^a  par&ci^ 

bound  with  him  as  a  surety  upon  his  entering  upon  his  I'jJJjw^"^ 

situation.     There  were  also  indebitatus  counts  for  work  default  admits 

the  sum  al- 
and labour^  and  on  an  account  stated.     The  ddfendant  legedtobe 

suffered  judgment  by  defiiult.    Upon  the  execution  of  the  puanJiff  b  tn. 

writ  of  inquiry  before  the  sheriffi  of  London^  it  was  insisted,  ^^f^  ^^i^^' 

on  the  part  of  the  defendant,  that  evidence  ought  to  be  unount,  with- 

given  by  the  plaintiff,  to  shew  some  precise  sum  to  be  due.  dence  of 

But  die  Secondary  was  of  opinion,  that  the  judgment  by  ifS!?decla». 

de&ult  admitted  20£  to  be  due,  and  that  the  jury  must  give  ^°^^  ~"- 

a  verdict  for  that  sum,  without  any  evidence  on  die  part  money  counts, 

of  die  plaintiff  and  a  verdict  was  taken  accordingly.  such  case 

should  be 
taken  on  the 

CoUinqham  moved  for  a  rule  to  set  aside  the  inquisition,  >pecial  count 

,  ,  ,  for  the  sum 

contending,  that  the  plaintiff  was  not  entided  to  more  dian  claimed,  and 
nominal  damages,  without  proof  of  damages  to  a  greater  ^^h  nominU 
amount  having  been  sustained.  damage  only. 

Pabxb,  6. — ^The  first  count  sets  out  an  agreement,  by 
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1 840.        which  the  defendaot  promised,  upon  a  certain  consideration, 

^""^jj        to  pay  to  the  plaintiff  20i     The  phrase  is,  **  the  sum  of 

r.  20^''    In  strictness,  a  verdict  for  20/L  should  have  been 

Beak.  . 

taken  on  the  special  count,  and  nominal  damages  on  the 

rest  of  the  declaration.    The  point  is  perfectly  clear,  and 

there  must  be  no  rule. 

Rule  refused 


AmE  V.  Chinnock. 

On  arulefor     Mx^AWLINSON  txioveditoT^e  costs  of  thcdsy,  andthatall 

d^<w  not       proceedings  might  be  stayed  tUl  payment  of  the  costs. 

proceeding  to    Upon  the  cause  being  called  on  for  trial,  the  record  was 

Court  will        Tvithdrawn,  in  consequence  of  the  plaintiff  not  being  pie- 

py^j^je^^ngg      pared  to  try.     The  affidavit,  in  support  of  the  appHcadon, 

rata  ^e  costs    stated,  that  it  would  be  difficult  for  the  defendant  to  bring 

his  Tintnesses  together  again,  one  of  whom  lived  in  Cheshire; 

that  the  action  was  for  an  alleged  trespass,  in  turning  the 

plaintiff  out  of  his  house ;  that  he  would  have  been  indicted 

for  keeping  a  disorderly  house  if  he  had  not  left  it;  that 

fix)m  the  plaintiff's  condition,  the  defendant  had  no  chance 

of  obtaining  his  costs ;  and  that  the  alleged  cause  of  acticm 

was  unfounded.     Four  or  five  days'  notice  of  the  motion 

had  been  given. 


Pahke,  B. — The  rule  may  be  made  absolute  without  a 
stay  of  proceedings.  You  may  have  an  attachment  for  non* 
payment  of  the  costs.    That  is  your  remedy. 

Rule  accordingly. 
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Lamont  and  Another  v.  Crook. 

vy  ASE,  for  not  attending  to  give  evidence,  in  obedience  in  order  td 
to  a  writ  of  subpoena  duces  tecum.     The  declaration  stated  ^oJl^ordis- 
that  the  plaantifis  had  impleaded  one  Robert  Southall,  in  the  obedience  to  a 

r>t  J>    r*       1  .    .  .  .  1  .  ''^"t  of  sub- 

Court  of  Exchequer ;  the  joinder  of  issue  in  that  action ;  pcena,  it  is 

the  entiy  of  the  cause ;  the  issuing  of  a  subpoena,  com-  to pro^tibH 
manding  the  noW  defendant,  and  Robert  Spencer  and  ^^^^^^ 
others,  that  all  other  things  being  set  aside,  and  ceasing  his  subpoena. 

-  In  such  an 

every  excuse,  they  should  appear  in  their  proper  persons  action  the 
before  James  Lord  Abinger^  at  Westminster,  in  the  county  niwS  mT 
of  Middlesex,  in  the  place  where  her  said  Majesty  s  said  ^^'^^f?*  J^* 
Court  was  usually  held,  on  Friday,  the  1st  day  of  February,  "did  not,  nor 
then  next,  by  nine  o^chck  in  the  forenoon  of  the  same  days  time  and  place, 
and  also  from  day  to  day  until  the  said  cause  should  be  ^^f^^^ 
tried ;  and  also  that  they  should  bring  with   them,  and  pe&r  in  his 

-  1         •  11  /•  .  -I      11  1  o        proper  person, 

produce  at  the  tune  and  place  aforesaid,  all  and  every,  &c.  to  testify  on 
[mentioning  certain  documents  to  be  produced,]  to  testify  o/the"said 
the  truth,  according  to  their  knowledge,  in  the  said  action^  Issues,  fccord- 
then  in  the  said  Court  at  Westminster,  depending  between  writ  of  sub- 
the  said  John  Lamont  and  John  David  Stewart,  [the  present  £ough  the 
plaintiflfe]  and  the  said  Robert  Southall,  [the  defendant  in  ^^^it"^^ 
the  original  actioni  of  an  action  of  trespass  on  the  part  of  reasonable 

,  ,     ,  *  excuse  to  the 

the  said  plaintifis,  and  at  the  aforesaid  day  by  a  jury  of  the  contrary,  but 
country,  between  the  parties  aforesaid,  of  the  action  afore-  neglerteJ  and 
said,  to  be  tried.     The  declaration  then  proceeded  to  state  ^'^d  to^^ 
the  service  of  the  writ  of  subpoena  duces  tecum  on  the  now  whether  such 
defendant;  the  payment  of  a  certain  sum  of  money,  to  wit,  dis^edienoe 
the  sum  of  one  guinea,  being  a  reasonable  sum  of  money  Benton  special 
for  his  costs  and  charges^  in  and  about  his  attendance  as  a  demurrer. 
witness,  according  to  the  tenor  of  the  said  writ  of  subpoena. 
And  that,   ^^  although   the  defendant    afterwards,  to  wit, 
&C.,  could  and  might,  in  obedience  to  the  said  writ,  have 
attended  as  such  witness,  as  aforesaid,  to  give  evidence  on 
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1840.        the  trial  of  the  said  issues,  so  appointed  to  be  had,  as  afore- 
Lamont      8*i<J;  ^^^  although  the  said  defendant  could  and  mi^t 
and  Another    have  given  material  evidence  for  the  said  plaintifiB  on  such 
Crook.       trial,  as  would  have  enabled  them  to  obtain  a  verdict  on 
the  said  issues,  against  the  said  Robert  Southall,  whereof 
the  said  defendant  then  had  notice :  yet  the  defendant,  not 
regarding  his  duty  in  that  behalf,  but  contriving,  &c.  and 
to  deprive  the  plaintifis  of  the  benefit  of  the  same  evidence, 
on  the  trial  of  the  said  issues,  so  appointed  to  be  tried,  as 
aforesaid,  and  thereby  to  prevent  them  fit>m  obtaining  a 
verdict  against  the  said  Robert  Southall,  thereon,  and  to 
put  them  to  certain  charges  and  expenses,  did  not  nor  uxmH 
at  the  time  and  place  in  that  behalf  aforesaid,  appear  in 
hii  proper  person,  to  testify  as  aforesaid,  on  the  said  trial 
of  the  said  issties  so  appointed  to  be  had,  as  aforesaid,  oc- 
cording  to  the  said  torit  of  subpoena,  as  aforesaid,  although 
the  defendant  had  no  lawful  or  reasonable  excuse  to  the 
contrary,  but  then  whoUy  neglected  and  refused  so  to  do, 
and  by  reason  thereof  the  said  plaintiff,  being  then  duly 
advised  that  they  could  not  proceed  with  safety  to  the  said 
trial  of  the  said  issues,  or  allow  the  same  to  be  then  tried, 
without  the  attendance  of  the  said  defendant  as  such  wit- 
ness, as  aforesaid,  were  then  forced  and  compeUed  to  forbear 
to  proceed  to  the  said  trial  of  the  said  issues,  and  to  cause 
the  said  record  at  Nisi  Prius  to  be  withdrawn  firom  the 
custody  of  the  said  officer  of  the  said  Court,  with  whom 
the  same  was  so  entered,  as  aforesaid ;  and  by  reason  of  the 
said  non-attendance  of  the  said  defendant,  did  then  neces- 
sarily forbear  to  proceed  to  the  said  trial  of  the  said  issoes 
at  the  said  sittings  of  Nisi  Prius,  and  the  said  record  was 
then  so  withdrawn,  as  aforesaid.     By  means  of  which  said 
several  premises,  the  said  plaintiff  were  not  only  forced 
and  obliged  to  pay,  and  did  then  necessarily  pay  to  the 
said  Robert  Southall  a  laige  sum  of  money,  to  wit,  &&, 
for  his  costs  and  charges  in  that  behalf;  but  the  said  phun- 
tifis  were  also  then  greatly  hindered  and  delayed  in  the 
recovery  of  their  damages  in  the  said  action,  and  were  abo 
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forced  and  obliged  to  expend  divers  other  sums  of  money, 
in  and  about  the  prosecuting  of  the  said  suit,  and  preparing 
the  same  for  trial,  &c. 

Hie  defendant  pleaded  not  guilty,  and  other  pleas, 
denying  certain  allegations  in  the  declaration,  but  there 
was  no  plea  alleging  that  he  had  not  been  called  upon  the 
subpoena. 

At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  it  was  opened,  by  the 
counsel  for  the  plaintifis,  that  the  defendant  had  not  been 
called  upon  his  subpoena,  but  that  it  would  be  satis&ctorily 
shewn  that  he  was  absent  from  Court  when  the  cause  was 
called  on,  and  that  the  record  was  in  consequence  with* 
drawn.  Upon  this,  the  learned  judge  expressed  an  opinion^ 
that  to  render  the  defendant  liable,  it  was  necessary  to 
prove  that  he  had  been  called  on  his  subpoena;  and  the 
plaintifis  were  nonsuited,  upon  the  admission  of  the  plain 
tifts'  counsel,  that  such  evidence  could  not  be  given. 


1840. 


Lamont 
and  Another 

Crook. 


Busbyj  having  obtained  a  rule  to  shew  cause  why  th^ 
nonsuit  should  not  be  set  aside,  and  a  new  trial  had. 


Crotoder  and  Swann  shewed  cause.  The  nonsuit  was 
right,  as  it  appeared  that  the  defendant  had  not  been  called 
upon  his  subpoena.  [Lord  Ahingevy  C.  B., — How  did  it 
become  a  question  of  &ct,  whether  he  was  called  or  not?] 
There  was  no  plea  on  the  record,  alleging  that  the  defendant 
had  not  been  called  on  his  subpoena*  [Parke^  B. — The 
declaration  does  not  allege  that  the  defendant  was  called. 
If  the  caUing  be  essential,  the  objection  would  properly  be 
to  the  declaration,  for  the  omission  of  that  allegation.] 
That  would  be  so,  if  the  declaration  had  merely  alleged  that 
the  defendant  did  not  ^^  appear;"  but  the  allegation  is,  that 
he  did  not  "  appear  according  to  the  said  writ  of  subpoena.'* 
The  duty  imposed  tipon  a  witness  by  the  writ  is  conditional^ 
namely,  to  appear,  if  called  upon  in  Court ;  and  as  the  plea 
of  not  guilty  denies    the  breach  of  duty,   the  question, 
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1840.       whether  the  defendant  was  called  or  not,  is  raised  bj  that 
Lamont      P^®**     ^  P^^*  simply  denying  that  he  was  called  might 
and  Another    h^ve  been  bad,  as  amounting  to  the  plea  of  not  goiltj. 
Crook*       [Lord  AUnger^  C.  B. — The  first  question  is,  whether  a 
calling  upon  a  subpoena  is  necessary  in  any  case?  and  if 
necessaiy  in  some  cases,  whether  it  be  necessaiy  where  the 
witness,  at  the  time  he  is  wanted,  is  actually  absent  from 
Court,  when  such  a  ceremony  must  be  perfectly  nugatoiy? 
At  Nisi  Prius,  I  confess  that  I  had  a  strong  opinion  of  the 
necessity  of  so  calling  a  witnessf,  on  account  of  the  inveterate 
practice  of  doing  so.     A  witness,  who  cannot  be  seen,  or 
might  not  be  found  in  Court,  will  sometimes  make  his  ap* 
pearance  in  the  witness  box  when  called  upon  his  subpoena.] 
Malcolm  ▼.  May  {a),  (where  the  Court  of  Common  Pleas 
refused  to  grant  an  attachment  for  disobedience  to  a  sub* 
poena,  because  the  witness  had  not  been  called  npon  his 
subpoena)  may,  perhaps,  be  considered  to  be  shaken  by 
Barrow  v.  Humphreys  (b),  and  Dixon  ▼•  Lee{cy      But 
neither  of  these  cases  is  an  express  decision  to  the  contniiy 
of  Malcolm  ▼.  May,  as  they  were  determined   upon  the 
merits.    In  Rex  v.  Stretch  {d),  which  was  a  motion  for  an 
attachment,  Patteeor^  J.,  said,  **  It  certainly  does  not  appear, 
by  the  affidavits,  that  the  witness  was  called  upon  his  sub- 
poena.    I  think  that  ought  to  appear,  or  the  party  will  not 
be  liable  to  an  attachment"    In  a  subsequent  case  of  Rex 
V.  Stretch  {e\  that  decision  was  referred  to,  and  PaUettmt 
J.,  although  he  intimated  that  if  Dixon  v.  Lee  had  been 
brought  to  his  notice,  he  might  have  felt  less  confidence, 
yet  he  did  not  withdraw  his  opinion  previously  expressed. 
But,  assuming  that  a  witness  may  be  liable  to  an  attachment, 
although  not  called  upon  his  subpoena,  it  does  not  Mow 
that  such  a  proceeding  is  not  necessaiy  in  the  case  of  an 
action.    In  the  former  proceeding,  all  that  is  required  to 


(a)  3  Moore,  222.  {d)  Ante,  vol.  3,  p.  368. 

(b)  3  B.  &  Aid.  698.  («)  3  Ad.  &  EU.  603.    i«#r. 

(c)  1  Cr.,  M.  &  R  645.  vol.  4,  p.  30. 
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be  shewn  is,  that  the  party  has  been  guilty  of  a  contempt 
of  Courty  and  that  may  be  made  manifest  \inthout  proof  of 
the  ceremony  of  calling  the  .witness  on  his  subpoena ;  but 
where  the  plaintiff  proceeds  by  action,  in  which  damages 
are  sought  to  be  recovered,  he  must  establish  his  cause  of 
action  by  proof  of  all  the  facts  which  constitute  it,  and  one 
essential  &ct  is,  that  the  witness,  on  being  called  on  his 
subpoena,  did  not  appear.     In  MuUett  v.  Hunt  {a),  which 
oyerruled  Bland  v.  Swafford  (6),  and  in  Amey  v.  Long  (c), 
the  declaration  distinctly  allied  the  non-appearance,  upon 
being  *^  solemnly  called,"  and  a  similar  allegation  is  intro- 
duced into  the  established  precedents,  (in  Chiity  and  Went- 
worth).     In  Hooper  v.  Smith  (rf),  the  witness  was  called  ac- 
cording to  the  uniform  practice.    The  course  of  practice 
and  the  usual  precedents  shew  that  the  law  requires  such  a 
proceeding.     The  rule  is  one  of  great  convenience,  and 
founded  upon  good  reason,  for,  a  witness  may  be  watched 
out  of  Court  for  a  short  time,  the  cause  may  then  be  de« 
signedly  brought  on  during  his  absence,  and  the  mere  &ct 
of  his  absence  at  the  moment  may  be  adduced  as  an  act  of 
disobedience  to  the  writ;  whereas,  the  time  occupied  in 
calling  him  upon  it,  might  be  sufficient  to  enable  him  to 
make  his  appearance  in  strict  obedience  to  the  writ,  u  e., 
for  the  purpose  of  giving  evidence. 


1840. 


Lamont 

and  Another 

o. 

Caook. 


Theriger  and  Busby y  contra.  The  duties  of  a  witness 
are  prescribed  by  the  writ  of  subpoena.  Upon  this  prin- 
ciple it  was  held,  in  CoUins  v.  Godefroy  (c),  that  a  witness 
must  attend  without  a  compensation  for  loss  of  time ;  and 
in  MuUett  v.  Hunt  that  he  is  guilty  of  disobedience,  if 
absent  when  the  cause  comes  on,  and  before  the  jury  are 
sworn,  and,  consequently,  before  he  can  give  evidence. 
Amey  v.  Long  may  also  be  referred  to  as  an  illustration 


(fl)  1  C.  &  M.  752. 
C&)  Peake  N.  P.  d  60. 
(c)  9  East,  473. 


id)  M.  &  M.  115. 

(tf)  AfUe,  vol.  \,  p.  326« 
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Lamont 
and  Another 

V, 

Crook. 


of  the  same  principle.  Then  what  is  the  requisition  of  the 
writ  as  to  the  time  of  the  witness's  appearance  ?  It  con- 
tains a  stringent  command  that  "  all  other  thmgs  being  set 
aside,  and  ceasing  every  excuse,"  he  appear  in  Court  on 
a  day  named,  ^^  and  from .  day  to  day  until  the  cause  be 
tried."  The  requisition  is  absolute,  not  conditional  Hie 
proposition  contended  for  on  the  other  side,  that  he  may 
absent  himself  until  the  moment  when  he  is  formally  called 
upon  by  the  officer  of  the  Court,  is  totally  at  variance  with 
the  writ  [^Aldersouy  B. — The  difficulty  put  upon  you  by 
the  other  side  is,  that  ^^  appear"  means,  upon  a  view  of 
the  whole  writ,  to  ^*  appear  when  called  upon^"  the  object  of 
the  writ  being  to  procure,  for  the  party  issuing  the  writ, 
tl^e  benefit  of  the  witness's  testimony,  when  that  testimony 
is  required].  That  would  not  shew  that  the  calling  him 
on  the  writ  is  essential,  for  Mullett  v.  Hunt  is  a  clear  au- 
thority that  the  absence  of  the  witness  before  the  time  when 
his  testimony  is  required,  is  a  disobedience  to  the  writ; 
calling  him,  therefore,  upon  his  subpoena  is  not  a  condition 
precedent  to  his  obligation  to  appear,  but  a  convenient 
mode  of  ascertaining  his  presence  or  absence  at  a  particular 
time.  The  practice  as  to  granting  an  attachment  against 
a  witness,  (which  is  a  criminal  process)  shews  that  the 
ceremony  contended  for  is  not  absolutely  necessary.  In 
Dixon  V.  Lee  (a),  Parker  B.,  observes,  that  Maicohn  v.  Ray 
cannot  be  considered  as  any  authority,  and  AUertony  B., 
alludes  to  the  ceremony  as  usefiil  in  certain  circumstances, 
without  intimating  its  absolute  necessity  in  any  case.  It  is 
true  that  Patteson^  J.,  in  Rex  v.  Stretch  (6),  upheld  die 
doctrine  of  Malcolm  v.  May,  But  Dixon  v.  Iice  was  not 
cited,  and  in  the  subsequent  case  of  Rex  v.  Stretch  (c),  he 
did  not  re-assert  his  former  opinion,  but  said,  **Jfyon  fix 
a  witness  with  the  &ct  of  disobedience,  I  cannot  say  that  it 
is  necessaiy  that  the  cause  should  be  called  on ;  the  most 


(a)  1  Cr.,  M.  &  R.  645. 

(b)  Ante,  vol.  3,  p.  368. 


(c)  3  Ad.  &  Ell.  503;    S.  C. 
ante,  voL  4,  p.  30. 
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convenient  course  is,  that  the  witness  should  be  called  on  his 
subpoena."  With  regard  to  the  introduction  into  the  pre- 
oedentSy  of  the  allegation,  that  the  witness  was  **  solemnly 
called,"  that  may  be  because  the  fact  generally  is  so,  and 
the  practice  adverted  to  may  be  accounted  for  by  its  con- 
venience. These  considerations  do  not  show  its  necessity. 
The  ceremony  of  calling  being  to  ascertain  the  feet  of  the 
witness's  presence  or  absence,  it  cannot  be  said  to  be  a 
rule  of  law,  that  the  fact  is  not  ascertainable  by  other  means. 
TTiey  also  referred  to  Davis  v.  LoveU{a). 


1840. 


Lamont 
•nd  Another 

Crook. 


Lord  Abinger,  C.  B.— We  think  that  the  rule  must  be 
absolute  for  a  new  trial,  although  we  do  not  wish  to  be 
understood  thereby  as  laying  down  a  rule,  that  an  action  is 
maintainable  in  every  case  of  the  absence  of  a  witness  at 
any  time  during  an  assizes  or  sittings.  Though  the  writ  of 
subpoena  requires  a  witness  to  appear  from  day  to  day,  and 
his  presence  there  is  a  duty  which  he  owes  to  the  Court, 
yet,  as  regards  the  party  summoning  him,  it  is  sufficient  if 
the  witness  appears,  and  is  ready  when  wanted  ad  testifi- 
candum. In  this  case,  the  cause  of  Lamont  v.  SouthaU  was 
actually  called  on  in  its  turn;  the  moment  had  arrived 
when  the  presence  of  the  defendant  was  essential,  and  it 
must  be  taken  for  the  present  purpose,  that  the  witness  did 
not  attend  when  required.  Mullett  v.  Hunt  decided  that, 
m  order  to  render  a  witness  liable  for  disobedience  to  a 
subpoena,  it  is  not  necessary  that  the  jury  be  sworn  to  try 
the  cause,  but  that  it  is  sufficient  if  the  party  be  in  other 
respects  ready  to  go  to  trial,  and  in  consequence  of  the 
absence  of  the  witness,  forbears  to  swear  the  jury.  It  is 
true  that,  in  giving  judgment  in  that  case,  the  Court  said 
that  the  Court  at  nisi  prius  had  jurisdiction  over  the  cause, 
even  before  the  jury  were  sworn,  and  consequently,  that  a 
par^  might,  before  they  were  sworn,  have  a  witness  called 
on  his  subpoena,  with  a  view  of  withdrawing  the  record,  if 


(a)  4  M.  &  W.  678. 
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he  did  not  appear,  but  I  do  not  apprehend,  on  examination 
of  the  principles  on  which  that  case  was  decided,  it  will  be 
found  indispensable  to  hold  that  the  witness  must  be  called 
upon  his  subpoena  at  alL     I  think  that  the  ceremony  of  so 
calling  him  is  not  of  the  essence  of  the  cause  of  action,  but 
evidence  of  his  absence  at  the  proper  time,  if  he  fidls  to 
appear  when  so  called*      And  I  own,  for  my  part,  that, 
while  sitting  as  a  judge,  I  should  be  much  inclined  to 
indulge  the  propensities  of  jurymen  in  finding  for  the  de- 
fendants in  actions  of  this  nature,  wherever  it  appeared 
that  the  party  had  not  been  called  on  his  subpoena,  because, 
in  general,  until  so  called,  how  can  any  one  undertake  to 
say  that  he  was  not  present,  although  there  may  be  many 
cases  in  which  that  ceremony  would  be  merely  idle,  except 
as  a  convenient  test  of  his  absence  or  presence.     Suppose  a 
witness  is  known  to  be  in  France,  and  canno^  therefi)re, 
possibly  appear.     His  disobedience  to  the  writ  would  be 
clear,  though  he  was  not  called.     In  this  particular  case  we 
are  safe  in  granting  a  new  trial,  for  it  must  be  taken  that 
the  plaintiff  was  in  a  condition  to  shew  that  the  witness  was 
not  ready  at  the  proper  time,  and  that  is  a  sufficient  viola- 
tion of  duty  to  give  the  plaintiff  a  right  to  maintain  his 
action.     I  was  wrong  in  stating  at  the  trial,  that  I  ought 
to  adhere  to  the  old  practice  of  requiring  the  witness  to  be 
called  on  his  subpoena.     But,  certainly  this  will  be  the  first 
c^ise  in  which  it  has  been  distinctly  decided,  that  to  main^ 
tain  an  action,  the  calling  is  not  a  matter  of  absolute 
necessity,  and  we  grant  a  new  trial,  that  the  defendant 
may,  if  he  is  dissatisfied  with  our  opinion,  take  the  objection 
by  a  bill  of  exceptions.     Perhaps  some  objection  might  be 
made  to  the  declaration,  but  probably  after  verdict  a  Court 
of  Error  would  think  that  the  allegations  are  sufficient  to 
shew  a  di^bedience   in  the  way  essential  to  constitute 
a  cause  of  action.     We  have  doubted  whether  we  should 
npt  allow  the  defendant  to  amend  his  pleas;  but  we  think 
that  the  proper  course  is  for  him  to  tender  a  bill  of  ex- 
ceptions, if  he  should  be  so  advised. 
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pABKEy  B. — I  am  of  the  same  opinion.  According  to  1840. 
the  exigency  of  the  writ  of  subpoena,  the  party  is  com-  ][][2^^ 
manded  to  be  in  attendance  before  a  certain  tribmial,  at  a  '^  Another 
certain  place  and  day.  The  only  object  of  the  writ  is  to  Cbook, 
secore  the  attendance  of  the  witness;  and,  so  far  as  the 
party  suing  it  out  is  concerned,  the  only  obligation  which  it 
imposes  is,  that  the  witness  be  present  or  forthcoming 
when  the  cause  is  called  on,  or  when  counsel  Wants  him  for 
examination.  With  MuUett  v.  Hunt  I  entirely  concur. 
That  case  settles,  that  it  is  not  necessary  for  a  plaintiff,  in 
order  to  fix  a  witness  with  disobedience  to  the  writ,  to 
incur  the  expense  of  a  nonsuit,  but  that  he  may  avoid 
that  expense,  by  withdrawing  the  record  upon,  the  cause 
being  called  on,  in  case  the  witness  is  out  of  the  way,  so 
that  he  cannot  be  of  use  to  the  party  who  has  subpoenaed 
him.  It  is  true  that  the  precise  question  in  the  present 
case  did  not  there  arise,  but  that  decision  shews  that  it  is 
enough  if  it  appear  that  the  witness  was  not,  or  could  not 
be  ready  to  give  evidence  at  the  moment  when  wanted  for 
that  purpose.  Then  the  question  is,  what  is  to  be  con- 
sidered evidence  of  his  absence  at  the  proper  time  ?  Is  it 
necessary  to  call  him  upon  his  subpoena  ?  I  think  it  is  not 
absolutely  necessary.  That  proceeding  is  one  species  of 
evidence,  but  not  the  only  evidence.  K  he  be  absent,  a 
hundred  miles  off,  the  practice  of  calling  him  would  be 
quite  useless,  as  a  warning  to  the  witness,  though  it  would 
be  very  useful  to  shew  that  he  did  not  appear,  and  had 
disobeyed  the  writ  As  to  whether  it  is  sufficiently  shewn 
on  the  record,  that  the  witness  was  guilty  of  disobedience, 
that  is  a  question  which  would  have  been  more  properly 
raised  by  a  demurrer  to  the  declaration ;  and  it  may  be  that 
after  verdict  the  averments  would  be  considered  to  be 
sufficient,  and  that  it  would  be  inferred,  that  all  the 
necessary  evidence  of  disobedience  was  given  on  the  trial 
That,  however,  is  not  the  question  at  present  For  the 
above  reasons,  I  think  that  the  Chief  Baron  was  wrong  in 
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Lamont 

and  Another 

V. 

Cbook. 


withdrawing  this  case  from  the  jury^  and  that  the  rule  for  a 
new  trial  ought  to  be  absolute. 

ALDEBSON5  B. — I  entirely  agree  that  it  is  unnecessary  to 
call  a  witness  upon  his  subpoena,  if  there  be  clear  evidence 
that  so  calling  him  would  be  perfectly  useless  to  cause  his 
^pearance.  The  only  use  of  that  ceremony  is  to  make 
that  perfectly  dear,  which,  upon  other  evidence,  might  be 
doubtful  If  other  evidence  of  the  witness's  absence  were 
given  on  one  side,  contrary  evidence  might  be  given  on  the 
other,  and  so  a  veiy  embarrassing  question  offset  would  be 
raised  for  the  jury. 

RoLFE,  B. — The  writ  of  subpoena  requires  the  witness 

to  appear  to  give  evidence,  but  says  nothing  about  calling 

him.     The  question  in  an  action  of  this  kind  is,  whether  be 

appeared  at  the  proper  time,  u  e.y  when  wanted  to  give 

evidence?     Calling  him  is  not,  in  my  opinion,  the  only  way 

of  proving  his  absence. 

Rule  absolute. 


Tlie2&3 
Vict  c.  29, 
basaretrospec- 
tiveeilect, 
thcraforey 
where  ffoods 
were  tuen  in 
execution    and 
sold,  and  a  fiat 
in  bankraptcy 
issued  against 
the  debtor  be- 
fore the  act 
passed,  on  an 
act  of  bank- 
ruptcy com- 
mitted after  the 
seizure,  but  the 
assignees  were 
proceeds  of  the 


Nelstrop  and  Another,  Assignees  of  Boddikoton,  a  Bank- 
rupt f).  ScARKBRiCK,  late  Sheriff  of  Lancashire. 

Assumpsit  for  money  had  and  received  to  the  use  of 
the  plaintifis,  as  assignees.  Pleas — non  assumpsit ;  and  that 
the  plaintiffii  were  not  assignees  modo  et  forma.  At  the 
trial  before  Erskine^  J.,  at  the  Lancashire  Spring  Assizes, 
the  following  facts  appeared:  On  the  12th  July,  1839,  the 
defendant,  then  being  sheriff  of  Lancashire,  seized  under  a 
writ  of  fieri  &cias,  certain  goods  of  the  bankrupt,  Boddington, 
and  those  goods  were  sold  on  the  15th  July.  On  the  18tb 
July,  the  fiat  of  bankruptcy  issued  against  Boddington,  upon 
an  act  of  bankruptcy  committed  subsequently  to  the  seizure, 

not  apiiointed  until  after  the  act  passed.     Held,  that  they  could  not  recover  the 
execution  as  money  received  to  tneir  use. 
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and  on  the  31st  July  the  assignees  were  duly  appointed;        1840. 
On  the  19th  July,  the  2  &  3  Vict  c.  29  (a),  received  the     ^J^J^JJ^ 
royal  assent     It  was  contended,  on  the  part  of  the  defend-    «nd  Another 
ant,  that  the  seizure  was  protected  by  the  provisions  of  the  Scabibbuck. 
above  act,  on  which  the  learned  Judge  left  the  case  to  the 
jury,  reserving  to  the  defendant  liberty  to  move  to  enter  a 
nonsuit 

A  rule  nisi  having  been  obtained, 

Alexander  and  Crompton,  in  support  of  the  rule,  referred 
to  a  recent  decision  in  the  Court  of  Common  Pleas,  in  the 
case  of  Lukin  v.  Simpson  (&),  in  which  it  was  held  that 
the  2  &  3  Vict  c.  29,  had  a  retrospective  operation. 

fFigMman,  oontra. — If  the  doctrine  laid  down  in  Lukin 
V.  Simpson  be  taken  without  qualification,  great  injustice 
will  be  done  by  the  disturbance  of  vested  rights.  Edwards 
V.  Lawley  (c),  shews  that  the  Court  will  not,  in  every  case, 
give  the  statute  a  retrospective  effect  There  Parke,  B. 
says,  ''if  a  fiat  had  issued,  and  assignees  had  been  ap- 
pointed before  the  act  passed,  they  would  have  had  at  the 
time  of  the  seizure  a  vested  right  to  the  property  of  the 
bankrupt,  and  it  would  have  been  unjust  to  consider  the 
act  as  defeating  that  right,  and  depriving  them  of  any 
part  of  the  property.  Even  if  the  assignees  had  not  been 
appointed  when  the  act  passed,  provided  the  fiat  issued 
before  the  date  of  the  act,  we  should,  in  that  case  also, 
construe  it  so  as  not  to  defeat  the  right  of  the  assignees. 


(a)  Which  enacts, "  that  all  exe- 
cutions and  attachments  against 
the  lands  and  tenements^  or  goods 
and  chattels  of  any  bankrupt^ 
bon&  fide  executed  or  levied  be- 
fore the  date  and  issuing  of  the 
fiat«  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of 
bankruptcy,   provided  the   per- 


sons at  whose  suit,  and  on  whose 
account  such  execution  or  at- 
tachment shall  have  issued,  shall 
not,  at  the  time  of  executing  or 
levying  such  execution,  have  no- 
tice of  such  prior  act  of  bank- 
ruptcy." 

(b)  T.  T.  not  yet  reported. 

(c)  Ante,  p.  234. 
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1810.        But  with  respect  to  a  fiat  issued  after  the  date  of  the  act, 

NEL9TROP     ^^  think  there  is  no  injustice  in  saying  that  the  assignees 

and  Another    must  take  the  property  subject  to  the  new  law."    EduMMrdt 

ScARisuucK.   V.  Lawley  could  not  have  been  cited  in  Lukin  v.  Simpwon^ 

as  the  latter  was  argued  in  Michaelmas  Term^  although 

the  judgment  was  not  delivered  until  the  present  term. 

Lord  Abinger,  C.  B. — ^The  rule  must  be  absolute.    If 
we  were  to  take  the  narrow  view  of  the  act  of  parliament, 
which  is  contended  for  by  Mr.  Wightman^  still  we  have  a 
right  to  say,  on  the  &ct8  of  the  case,  as  they  stand  before 
us,  that  there  are « here  no  vested  rights  to  interfere  with 
the  rights  of  the  execution  creditor.     The  fiat  issues  on  the 
18  th  July,  and  the  act  receives  the  royal  assent  on  the 
19th,  yet  no  assignees  are  appointed  until  the  31st,  and  if 
it  be  true  that  when  the  assignees  are  appointed,  their 
rights  are  to  have  reference  back,  and  become  vested  fix>m 
the  date  of  the  bankruptcy,  it  would  be  continuing  a  fiction 
which  has  already  worked  great  injustice.     In  Edwards  v. 
Lawleyj  the  fiat  was  issued  after  the  act  came  into  operation, 
but  on  an  act  of  bankruptcy  committed  before  the  levy  was 
made,  and  the  Court  there  held  the  execution  to  be  valid 
against  the  assignees.    How  could  the  parties  know  whether 
any  assignees  would  be  appointed  or  not  ?    In  the  present 
case,  it  appears  that  they  are  not  appointed  until  the  3l8t 
July,  and  their  appointment  might  not  have  taken  place  until 
the  31st  September  or  any  other  month,  and  yet  it  is  con- 
tended that  the  efiect  of  their  appointment  is  to  divest  the 
right  of  the  execution  creditor.     Taking  this  act  as  construed 
in  the  case  of  Edwards  v.  Lawley,  and  limiting  its  operation 
to  the  case  where  no  right  was  actually  vested,  when  the  act 
passed,  that  authority  is  precisely  in  point   But  I  go  the  fiill 
length  of  the  decision  in  the  Court  of  Common  Pleas,  and 
tbink  it  unnecessary  to  take  the  narrow  view  of  the  subject 
suggested.   The  act  evidently  means,  that  in  all  cases  where 
the  creditor  has  levied  his  execution,  and  a  sale  takes  place 
before  the  proceedings  in  bankruptcy,  the  creditor  is  not 
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to  be  prejudiced  by  an  act  of  bankruptcy.     I  know  very        1840. 

well  that  Sir  Samuel  RomiUy,  who  introduced  the  original      ijjbi]5xrof 

bill  on  this  subject,  was  disposed  to  have  the  law  then    and  Another 

settled  in  the  same  way  that  it  is  now,  for  he  felt  sensibly   Scabisbaick. 

the  inconvenience  that  would  ensue  from  the  doctrine  of 

relation  giving  assignees  vested  rights.     It  was  his  wish  to 

have  remedied  the  evil,  and  to  have  made  the  law  as  it  is 

at  present;  and  I  know,  from  private  communications  with 

him,  that  he  calculated  the  public  would  some  time  become 

sensible  of  the  injustice,  and  that,  sooner  or  later,  the  law 

would  be  altered.    In  every  case,  therefore,  where  execution 

is  issued,  and  neither  mala  fides,  nor  any  knowledge  of  the 

fiat  of  bankruptcy,  can  be  shewn  to  have  existed  on  the  part 

of  the  execution    creditor,   the    transaction  is  protected 

against  the  bankruptcy  and  its  consequences ;  and  I  think 

that  the  doctrine  of  the  Court  of  Common  Pleas  is  both 

right  as  law  and  in  accordance  with  the  justice  of  the  case. 

The  struggle  here,  is  not  to  give  effect  to  vested  rights,  but 

to  defeat  them ;  and  I  am  glad  to  see  that  the  Court  of 

Common  Pleas  has  so  construed  the  statute,  as  not  to  allow 

tiiose  rights  to  be  taken  fix>m  parties  who  have  asserted 

them. 

Aldebson,  B. — ^I  am  of  the  same  opinion,  and  think  that 
we  are  bound  by  the  decision  of  the  Court  of  Common 
Pleas,  tiiough  independendy  of  that,  I  entirely  concur  in 
the  principles  which  have  been  laid  down* 

RoLFE,  B.,  concurred 

Rule  absolute. 
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RowE  and  Another  v,  Ame& 

S^^^iiMti"  Cask     The  declaration  stated  a  judgment  recovM«d  in 
sheriff;  alleged  the  Court  of  Exchequer,  aoainst  one  Bdchaid  WariniG  fiv 

the  recovery  of  ,  ^       '  -o  ^     ^  c^     ^ 

a  judgment  a  certain  debt  adjudged  to  the  plaintifis;  that  the  said 

and^e issuing  judgment  being  in  full  force^  and  the  debt  and  damages 

^tta^  fi^  f  '^"^^^"^^g  unsatisfied,  the  plaintifis,  on  the  30th  day  of 

directed  to  the  April,  &C.,  sued  out  a  writ  of  testatum  fieri  fiicias,  direcsted 

virtue  of  which  to  the  sheriff  of  Bedfordshire,  commanding  him,  &c,  which 

J^'^f  w.!  ^^  "^^  ^«»  ^"ly  indorsed,  to  levy  47/L  18*.  Gi,  and  was, 

and  remained  before  the  retum  thercol^  to  wit,  on,  &C.,  delivered  to  the 

in  possession 

thereof  along  defendant,  who  then,  and  fix>m  thence,  was  sheriff  c£  the 

that  defendant  couuty  of  Bedford,  to  be  executed  in  due  fonn  of  law.     It 

forbore'to^seli  ^^^  Stated  a  seizure  by  the  defendant,  before  the  return 

the  goods  from  of  the  writ,  of  the  goods  of  R.  Waring,  within  the  bailiwick, 

the  30th  April,  iiai  •,.  .  n    t  -j 

until  the  17th  and  that  the  defendant  remained  m  possession  of  the  said 

returned  ^faat^  goods  for  a  loug  spacc  of  time,  the  money  indorsed  to  be 

L*  ^h^  *^'of  ^®^^^  remaining  all  that  time  unpaid ;  that  the  defendant 

w.,  and  falsely  might  have  sold  the  said  goods,  but  that  intending  to  de- 

the  goods  re-  prive  the  p]ainti£&  of  the  money  indorsed  and  directed  to 

EHidTfo^iL  ^  ^e^ned,  wilfiilly  neglected  the  execution  of  his  office,  and 

of  buyera.  wrongfully  and  without  the  consent  of  the  plaintiffi  or 

that  the  dc-  either  of  them,  forbore  to  sell,  &c.,  from  the  said  30th  day 

^ot  seize  or  ^^  April  until  the  1 7th  day  of  May,  next  following,  when 

^U)^  **®"  he,  the  defendant,  returned,  &c.,  that  he  had  taken  goods 

goods  of  w.,  and  chattels  of  the  said  R.  Waring,  to  the  value  of  the  debt 

possession  <u^d  damages  and  interest  in  the  said  writ  mentioned;  and 

sH^dty!"*!;  ^^  defendant,  by  the  said  retum,  falsely  and  deceitfully 

the  defendant  further  returned  that  the  ffoods  remained  in  his  hands  far 

could  not,  ° 

during  the  want  of  buyers.  By  means  thereof,  that  the  plaintifis  were 
declaration  deprived  of  the  benefit  of-  the  writ,  &c  Pleas : — First, 
mentioned,        ^j  ^^  defendant  did  not  seize  or  take  in  execution  any 

goods.  goods  or  chattels  of  the  said  R.  Waring,  or  remain  or  con- 

Thirdly,  a 

fiat  in  bank- 
ruptcy against  W. .  by  which  the  ffoods  Testecl  in  the  official  assisnee. 

Held,  that  the  first  plea  was  baiC  for  dnplidty ;  that  the  second  plea  amounted  to  the  genenl 
issue;  and  that  the  third  plea  was  an  argumentative  denial  thai  the  goods  aeixed  were  the  goods 
of  W. 
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tinue  in  possession  thereof,  by  virtue  of  the  said  writ,  for  1840. 
the  said  space  of  time  in  the  said  declaration  in  that  behalf  r^b 
mentioned,  or  any  part  thereof  modo  et  formft.  Secondly,  •"*  Another 
that  the  defendant  could  not,  nor  might,  nor  ought,  during  Ames. 
any  part  of  the  time  in  the  said  declaration  in  that  behalf 
mentioned,  to  have  sold  the  said  goods  and  chattels  in  the 
said  declaration  in  that  behalf  mentioned,  or  any  or  either 
of  them,  or  any  part  thereof,  under  or  by  virtue  of  the  said 
writ,  or  to  have  raised  thereout  the  monies  indorsed  on  the 
said  writ,  and  directed  to  be  levied,  or  any  part  thereof 
ready  to  have  been  pidd  to  the  plaintifis,  within  the  space 
of  time,  or  before  the  day  or  year  in  the  said  declaration  in 
that  behalf  mentioned  modo  et  forma.  Thirdly,  that  long 
before  the  delivery  of  the  said  writ  of  testatum  fieri  fiurias 
to  the  defendant,  to  be  executed  as  in  the  said  declaration 
mentioned,  to  wit,  before  and  on  the  18th  day  of  August, 
in  die  year  of  our  Lord,  1838,  and  from  thence  continually, 
until  the  issuing  of  the  fiat  in  bankruptcy,  hereinafter  men- 
tioned, the  said  Richard  Waring  was  a  grocer,  dealer,  and 
chapman,  and  exercised  the  trade  of  a  grocer,  and  was  a 
trader,  within  and  subject  to  the  provisions  of  the  statute 
passed  in  the  6th  year  of  the  reign  of  his  late  Majesty  king 
George  the  Fourth,  intituled,  ^*  An  act  to  amend  the  laws 
relating  to  bankrupts."  And  that  the  said  Richard  Waring, 
so  exercising  such  trade,  and  being  such  trader,  and  dealer, 
and  chi^man,  as  aforesaid,  on  the  day  and  year  last  afore- 
said, became  and  was  indebted  to  one  George  Waring,  a 
subject  of  this  realm,  in  the  sum  of  lOOl  and  upwards,  for 
a  true  and  just  debt,  due  and  owing  to  him  from  the  said 
Richard  Waring,  and  the  said  Richard  Waring  being  so 
indebted,  as  aforesaid,  and  so  exercising  the  said  trade,  and 
being  such  dealer,  chapman,  and  trader,  as  aforesaid,  after- 
wards, and  before  the  delivery  of  the  said  writ  to  the  de- 
fendant, as  aforesaid,  to  wit,  on  the  day  and  year  last 
aforesaid,  became  and  was  a  bankrupt,  within  the  true 
intent  and  meaning  of  the  said  statute,  and  that  thereupon 
the  said  debt  to  the  said  George  Waring  continuing  due. 


752  CASES  ON   POINTS  OF   PRACTICB,  BXCH. 

1840.        afterwards^  and  within  two  calendar  months  of  the  isBoidg 
RowK       ^^  ^  ^^  "^^  ^^  testatum  fieri  ftcias,  in  the  said  dedara- 
and  Another    tion  mentioned,  and  of  the  delivery  thereof  to  the  defisndant 
Am£&        to  be  executed,  and  of  the  seizing  and  taking  in  execution 
of  the  said  goods  and  chattels  of  the  said  Richard  Waiing, 
as  in  the  sftid  declaration  mentioned,  and  before  the  passing 
of  an  act  of  Parliament,  made  and  passed  in  the  third  year 
of  the  reign  of  our  sovereign  lady  the  now  Queen,  for  the 
better  protection  of  parties  dealing  with  persons  liable  to 
bankrupt  laws,  and  before  the  defendant,  as  such  sherifl^  as 
aforesaid,  could  or  might  or  ought  to  have  sold  the  said 
goods  and  chattels,  or  any  part  thereof,  under  or  by  virtue 
of  the  said  writ,  in  the  said  declaration  mentioned,  to  wit, 
on  the  21st  day  of  May,  in  the  year  of  our  Lord  1839, 
aforesaid,  a  certain  fiat  in  bankruptcy,  upon  the  petition  of 
the  said  George  Waring,  was  duly  issued  against  the  said 
R.  Waring,  by  the  Right  Honourable  Christopher  Chiftks 
Lord  Cottenham,  Baron  Cottenham,  of  Cottenham,  in  the 
county  of  Cambridge5   then  and   still  being  Lord  High 
Chancellor  of  Great  Britain,  under  his  hand  directed  to  her 
Majesty's  Court  of  Bankruptcy,  by  which  fiat  the  said  Lord 
Chancellor  did  authorize  the  said  George  Waring  to  prosecute 
his  said  complaint  in  the  said  Court  of  Bankruptcy,  in  that 
behalf  as  by  the  said  fiat,  duly  filed  and  entered  of  record, 
and  now  remaining  in  the  said  Court  of  Bankruptcy,  being  a 
record  of  the  said  Court  of  Bankruptcy,  reference  being 
thereunto  had,  fully  appears.     By  virtue  of  which  said  fiat, 
and  by  force  of  the  statutes  in  such  case  made  and  provided, 
John  Heman  Merival^ ,  Esq.,  being  one  of  the  conunia* 
sioners  of  the  said  Court  of  Bankruptcy,  afterwards,  to  wit, 
on  the  23rd  day  of  May,  in  the  year  last  aforesaid,  did,  in 
due  form  of  law,  find  that  the  said  R.  Waring  had  become, 
and  was  a  bankrupt,  within  the  true  intent  and  meaning  of 
the  statutes  made,  and  then  in  force  concerning  bankrupts, 
before  the  day  of  the  date  and  suing  forth  of  the  said  fiat, 
and  did  then  declare  and  adjudge  the  said  Richard  Wanng 
to  be  a  bankrupt  accordingly,  and  afterwards,  and  before 
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the  commencement  of  this  suit,  to  wit,  on  the  23rd  day  of       1840. 
Maj5  in  the  year  last  aforesaid,  being  the  date  of  the  said    ^^'"jP^'^ 
adjudication,  the  said  J.  H.  Merivale,  so  being  such  com-    u^d  Another 
miasioner,  as  aforesaid,  duly  made  a  memorandum  of  the        Amkb. 
said  adjudication,  as  by  the  said  memorandum  now  re- 
maining of  record  in  the  said  Court  of  Bankruptcy,  reference 
being  thereunto  had,  will  more  fuUy  appear.     And  the 
defendant  fiirther  saith,  that  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  23rd  day  of  May,  * 
in  the  year  last  aforesaid,  the  said  R.  Waring  then  remaining 
and  continuing  a  bankrupt,  the  said  J.  H.  Merivale,  so 
being  such  conunissioner  as  aforesaid,  by  writing  under  his 
hand,  appointed  Geoige  Gibson  to  be  the  official  assignee 
of  the  estate  and  effects  of  the  said  R.  Waring,  under  the 
said  fiat,  to  act  with  the  assignee  or  assignees  to  be  there- 
after chosen  by  the  creditors  of  the  said  bankrupt,  as  by  the 
memorandum  of  the  said  appointment,  now  remaining  of 
record  in  the  said  Court  of  Bankruptcy,  reference  being 
thereunto  had,  will  more  fidly  appear.     And  the  defendant 
further  saith,  that  afterwards,  and  before  the  commencement 
of  this  suit,  and  before  any  assignee  or  assignees  had  been 
chosen  by  the  creditors  of  the  said  R.  Waring,  and  before 
the  defendant,  as  such  sheriff,  as  aforesaid,  could,  or  might, 
or  ought  to  have  sold  the  said  goods  and  chattels,  or  any 
part  thereoi^  under  and  by  virtue  of  the  said  writ,  in  the 
said  declaration  mentioned,  and  whilst  the  said  Geoiige 
Gibscm  was,  and  continued  the  official  assignee  of  the  estate 
and  effects  of  the  said  Richard  Waring,  as  aforesaid,  to  wit, 
on  the  day  and  year  last  aforesaid,  all  the  personal  estate, 
goods,  chattels,  and  effects  of  the  said  R.  Waring,  including 
the  said  goods  and  chattels  so  seized  and  taken  in  execution 
under  and  by  virtue  of  the  said  writ  of  testatum  fieri  facias, 
as  in  the  said  declaration  mentioned,  became  and  were 
vested  in  him,  the  said  Geoige  Gibson,  as  assignee  as  afore- 
said.    And  the  defendant  further  saith,  that  the  said  fiat 
in  bankruptcy,  and  the  proceedings  thereunder,  respectively, 
remain  and  are  in  fiill  force  and  effect,  and  not  in  any  wise 
VOL.  vra.  c  c  c  D.  p.  c. 
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1840.        abated,*8uperBeded|  rescinded,  or  annulled.    And  this  the 
^"T^JJJ^    defendlOQt  is  ready  to  verify,  &c. 
•nd  Another        Special  demurrer,  assigning  for  causes,  that  the  first  plea 

Amss.  is  double  in  denying  any  taking  in  execution,  and  also  in 
denying  a  continuance  in  possession  by  the  ddbndantfbr 
a  time  in  which  he  ought  to  have  sdLd;  and  alsot,  that  the 
defendant  is  estopped  fix>m  denyii^  the  mottos  denied  by 
the  plea.  That  the  second  pleaamounts  to  the  generalissne, 
and  is  argumentative.  That  the  last  plea  is  an  aigomen- 
tative  plea,  in  indurectly  denying  that  the  defendant  seised 
any  goods  of  Waring,  and  also  that  it  is  informal  and  uu^ 
certain. 

BramweU,  in  support  of  the  demurrer.  This  declara- 
tion states,  in  the  usual  way,  the  issuing  of  the  writ  of  fiep 
fiunas,  and  its  deliveiy  to  the  defendant;  it  then  aven^ 
that  he  continued  in  possession  fer  a  long  time,  during 
which  he  might  have  sc^  and  complains  that  he  did  not 
sell  in  due  time.  [Loid  Abinper,  C.  B. — What  is  the 
gravamen,  is  it  not  the  felse  return  Y]  The  action  is  not 
for  a  felse  return,  but  for  a  breach  of  daty  in  not  seDing. 
The  wrongfiil  act  occurred  before  the  return,  and  the  action 
would  be  maintainable  for  the  damage  oocadoned  by  the 
delay,  though  the  defendant  had  afterwards  sold  the  goods, 
AireUm  v.  Dams  {a\  and  Jacobs  v.  Humpkreg  (b),  [^Abr- 
son,  B. — You  say  that  if  that  part  which  rdates  to  the 
return  were  strudc  out,  still  the  declaration  would  be  good  ?] 
Certainly;  and  it  is  questionable  whether  ihe  return  is 
felse ;  for  it  means  no  more  than  that  the  sheriff  has  not 
sold  Then  the  first  jdea  is  bad  for  dujdicitj.  It  denies 
the  seizure,  and  it  also  denies  that  the  defendant  remained 
m  possession  by  virtue  of  the  writ  [Lord  Abmger,  C.  R— 
If  he  did  not  seize,  he  could  not  have  continned  in  pos- 
session.] That  may  be  so^  but  it  does  not  follow  that  if  he 
did  seize,  he    therefore  remained  in   possession.     If  the 

(a)  9  Bing.  740.  (6)  4  Tyr.  272, 
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plaintiff  had  told  lum  that  he  might  give  up  poeseasioD^  that        1840. 
would  have  been  an  answer  to  the  action.    A  plea,  con* 
taining  two  allegations^  either  of  which  in  the  absence  of 
the  other,  would  of  itself  constitute  an  answer,  is  double* 
In  the  present  case,  if  the  writ  had  not  been  issued,  the 
defendant  could  not,  of  course,  have  seized  under  it;  bat 
a  plea,  denying  both  the  issuing  of  the  writ  and  the  seizure, 
would  clearly  have  been  double.    The  true  test  of  duplicity 
18  this,  that  striking  out  the  one  allegation,  there  still  re- 
mains sufficient  to  answer  the  action.    [Lord  AhingeTf  C.  R 
— You  say,  that  under  a  denial  by  the  defendant,  that  he 
remained  in  possession,  he  could  not  have  contested  the 
seizure,  and  that  may  be  so ;  but  would  a  plea,  denying 
only  that  he  remained  in  possession,  be  good,  must  he  not 
shew  how  he  ceased  to  be  in  possession  ?]     Such  a  plea, 
though  bad  in  form,  would  be  good  in  substance.    If  issue 
was  joined  thereon,  the   defendant  might  shew  that  he 
parted  with  the  goods  by  the  license  of  the  plaintiff,  or  (as 
was  probably  intended  in  this  case),  that,  by  reason  of  the 
bankruptcy,  his  continuance  in  possession  was  imlawftiL 
Moreover,  it  is  impossible,  on  reading  this  plea,  to  say  what 
it  admitsi,  or  what  it  denies.    It  should  either  have  denied 
the  seizure  in  manner  and  form,  or,  admitting  the  seizure, 
it  shouldhave  alleged  that  it  was  not  by  virtue  of  the  writ 
The  plea  is  a  negative  pregnant     [Lord  Abinger,  C.  B. — 
There  is  another  objection ;  how  can  he  deny  that  he  seized 
in  the  fiuse  of  his  return,  which  appears  on  the  declaration.] 
He  was  then  stopped  as  to  the  first  plea.    [Aldersofh  B. — 
The  second  plea  clearly  amounts  to  the  general  issue ;  it 
denies  the  breach  of  duty  complained  o£]    Then  as  to  the 
third  plea,  it  is  an  argumentative  denial  that  the  goods 
seized  were  the  goods  of  Waring.     Wright  v.  Laimon  (a)  is 
adirect  authority  on  that  point    This  is  not  a  plea  in  con- 
fession and  avoidance ;  and  if  it  be  a  traverse,  it  impropejiy 

(a)  3  M.  &  W.  44.    S.  C.  Ante,  toL  6,  p.  146. 

c  c  c  2 


I 

■       i 
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1840.        coDcludes  with  a  verification.     It  is  also  open  to  the  ob- 
jection, that  it  is  contrary  to  the  return. 
He  was  then  stopped  by  the  Court 

Crunntngt  contra,  referred  to  JCetoii  ▼.  Alcach  (a),  as  an 
authority,  to  shew  that  the  last  plea  was  in  con&ssion  and 
avoidance ;  but  upon  the  su^estion  of  the  Court,  he  con- 
sented to  amend  on  payment  of  costs. 

Amendment  accordingly. 

(a)  Ante,  vol.  6»  p.  389;  3  M.  &  W.  1S8. 


Hill  v.  Mabsden. 

It  is  no  exciue  JL  HE  declaration  stated,  that  by  a  certain  indenture,  made 
profert,  that°^  between  the  defendant  of  the  one  part,  and  the  plaintiff  of 
dM^d^n*b"  ^^  other  part,  which  said  indenting,  sealed  with  the  seal  of 
in  the  posses-     the  defendant,  beinff  in  the  possession  of  certain  penwnfl^ 

sion  of  a  third  •      -r 

rarty,  wlio        to  wit,  John  Brooke  Hyde  and  Thomas  Hyde,  who,  before 

sune  by  agTM-  ^^^  ^  ^^  ^^^  ^^  ^^  Commencement  of  this  suit,  and 

Sr\^tiff"    ^®*^^  hitherto,  have  held,  and  still  hold  the  same,  by 

and  defendant  agreement  thereof  in  that  behalf  made  between  the  plaintiff 

and  the  defendant,  and  which  said  deed,  being  so  in  the 

possession  of  the  said  John  Brooke  Hyde  and  Thomas  Hyde^ 

the  plaintiff,  before  and  at  the  time  of  the  commencement  of 

this  suit,  has  been,  and  stiU  is,  unable  to  bring  the  same 

into  Court  here,  the  date  whereof  is  the  day  and  yearafixe- 

said,  the  defendant  did  demise,  lease,  let,  aod  to  Ann  let 

unto  the  plaintiff,  &c 

Special  demurrer,  assigning  for  causes,  an  informal  state- 
ment of  an  excuse  for  the  profert  of  the  indenture  declared 
on,  and  for  not  stating  a  sufficient  excuse  for  that  profert 
The  Court  called  upon 
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CawUnffy  to  support  the  declaration.  The  question  is  not  1840. 
whether  or  not  the  party  in  possession  of  the  deed  might 
be  compelled  to  produce  it  at  Nisi  Prius,  but  whether  the 
plaindfFis  at  present  unable  to  bring  it  into  Court  It  is 
sufficient  excuse  for  not  making  profert,  to  shew  that  the 
instrument  is  in  the  possession  of  a  third  party.  [Jldergon, 
K — ^It  is  not  stated  that  he  has  declined  to  produce  it.] 
It  is  shewn  that  the  party  who  holds  the  deed  is  bound  to 
produce  it  upon  the  application  of  either  defendant  or  plain- 
tiff. Where  a  deed  is  in  possession  of  a  trustee^  the  party 
need  not  make  profert  So  likewise,  profert  will  be  excused 
if  the  deed  be  shewn  to  be  lost  by  time  or  accident,  HawJey 
V.  Peacock  (a). 

Lord  Abinoeb,  C.  R — ^It  is  quite  a  modem  practice  to 
plead  that  a  deed  is  lost  by  time  or  accident,  and  very 
great  judges  have  doubted  the  propriety  of  permitting  it 
The  object  of  making  profert  is  to  enable  the  defendant  to 
see  the  instrument  on  which  the  plaintiff  relies.  He  is  en- 
titled to  that  as  a  matter  of  right;  but  in  the  present  case, 
it  is  sought  to  deprive  him  of  it,  by  alleging  that  the  instru- 
ment m  in  the  hands  of  a  third  party,  who  is  not  shewn  to 
have  reftised  to  produce  it,  but  over  whom,  it  is  said,  both 
plaintiff  and  defendant  have  an  equal  controuL  The  plain- 
tiff has  no  right  to  cast  upon  the  defendant  the  onus  of 
applying  for  it  Suppose,  in  the  common  case  of  landlord 
and  tenant,  where  only  one  part  of  a  lease  has  been  exe- 
cuted, and  deposited  in  the  hands  of  an  attorney  for  the 
benefit  of  both  parties,  would  that  circumstance  excuse  the 
party  from  making  profert?  The  plaintiff  had  better 
amend. 

Aldebson,  B. — In  Dr.  LeyfieWs  case  (6),  it  is  said,  that 
profert  ought  only   to   be  excused  in  cases  of  extreme 

(a)  2  Camp.  56/.  (6)  10  Co.  92  b. 
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1840.       necessity.    Now,  can  any  one  say  that  this  is  a  case  fiJIiDg 
^j^        ndthin  that  principle. 


Maabobn. 


Whately,  who  was  to  have  argued  in  suj^rt  of  the  de- 
muner,  i^ned  to  WtMis  v.  Harri8(m(a)^ 

Amendment  acooipdingly. 

(a;  4i4.  &  W.  538. 


Jenkin  f).  Peace  and  Others. 
Prafert  need      J/RESPASS  for  breaking  and  entering  certain  doses  of 

not  be  mide  of  . 

a  deed  which     the    plaintiff,  and  digging,  makings   and  sinking  di?en 

^JlJ^'^^t^^    mines,  pits,  and  shafts  therein,  &a 

uses,    ina  PlesL,  That  the  siud  doses,  &a,  which  have  been,  and 

conveyance  by  .     . 

leaseandre-     still  axe  within,  and  parcel  of  the  manor  of  AomII^  and 

lesso  the  ro~ 

lease  operates    that  one  Sir  William  Gerard,  Baronet,  now  deceased,  was 
UvTukda'       lo]!d  of  the  said  manor,  and  seised  in  his  demesne,  as  of 


pany  claiming  {qq  of  and  in  the  said  masior,  and  of  and  in  divers  tene- 

under  it  must 

make  profert.  ments  respectively  situate^  and  being  within  the  said  manor, 
comprising,  amongst  other  things,  the  said  doses,  in  whidi, 
&C. ;  and  the  said  Sir  William  Gerard,  being  so  seised,  &c., 
long  before  the  said  first  time,  when,  &c.,  to  wit,  on  the 
first  day  of  April,  in  the  year  of  our  Ix)rd,  1678,  by  a 
oeartain  indenture  then  made  between  the  said  Sir  William 
Gerard,  one  Bichard  Geiaid,  and  Thomas  Gerard,  son  and 
heir  apparent  fif  the  said  Bichaid  Gerard*  of  the  one  pait, 
and  John  Anderton,  &C.,  of  the  other  part,  bearing  dale 
on  the  same  day  and  year  last  aforesaid,  and  sealed  with 
the  seal  of  the  said  Sir  William  Grerard,  for  and  in  coor 
sideration  of  five  shillings,  then  therefore  paid  by  the  said 
John  Anderton  to  the  said  Sir  William  Gehurd,  he,  the  said 
Sir  William  Gerard,  did  bargain  and  sell  the  said  several 
tenements  so  comprising  the  said  several  doses  in  which, 
&c,  with  the  appurtenances  unto  the  said  John  Anderton, 
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his  execotorsy  &&,  to  have  and  to  hold  the  same  ynih  the  1840. 
appurtenances  unto  the  said  John  Anderton,  his  ezecutois, 
administrators  and  assigns,  from  the  day  next  before  the 
date  thereof,  for  and  during  the  term  of  one  whole  year 
thence  next  ensuing,  and  fully  to  be  complete  and  ended ; 
by  virtue  of  which  indenhire,  and  by  force  of  the  statute  for 
tranrferrinff  usee  kUo  poeeeeeum,  the  said  John  Anderton 
became  and  was  poeseased  of  the  said  several  tenements, 
with  the  appurtenances,  for  the  said  term  so  to  him  thereof 
granted  as  aforesaid,  the  reversion  thereof  with  the  ap- 
purtenances belonging  to  the  said  Sir  William  Gerard,  his 
heiiB  and  assigns ;  and  the  said  Sir  William  Gerard  being 
80  interested  as  aforesaid,  and  the  said  John  Anderton  being 
80  possessed,  afterwards  and  long  before  the  said  first  time, 
when,  &C.,  to  wit,  on  the  2nd  day  of  April,  in  the  year  last 
aforesaid,  by  a  certain  other  indenture  then  made  between 
the  said  Sir  William  Gerard,  the  said  Richard  Gerard,  and 
Thomas  Grerard  of  the  one  part,  and  the  said  John  Anderton 
of  the  other  part,  bearing  date  on  the  same  day  and  year  last 
aforesaid,  and  sealed  with  the  respective  seals  of  the  said  Sir 
William  Gerard,  Richard  Gerard,  and  Thomas  Gerard,  he 
the  said  Sn  William  Gerard,  for  the  considerations  therein 
mentioned,  did  give,  grant,  bargain,  sell,  release,  and  con- 
firm unto  the  said  John  Anderton,  his  heirs  and  assigns,  all 
and  singular  the  said  several  tenements  so  comprising  the 
said  several  closes  in  which,  &a,  with  the  appurtenances^ 
saving  and  except  thereout  unto  the  said  Richard  Gerard 
and  Thomas  Gerard,  and  their  heirs,  all  mines  of  cannel 
lying  and  being  within  the  said  several  and  respective 
tenements  and  hereditaments!,  &a ;  to  have  and  to  hold  all 
and  singular  the  said  several  tenements  with  the  appur- 
tenances (except  as  aforesaid)  unto  the  said  John  Andertcm, 
his  heirs  and  assigns  for  ever;  and  the  defendants  further 
say,  that  all  the  estate  and  interest  of  the  said  John  Anderton, 
of  and  in  the  said  first  mentioned  messuage  and  tenement, 
called,  &C.,  by  divers  mesne  conveyances  thereof  came  to 
and  vested  in  one  Samuel  Walker,  &&;  and  the  defendants 
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1840. 


Jenkin 

V. 

Peace 
and  Others. 


further  say,  that  after  the  inakiiig  of  the  last  mentioiied 
indenture,  and  before  the  making  of  the  indenture  hoe- 
after  next  mentioned,  to  wit,  on,  &c. ;  the  said  Richard 
Gerard  died,  leaving  the  said  Thomas  Gerard,  his  soa 
and  heir,  him  surviving,  and  that  he,  the  said  Thomas 
Gerard,  being  seised  of  and  in  the  said  manor,  and  the 
said  mines  of  cannel,  and  entitled  to  the  liberties  in  that 
behalf  aforesaid,  after  the  death  of  the  said  Richard  Gerard, 
to  wit,  on  the  5th  day  of  June,  in  the  year  of  our  lord, 
1718,  by  a  certain  other  indenture  then  made  between  die 
said  Thomas  Gerard  of  the  one  part,  and  the  said  St 
William  Gerard,  John  Grerard,  Alexander  Osbaldeston,  and 
Nicholas  Starkie,  of  the  other  part,  bearing  date  the  day 
and  year  last  aforesaid,  and  sealed  with  the  seal  of  the  said 
Thomas  Gerard,  for  and  in  coufflderation  of  five  shillingB 
thereupon  paid  by  the  said  Sir  William  Gerard,  John  Gerard, 
Alexander  Osbaldeston,  and  Nicholas  Staikie,  to  the  said 
Thomas  Gerard,  he,  the  said  Thomas  Gerard,  did  baigain 
and  sell  the  said  manor,  and  all  and  singular  the  said  mines 
of  cannel,  and  the  liberties  in  that  behalf  aforesaid,  unto 
the  said  Sir  William  Gerard,  John  Grerard,  Alexander  Os- 
baldeston, and  Nicholas  Starkie,  to  have  and  to  hold  the 
same  unto  them,  their  executors,  administrators,  and  assigos, 
for  the  term  of  one  whole  year  thence  next  ensuing,  and 
fully  to  be  complete  and  ended  By  virtue  of  svch  kit 
mentioned  indenture,  and  by  force  of  the  statute  for  tratu- 
f erring  uses  into  possemon,  they  the  said  Sir  William  Gerard, 
John  Gerard,  Alexander  Osbaldeston,  and  Nicholas  Starkie, 
became  and  were  possessed  of  the  said  manor  and  of  the 
said  mines,  and  entitled  to  the  liberties  in  that  behalf 
aforesaid,  for  the  said  term  so  to  them  thereof  granted  as 
aforesaid,  the  reversion  thereof  belonging  to  the  said  Hiomas 
Gerard ;  and  that  the  said  Thomas  Gerard  being  so  in- 
terested, and  the  said  Sir  William  Gerard,  John  Gerard, 
Alexander  Osbaldeston,  and  Nicholas  Starkie,  being  so  pos- 
sessed, afterwards,  to  wit,  on  the  6th  day  of  June,  in  the 
year  last  aforesaid,  by  a  certain  other  indenture  then  made 
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between  the  said  Thomas  Gerard  of  the  one  part,  and  the 
said  Sir  William  Gerard^  John  Gerard,  Alexander  Osbaldeston 
and  Nicholas  Starkie  of  the  other  part,  bearing  date,  &c, 
and  sealed  with  the  seal  of  the  said  Thomas  Greraid,  he,  the 
said  Thomas  Gerard,  for  the  considerations  therein  men* 
tioned,  did  grant,  bargain,  sell,  release,  and  confirm  unto  the 
said  Sir  William  Gerard,  John  Grerard,  Alexander  Os- 
baldeston, and  Nicholas  Starkie,  their  heirs  and  assigns,  the 
said  manor,  and  aU  and  singular  the  said  mines,  and  the 
liberties  in  that  behalf  aforesaid ;  to  have  and  to  hold  the 
same  with  the  appurtenances  unto  thenii,  their  heirs  and 
assigns  for  ever.  The  plea  then  set  out  other  conveyances 
by  lease  and  release,  in  similar  terms,  without  profert,  and 
justified  the  trespasses  by  the  defendants,  as  the  servants  of 
the  owner  of  the  mines. 

Special  demurrer,  assigning  for  cause,  that  the  de- 
fendants have  not  brought  the  said  several  supposed 
indentures  and  deeds  of  lease,  and  the  said  several  supposed 
indentures  and  deeds  of  release  in  the  said  plea  mentioned, 
or  any  of  them,  into  court,  or  made  any  profert  thereof; 
and  because  the  plaintifi^,  fix>m  the  manner  in  which  the  said 
several  supposed  deeds  and  indentures  are  above  pleaded, 
cannot  have  oyer  of  the  same,  so  that  he  might  know 
whether  they  are,  or  are  not  the  deeds  of  the  said  parties 
therein  mentioned,  or  that  the  said  supposed  matters  were 
granted  or  conveyed  therein,  or  passed  thereby;  and  because 
it  does  not  i^pear  by  the  said  plea,  whether  the  said  sup- 
posed indentures  and  deeds  are  actually  destroyed,  or 
whether  they  do  not  stiJl  exist,  and  are  only  lost  or  mislaid; 
and  because  no  excuse  is  given  for  the  not  producing  and 
making  profert  of  the  said  supposed  indentures  and  deeds, 
or  any  of  them. 


1840. 


jENKnr 

V. 

Peace 
and  Others. 


Cowlingy  in  support  of  the  demurrer.  It  is  clear  that 
profert  should  be  made  where  a  deed  of  release  is  pleaded. 
In  Littleton^  sect.  452,  it  is  said,  '^  And  note  that  every 
release  made  to  him,  which  hath  a  reversion  or  a  remainder 


I 
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1840.  in  deed,  shall  senre  and  aid  him  who  hath  the  fineehdd,  as 
well  as  him  to  whom  the  release  was  made,  if  the  tenatU 
haih  the  release  in  hit  hand  topleadJ*  It  will,  peiliapB,  be 
contended,  that  these  deeds  operate  under  the  Statute  of 
UseB^  and  that  ilieief<»e  profert  need  not  be  made ;  bat  it 
is  submitted,  that  the  release  at  all  events  operates  at  ccmmKA 
law.  In  the  last  edition  of  Stephen  on  Pleading  (a),  it  is 
said,  ^^  In  pleading  a  conveyance  by  lease  and  release,  under 
the  Statute  of  Uses,  it  is  not  necessary  to  make  profert  of 
the  lease,  because  it  is  the  statute  whicb  gives  effect  to  the 
baigain  and  sale  for  a  year,  and  the  deed  does  not  in- 
trinsically establish  the  title ;  but  in  pleading  the  release  it 
would  seem  that  profert  ought  to  be  made,  as  the  same 
reason  does  not  apply."  In  the  former  edition  of  that  wtnk, 
it  is  stated  to  be  unnecessary  to  make  profert  of  either  lease 
or  release.  (6)  In  Saunders  on  Uies{c),  it  is  diewn  -vrbsxe 
a  release  operates  under  the  statute,  or  at  common  law: 
there  it  is  said,  '^  It  is  immaterial  to  the  operaticm  of  the 
release  whether  the  previous  estate  for  a  year  be  created 
by  a  baigain  and  sale  under  the  Statute  of  Uses,  or  by  a 
lease  at  common  law,  perfected  by  the  entry  of  the  lessee. 
In  either  case,  the  conveyance  operates  by  transmuiation  of 
possession.  It  transfers  a  seisin  to  the  rdeasee,  and  if  the 
use  be  declared  to  him,  he  takes  an  estate,  not  by  virtue  of 
the  Statute  of  Uses,  but  in  the  course  of  iM)68e88ion  at  the 
common  law.  But  if  the  use  be  declared  to  any  other 
person  or  persons,  then  it  is  executed  by  the  statute.* 
The  precedents  in  Johns  v.  Whitley  (d),  and  in  LOL  EnL 
136,  show  that  profert  should  be  made  of  the  release. 

Addison^  in  support  of  the  plea.  The  authorities  on  the 
subject  of  profert  are  collected  in  the  note  to  Jevens  ▼• 
Harridge  (e),  where  it  is  distincdy  laid  down  that  there  is 

(a)  p.  470.  (rf)  3  WiJs.  65. 

(b)  Ed.  1827,  p.  489.  (tf)  1  Wms.  S«md.  I  b. 
(tf)  Vol.  2,  p.  73. 
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no  necessity  for  making  profert,  where  a  party  pleads  a  1840. 
deed  operating  under  the  Statute  of  Uses.  Thatdoctrine  is 
recognized  in  JieadY.  Brookman  (a).  Here  the  lease  and 
release  are  not  distinct  instmmentcf,  but  operate  9B  one 
conyeyance^  and  have  long  been  considered  as  eqtnralent 
to  a  feoffinant  Saunders  on  V9e$(J>\  ReynM  v.  Long  {c\ 
is  an  authority  in  &vour  of  the  defendant 


Cowling  replied. 


Cur.  adv0  vulL 


On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Aldebson,  B. — ^The  question  reserved  in  this  case,  was» 
whether  the  special  demuirer  put  in  by  the  plaintiff  for 
want  of  profiert  could  be  sustained,  and  after  consideration 
of  the  subject  we  are  of  opinion  that  it  can.  The  general 
principles  on  the  subject  of  profert,  &c.,  are  thus  laid  down 
in  Dr.  Leyfiel^9  ease  {d),  '^  If  he  who  is  party  or  priyy  in 
est^  or  interest,  or  he  who  justifies  in  the  ri^  of  him 
who  is  party  or  privy  pleads  a  deed,  although  he  who  is 
privy  daims  but  parcel  of  the  original  estate,  yet  he  ought 
to  show  the  ori^nal  deed  to  the  Court,  and  the  reaaon  that 
deeds  being  so  pleaded  shall  be  shewed  to  the  Court  is^ 
ttiat  to  every  deed  two  things  are  requisite  and  necessary ; 
the  one,  that  it  be  sufficient  in  law,  and  that  is  called  the 
legal  part,  because  the  judgmait  of  that  belokigis  to  the 
judges  of  the  law;  the  other  concerns  matter  of  fiict,  «c.  if 
it  be  sealed  and  delivered  as  a  deed,  and  the  trial  thereof 
belongs  to  the  countiy ;  and,  therefore^  eveiy  deed  oqghtto 
approve  itself,  and  to  be  proved  by  others;  approve  itself 
iqpon  its  showing  forth^to  the  Court  in  two  manners^  firsts 
lis  to  the  composition  of  the  words  to  he  fmfficient  m  lft^> 
and  the  Court  shall  jud^  that;  secondly^  that  it  be  not 

Ca)  3  T.  R.  161.  (c)  Curth.  316- 

(6)  Vol.  1,  p.  70.  (d)  10  Coke.  92,  a. 
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1840.  razed  or  interlined  in  material  points  or  places,  and  upon 
that  also  in  ancient  times,  the  judges  did  judge  upon  their 
view  the  deed  to  be  void,  but  of  late  times  the  judges  have 
left  that  to  be  tried  by  the  jury,  if  the  razing  or  inteiliimig 
was  before  the  deliveiy;  thirdly,  that  it  may  appear  to 
the  Court  and  to  the  party,  if  it  was  upon  condidoD, 
limitation,  or  with  power  of  revocation,  &&,  to  the  intent 
that  if  there  be  a  condition,  limitation,  or  power  of  a  xe- 
vocation  in  the  deed,  if  the  deed  be  poll,  or  if  there  wantB 
a  counterpart  of  the  indenture,  the  other  party  may  take 
advantage  of  the  condition,  limitation,  or  power  of  re- 
vocation." The  plaintiff  argues  that  the  case  of  pleading  a 
lease  and  release  must  be  governed  by  this  general  principle, 
which  requires  profert  to  be  made;  but  then  it  is  contended, 
on  the  part  of  the  defendant,  tiiat  the  law  has  recogoiied 
certain  exceptions  to  the  above  rule,  and  tiiat  the  present 
case  comes  within  one  of  tiiem.  These  exceptions  are 
referred  to  by  Lord  Kenyan  in  BanfiU  v.  Leigh  {a),  where 
he  says,  '^profert  is  not  necessary  when  a  conveyance 
to  uses  or  a  feoffment  is  pleaded ;"  and  I  only  mention  these 
two  instances  to  show  that  it  is  not  a  universal  rule^  othen 
might  be  produced;  and  in  BoUon  v.  The  Biehop  of 
Carlisle  (b),  it  is  expressly  stated  by  Heath,  J.,  **  that  it  is 
not  necessary  to  make  profert  of  a  conveyance  deriving  its 
effect  firom  the  Statute  of  Uses."  It  is  material  to  see  on 
what  ground  tiiese  exceptions  depend  First,  tiien,  in  the 
case  of  a  feoffment,  the  reason  why  no  profert  is  necesBaiy, 
is  because  tiie  estate  does  not  pass  by  the  instrument  bat 
by  the  livery  of  seisin,  given  by  the  feoffor,  and  the  boob 
always  speak  of  the  estate  as  passing  by  the  Uveiy,  so  that 
the  showing  forth  die  feoffinent  to  the  Court  would  not  be 
the  means  of  enabling  them  to  pronounce  on  the  kg^l 
validity  of  the  conveyance.  The  next  exception  to  the 
general  rule,  and  the  one  on  which  the  defendant  relies  in 
the  {Mresent  case,  is,  that  it  is  not  necessary  to  make  profert 

(a)  8  T.  R.  571.  (6)  2  H.  Bl.  269. 
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of  any  instrament  taking  its  effect  firom  the  Statute  of  Uses ; 
and  those  cases  are  given  in  Stockman  v.  Hafnpt(m{a\ 
where  the  defendant  relied  on  a  deed  of  covenant  to  stand 
seised  to  uses,  of  which  he  n^lected  to  make  profert,  but 
the  Court  held  that  the  plea  was  good,  without  showing 
the  deed,  first,  because  the  deed  did  not  belong  to  him, 
but  to  the  covenantees ;  and  as  he  has  not  any  means  to 
obtain  the  deed,  it  would  be  mischievous  to  those  who 
claim  under  such  a  deed,  if  they  should  lose  their  estate 
unless  they  might  produce  it  Secondly,  because  it  is  an 
estate  created  by  the  Statute  of  Uses ;  so  the  party  is  in  by 
law  as  tenant  in  dower,  and  tenant  by  statute  staple  or 
merchant,  which  have  a  rent  charge  extended  by  them. 
In  Ghray  v.  Fielder  (b),  it  was  held  unnecessary  for  a  party 
suing  on  an  obligation  assigned  to  him  by  the  commissioners 
of  bankruptcy,  to  make  profert  of  the  obligation,  and  the 
cause  assigned  is,  because  he  comes  in  by  act  of  law,  and 
hath  no  means  to  obtain  the  obligation*  The  exception 
established  in  &vour  of  deeds  operating  under  the  Statute 
of  Uses,  seems  to  have  arisen  fix>m  the  peculiar  nature  and 
circumstances  of  the  conveyance,  namely,  that  where  the 
conveyance  is  made  to  A.  to  the  use  of  B.,  A.,  and  not  B., 
is  the  person  legally  entided  to  the  possession  of  the  in- 
strument, and  consequently,  when  pleaded  by  the  latter, 
the  Court  does  not  expect  profert  to  be  made  of  it 
Another  reason  assigned  in  some  cases  for  not  requiring 
jHTofert  in  the  case  of  deeds  pleaded  under  the  Statute  of 
Uses^  is,  that  the  party  pleading  is  in  merely  by  operation  of 
law,  and  not  in  the  per,  which  is,  however,  only  another  mode 
of  expressing  ihe  same  thing.  The  law  is  thus  stated  in 
Fin.  Abr.  tit  ''Feoffment^'  (A  4).  '^Li  case  of  feoflftnents  at 
common  law,  the  feoffor  ought  to  be  seised  of  the  lands  at  the 
time  of  the  feoffment,  but  if  a  feoffinent  be  according  to  the 
statute  of  1  Rich.  3,  in  such  case  the  feoffor  need  not  be 
in  possession.     A  feoffment  at  common  law  gives  away  both 


1840. 


(a)  Cro.  Car.  441. 


(6)  Cro.  Car.  209. 
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estates  and  r%ht% bat afeoffinent  by  the  statate of  1  Ridt  3, 
gives  the  estate,  but  not  the  rights.  In  esse  of  a  fec^hient 
at  eommon  law/the  feoflfee  is  m  the  per,  viz.  by  the  feoffiv, 
bat  in  case  of  feoAnent  by  the  statute  of  Rich.  3,  the 
feoffees  are  in  the  post,  viz,  by  the  feoffees.  8o  feoffinenlB 
by  cestui  que  use,  by  force  of  the  statnla  1  Rich.  3,  nil 
not  festeai  upon  anydiing  but  what  the  statate  lequiiea 
The  second  feoffitw  is  in  the  post,  i.  e.  he  comes  in  tmder 
the  first  feoffee,  who  is  presumed  in  law  to  be  in  possesDon 
of  the  deed,  and  csonot  be  compelled  to  prodoce  it  by  the 
party  pleading.''  Such  is  the  principle  on  which  those  cam 
were  originally  decided  A  baigain  and  sale  for  a  year,  or 
a  covenant  to  stand  seised  to  uses,  operate  by  (he  Ststoleof 
Uses,  and  no  profert  of  either  is  necessaiy.  A  release  on 
the  contrary,  operates  at  the  common  law,  and  is  the  property 
of  the  party  to  whom  it  is  executed,  so  that  if  the  present 
defendant  daim  under  an  instrument  of  that  natore,  he  is 
bound  to  make  profert  of  it  according  to  the  general  rule 
laid  down  in  Dr.  LeyfieUf^  case,  to  which  reference  has 
been  made. 


eave  to  the  defendant  to  amend,  by  maUng 
profert  of  the  release. 


ElBX  V.  DOLBT. 

Awrhhrf  OTu  In  this  case  a  precipe  for  a  writ  of  sununons  was  made 
amendMi  go  ai  out,  dated  the  4th  of  May,  1840,  but  (he  officer,  by  mistake 
oonfonnable      issued  the  writ,  dated  the  4th  of  ApriL    Subsequently  an 

SithffSr  ^^^^  ^««  «»^^  ^7  Ch^rney,  R,  for  amendmg  the  writ,  by 
ibwkW.  •U^«-,*«.  its  date  to  the  4th  of  May. 


Martin,  having  obtained  a  rule  to  set  aside  that  order,  on 
the  ground  that  the  learned  judge  had  no  power  to  alter 
the  writ. 
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Humfrejf  diewed  cause.  A  vnit  is  amendable  wbere 
the  mistake  does  not  render  it  void  The  role  of  M.  T,, 
3  Wm.  4,  c.  10,  providesy  that  the  omission  of  any  of  the 
indorsements  required  by  the  Uniformity  of  Process  Act^ 
shall  not  render  the  writ  void,  but  that  it  may  be  set  aside 
as  iiregnlar.  Writs  are  amended  in  cases  in  which  the 
daim  would  otherwise  be  barred  by  the  Statute  of  limi^ 
tations.  [Park€f  B. — ^Afterthe  passing  of  the  Unifonnity 
of  Process  Act,  a  majority  of  the  judges  met,  and  agreed 
that  no  amendpient  of  a  writ  ought  to  be  allowed,  except 
lor  the  purpose  of  saving  the  Statute  of  limitations.  The 
reason.for  that  exception  was,  that  otherwise  there  would 
be  a  fidlure  of  justice*]  In  L(Mn  v.  JFat9im{a),  the  Court 
allowed  a  writ  of  sununons  to  be  amended,  by  inserting  the 
name  of  a  co-executrix  as  a  co-plaintiff. 

Lord  AmNQEB,  C.  B. — Let  the  case  stand  over,  in  order 
that  we  may  consult  the  other  judges. 

Martin,  in  support  of  the  rule,  then  referred  to  Par- 
tridge V.  WeUbank  (6),  Hodgkimon  v.  Hodgkimon  (c),  By- 
field  V.  Street  (cQ,  Lakin  v.  Wateon. 

Pabkb,  B. — ^It  seems  hard  that  we  should  be  more  strict 
whilst  the  proceedings  are  on  paper  than  when  they  are 
entered  of  record.  In  the  case  of  a  misprision  of  the  cleric, 
the  amendment  may  be  made  at  any  stage  (e),  then  why 
should  it  not  be  allowed  whOst  the  proceedings  are  on 
paper? 

Ctir.  ade.  vuU. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

(a)  2  C.  &  M.  685.  ((f)  3  M.  &  Scott,  407^ 

(b)  Ante,  voL  6»  p.  93.  M  See    Siboni    ▼. 

(c)  1  Ad.  &  E.  536.  mUe,  vol  6,  p.  98. 
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1840.  Parke,  B. — ^The  question  in  this  case  was,  whether  an 

^■£j^j,         amendment  in  the  date  of  a  writ  of  summons  could  be 
V*  allowed  so  as  to  make  it  accord  [with  the  precipe  ?    It 

certainly  appears,  that  the  general  rule  hitherto  has  been 
not  to  allow  of  amendments  of  this  nature,  except  in  the 
solitary  case  where  the  plaintiff  would  otherwise  be  withont 
remedy,  that  is,  when  his  claim  would  be  barred  by  the 
Statute  of  Limitations.  There  may,  however,  be  some  reascm 
for  thinking  that  probably  this  amendment  might  be  allo^ 
under  the  Statutes  of  Amendment,  on  the  ground  of  the 
error  being  a  misprision  of  the  clerk.  We  have  consulted 
the  other  judges  both  of  the  Conmion  Pleas  and  Queen's 
Bench  on  the  subject^  as  we  are  desirous  that  uni&nnity 
should  exist  in  the  practice,  and  we  are  all  of  opinion  that 
this  may  be  introduced  as  a  fresh  exception  to  the  geneial 
rule,  and  that  a  writ  of  summons  may  be  amended  so  as  to 
render  it  conformable  to  the  praecipe  on  which  it  is  founded. 
The  rule  must,  therefore,  be  dischaiged 

Rule  dischaiged. 


HuMPHBEYs  V.  The  Eabl  of  Waldeqrave. 
^  "  •???      -A  SSUMPSIT  by  the  holder  of  a  banker^s  check  drawn 

hj  the  holder  "^ 

ofachei^  the  by  the  defendant     The  defendant  being  under  terms  to 

being  under  plead  issuably,  obtained  a  judge's  order  to  plead  several 

^"^^gj^  matters,  amongst  which  was  a  plea,  alleging  that  the  sole 

pleeded  that  consideration  for  the  making  of  the  draft  or  order  in  the 

the  considenu      i     i        •  <        o 

for  the  check  declaration  mentioned  was  a  sum  of  money,  to  wit,  the  sum 

won  ftSm^  of  300i  won  from  the  defendant,  by  one  H.  B.,  in  a  certain 

*^^*H*Bi  V  ^^™^^  gambling  house,  at  a  certain  unlawful  game,  cafled 

gaming,  ffdd,  hazard,  contrary  to  the  form  of  the  statute,  &c     The 

plea.  plaintiff  signed  judgment,  on  the  ground  that  the  plea  was 

Where  a 
party  is  under 

terms  of  pleading  issuably,  the  usual  judge*s  order  for  leave  to  plead  several  nurttcn  if  w 
excuse  for  a  non-issuable  plea. 
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not  issuable ;  a  rule  nisi  having  been  obtained  to  set  aside 
the  judgment 

Wightman  showed  cause,  and  contended,  that  this  was 
not  a  plea  upon  which  the  plaintiff  could  take  issue,  and 
proceed  to  trial  upon  the  merits ;  but,  on  the  contrary,  it 
afforded  no  defence  to  the  action,  inasmuch  as  there  was 
no  averment  that  the  plaintiff  had  notice  of  the  illegal 
consideration. 
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HUMPHRIYS 

The  Earl  of 
Waloe- 

6BAVi;« 


Humfrey,  in  support  of  the  rule,  referred  to  Sawtell  v. 
GiUard{a\  and  contended,  that  the  plea  disclosed  a  ques- 
tion of  fact,  upon  which  issue  might  be  taken.  At  all 
events,  permission  was  given  by  the  order  of  a  judge  to 
plead  it 

Parke,  B. — The  term  ^^  issuable  plea,"  means  a  plea 
tendering  some  matter  upon  which,  if  issue  be  taken,  the 
cause  would  be  decided  upon  its  merits.  It  is  correctly 
defined  in  Tidd^s  Practicef  as  ^^  a  plea  in  chief  to  the  merits." 
The  present  plea  affords  no  answer  whatever  to  the  action, 
for  it  is  quite  consistent  with  every  allegation  contained  in 
it,  that  the  plaintiff  had  a  good  tide  to  recover  on  the 
check.  The  order  to  plead  several  matters  can  make  no 
difference.  The  judge,  who  makes  the  order,  does  not 
take  upon  himself  to  say,  whether  any  particular  plea  is 
issuable  or  not;  and  the  only  effect  of  the  order,  is  to  remove 
the  objection  which  might  otherwise  be  made  to  double 
pleading. 

Rule  discharged 

(a)  5  D.  &  R.  620. 


VOL.  vni. 


D  D  D 


n.  p.  c 
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Service  of  a 
rule  to  com- 
pute, by  giving 
It  to  a  ware- 
houseman  at 
defendant's 
place  of 
Dusiness  is  in- 
tn£Scient. 


Ibotson  v.  Phelps. 

S TREE  TEN  moved  to  make  absolute  a  rule  to  compute 
principal  and  interest  on  a  bill  of  exchange.  The  rule  niri 
had  been  served,  by  leaving  a  copy  with  the  defendant's 
warehouseman,  at  his  warehouse.  No.  4,  Mark  Lane.  It  was 
submitted,  that  the  service  at  the  defendant's  place  of  buri- 
ness  was  sufficient 


Per  Curiam.— That  will  not  do.  The  service  is  not 
personal,  it  ought  to  be  made  at  the  dwelling-house  upon 
one  of  the  domestic  servants. 

Rule  refused 


A  person  prac- 
tising as  an  at- 
torney in  the 
Court  of  Com- 
mon Pleas,  at 
Lancaster,  pre- 
viously to  the 
rule  of  E.  T., 
6  Wm.  4,  is 
not  entitled  to 
be  admitted  in 
the  superior 
courts  at  West- 
minster, with- 
out being  ex- 
amined, and 
giving  the 
usual  notices, 
&c. 


Ex  parte  BiiACkhubst. 

JR.  F.  RICHARDS  moved,  that  an  attorney  of  the 
Court  of  Conmion  Pleas,  at  Lancaster,  might  be  admitted 
an  attorney  of  this  Court,  without  the  examination  required 
by  the  rules  of  Easter  Term,  6  Wm.  4,  or  without  going 
through  the  form  of  making  the  usual  affidavits,  depositing 
the  articles  of  clerkship,  giving  notice,  &c.  The  applicant 
had  been  admitted,  and  was  practiidng  as  an  attorney  of  the 
Common  Pleas,  at  Lancaster,  previous  to  the  late  roles, 
which  required  an  exanoination.  In  Ex  parte  Parry  (a), 
the  attorney  had  practised  in  the  Welsh  Court  of  Great 
Session,  and  on  the  passing  of  the  11  Geo.  4,  and  ]  Wno.  4, 
c  70,  was  admitted  in  the  Court  of  Exchequer,  and  also  in 
the  Bang's  Bench;  he  afterwards  discontinued  practising^ 
and  ceased  to  take  out  his  certificate  for  some  years,  but 
had  since  been  admitted  in  the  King's  Bench;  and  the 
Court  held  that  he  was  entitled  as  a  matter  of  course  to  be 


Cc)  1  M.  &  W,  295. 
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re-admitted  in  the  Exchequer.    Ex  parte  Yates  (a),  is  to        1840. 
the  same  effect    If  the  Court  should  be  of  opinion  that      Ex  parte 
the  examination  could  not  be  dispensed  with,  perhaps  the  Blackhurst. 
other  formalities  would  not  be  required,  as  the  applicant, 
relying  upon  his  admission  as  a  matter  of  course,  had  omitted 
to  give  the  necessaiy  notices,  &c.,  so  as  to  enable  him  to  be 
examined  before  the  long  vacation. 

Per  Curiam. — The  rule  is  founded  on  an  act  of  Par- 
Uament,  and  cannot  be  dispensed  with,  unless  the  party 
has  been  previously  admitted  an  attorney  of  one  of  the 
superior  courts.  Nor  can  we  accede  to  the  second  part  of 
the  application. 

Rule  refused. 

(a)  Ante,  vol.  1,  p.  724 ;  2  M.  &  Scott,  618. 


Pylib  v.  Stephen. 
H  HIS  was  an  action  for  the  breach  of  warranty  of  a  horse,  in  ui  action 

rrn      ji*.*  t."!-  •^■i_  i/»  .   »       t       for  the  breach 

Ine  declaration,  which  was  m  the  usual  form,  contamed  a  of  warranty  of 
general  allegation  of  unsoundness.  Court  win  not 

compel  the 

Butt  moved  for  particulars  of  the  unsoundness.     He  pro-  particulars  of 
duced  an  affidavit,  that  the  defendant  was  not  aware  of  the  nes8?^°"°  " 
nature  of  the  unsoundness  complained  of,  and  submitted, 
that  particulars  were  equally  necessary  in  the  present  case, 
as  in  actions  for  breaches  of  covenant. 

Lord  Abinger,  C.  B. — We  cannot  grant  the  application. 
It  would  be  unfair  to  confine  the  plaintiff  to  a  particular 
statement  of  the  cause ;  the  horse  may  be  unsound,  though 
there  might  be  some  difficulty  in  saying  in  what  the  un- 
soundness consisted.  If  two  or  three  surgeons  were  called 
in,  they  might  all  agree  as  to  the  defect,  but  differ  as  to 
the  cause  of  it.     The  object  of  a  bill  of  particulars  is  to  give 
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1840.  a  better  statement  of  the  cause  of  action,  and  if  we  were  to 
grant  the  present  application,  it  might,  in  efiect,  amotmt  to 
a  stay  of  proceedings. 

Rule  refiised. 


EInill  v.  Stockdale, 

Aooantona  ASSUMPSIT  by  indorsee  against  acceptor  of  a  bill  of 
chaoffe,  stated  exchange.  The  declaration  stated  that  one  &  J.,  and  one 
Si"i?bai,  ^-  ^-^  ^^  *^®  2^*  ^^  September,  1839,  made  their  bill  of 
&C.,  and  there,  exchamre  in  writimr,  and  directed  the  same  to  the  defendant, 

by  required  the  ^^  , 

defendant  to  and  thereby  required  the  defendant  to  pay  to  the  drawers 
SSw^^er,  ^^  ^^  8^^™  o^  1^2i  10*.  6<i,  value  received,  six  months 
J ^iid*s  *fe*  *^''  *^®  ^*®  thereof,  which  period  had  elapsed,  &c,  and 
doned  the  bill  the  defendant  then  accepted  the  said  bill,  and  the  said  S.  J., 
The  defendant  aud  R.  C,  then  indors^  the  same  to  the  plaintiff;  it  then 
red*  OT  ^iT"'  aUeged  a  promise  by  defendant,  &c. 

E^^^JrS  Special  demurrer,  assigning  for  cause,  that  although  the 
not  allege  who  declaration  stated  the  action  to  be  brought  by  the  plaintiff 
were,  the  Court  ss  indorsee  and  holder  of  a  bill,  payable  to  the  drawers 
dcnrarrer*^*      thereof,  it  did  not  allege  who  those  drawers  were. 

fHvolons. 

Henderson^  having  obtained  a  rule  to  set  aside  the  de- 
murrer as  frivolous, 

Oumey  shewed  cause,  and  contended,  that  the  de- 
claration was  bad,  and  not  conformable  to  the  precedents. 

Parks,  B. — ^The  declaration  is  sufficiently  certain,  it 
ptates  that  S.  J.  and  R.  C.  made,  that  is,  drew  their  bill, 
imd  that  it  was  made  payable  to  the  drawers,  that  is,  their 
pwn  order.     The  demuirer  is  clearly  frivolous. 

Rule  absolute. 


I 
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1840. 

Fbabeb  i>.  Newtoi^. 

X  HIS  was  an  action  by  indorsee  against  aciceptor  of  a  where  to  an 
bill  of  exchange.  The  declaration  contained  a  count  on  ^xchmge, 
the  bill,  and  also  a  count  for  money  due  upon  an  account  *f  &«t*»er  with 

■  *'  *  the  money 

Stated.     The  defendant  pleaded  to  the  whole  declaration  counts,  the  de^ 

fendant  pleads 
non  assumpsit  non  assimmsit 

to  the  whole 
declaration* 

UdcM  moved   to  set  aside  the  plea  as  frivolous,  and  theplaintiflf 

,  should  sign 

referred  to  SeweU  v.  Dale  {a),  where,  to  debt  on  a  bill  of  judgment  as  to 
exchange,  together  with  the  money  counts,  the  defendant,  ^  boTand 
being  under  terms  to  plead  issuably,  pleaded  nunquam  in-  ^^^^  *  ?^^® 
debitatus ;  the  Court  held,  that  the  plaintiff  might  treat  the  the  other 
plea  as  a  nullity,  and  sign  judgment 

Per  Curiabc — You  should  sign  judgment  as  to  the  first 
count,  and  enter  a  nolle  prosequi  as  to  the  other. 

(a)  Ante,  p.  309. 


Stbhes  v.  Amor. 

Crii^F  shewed  cause  against  a  rule  for  judgment  as  in  tt  is  no  answer 
case  of  a  nonsuit,  on  an  affidavit  of  the  plaintiff,  which  j^A^^t  "^  in 
stated,  that,  at  the  time  the  action  was  brought,  the  plaintiff  c«?e  °il[  *"?"* 
had  reason  to  believe  the  defendant  was  in  good  and  solvent  plaintiff  has 
circumstances;  but  that  he  had  lately  been  informed  by  andheUev 
some  of  his  neighbours,  and  which  he  believed  to  be  true,  ^^^^i^* 
that  the  defendant  was  in  insolvent  circumstances,  and  had  ^«nt  circom- 

stances. 

Stated,  that  if  the  plaintiff  were  to  recover  judgment  against 
him  in  the  present  action,  he  would  go  to  prison,  and  take 
the  benefit  of  the  Insolvent  Act  He  offered  a  stet  pro- 
cessus. 
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Besti  in  support  of  the  rule,  contended,  that  no  case 
had  gone  so  fiu:  as  to  hold  this  a  sufficient  ground  for  a  stet 
processus.  The  pIainti£F  only  spoke  to  his  belief  of  the  de- 
fendant's insolvency,  and  not  to  the  feet  The  defendant 
was  entitled  to  a  peremptory  undertaking. 

Aldebson,  B. — As  the  plaintiff  speaks  only  from  hearsay, 
and  to  his  belief,  he  is  not  entitled  to  a  stet  processus. 

Rule  dischaiged,  on  a  peremptory  undertaking. 


An  attorney  is 
not  privileged 
from  disclosing, 
as  a  witness,  a 
statement 
made  by  his 
client,  relative 
to  tbe  sabject 
matter  of  a 
suit,  if  such 
statement  was 
not  necessary 
for  the  purpose 
of  the  pro* 
ceeding  on 
which  the  at- 
torney was 
employed. 


GiLLARD  9.  Bates. 

JLlEBT  for  work  and  labour  as  an  attorney,  money  paid, 
&c  Plea,  nunquam  indebitatus.  At  the  trial,  before  JZojfi?, 
B.,  at  the  last  Devon  Assizes,  it  appeared,  that  the  defendant 
was  the  principal  manager  of  the  South  Wales  District 
Bank,  and  that  the .  action  was  brought  by  the  plaindff,  an 
attorney,  to  recover  the  costs  of  entering  up  judgment  upon 
a  warrant  of  attorney,  given  by  a  person  of  the  name  of 
Clarke,  to  one  Bendle,  and  by  the  latter  deposited  with  the 
defendant,  as  security  for  a  debt  due  to  the  bank.  The 
defence  was,  that  Bendle,  and  not  the  defendant,  had 
ordered  the  judgment  to  be  entered  up.  To  prove  this, 
the  defendant  called  one  Bendridge,  an  attorney,  who  was 
the  agent  of  the  plaintiff,  and  had  acted  as  such  in  this 
business ;  and  he  having  stated  that  the  plaintiff  called  on 
him  one  morning,  in  company  with  Bendle,  it  was  proposed 
to  ask  him,  whether  the  plaintiff  had  not  then  said  that  he 
had  been  employed  by  Bendle  to  sue  out  execution  against 
Clarke.  This  question  was  objected  to,  on  the  ground  that 
the  witness,  being  the  plamtiff^s  agent,  anything  that  passed 
was  a  privileged  communication.  The  learned  judge  over- 
ruled the  objection,  and  the  jury  found  for  the  defendant 
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Jtowe  moved  for  a  new  trial,  and  contended,  that  the        1840. 
communication  was  privileged :  he  cited  Parkins  v.  ffawk-      gillard 

shaw(a).  _  ^' 

^  ^  Bates. 

Per  Curiam. — This  is  not  a  privileged  communication. 
The  statement  in  question  was  wholly  collateral  to  the 
matter  on  which  Bendridge  was  employed.  The  test  is, 
whether  the  communication  is  necessary  for  the  purpose 
of  carrying  on  the  proceedings,  on  which,  the  attorney  is 
engaged ;  if  not,  it  is  not  privileged. 


Rule  refused. 


(a)  2  Stark.  Rep.  239- 


Bird  v*  Penrice. 

I  HIS  was  an  action  of  assumpsit.     The  declaration  con-  ^^  ^  declara- 
tained  a  count,  claiming  200/.  for  horse  keep,  and  also  a  tioncontain- 
count,  claiming  200/L  for  goods  sold  and  delivered.     The  200/.  for  hone 
defendant  pleaded,  except  as  to  150i  14*.  SA,  non  as-  f^ goods  sold; 
sumpsit,  and  as  to  150L  14*.  8rf.,  payment  in  satisfaction.  *^®^!?"^*°L 
The  cause  was  referred  to  an  arbitrator,  who  awarded  as  as  to  iso/.  14*. 
follows :     '^  I  do  further  direct,  that  upon  the  issue  first  gumpsit,  and  at 
founds  the  verdict  shall  be  entered  for  the  plaintiff;  and  as  ^™n'JJ*°The 

to  the  second  issue,  so  far  as  the  same  relates  to  the  sum  of  cause  was  re- 
ferred, and  the 

150/.,  I  direct  that  the  verdict  shall  be  entered  for  the  de-  arbitrator  a- 
fendant ;  and  as  to  the  residue  of  the  said  issue,  the  verdict  ^^  first  issue 
shall  be  entered  for  the  plaintiff;  and  do  assess  the  damages  J^°^  fo^thS" 
to  be  entered  for  the  plaintiff  at  the  sum  of  14/.  4*.  9rf.,  that  plaintiff,  with 

.        T      1.     1  1       J  1-      w  14/.4f.  9rf., 

being  the  balance  which  I  adjudge  to  be  due  to  him.  damages ;  that 

the  second 
issue  as  far  at 

Bvles  moved  for  a  rule  nisi,  to  set  aside  the  award.     The  related  to  I60/., 

•^  ^  should  be  en- 

plaintiff  having  succeeded  as  to  part  only  of  the  first  issue,  tered  for  the 

the  arbitrator  should  have  found  it  distributively,  as  he  had  ^^^^  residue  for 

the  pUuntiff. 
Hddt  sufficient,  and  that  the  arbitrator  was  not  bound  to  find  the  first  issue  ^stributively. 
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done  the  second.  Both  the  declaration  and  particulats  of 
demand  claim  two  distinct  items ;  namely,  one  for  horse 
keep,  and  the  other  for  goods  sold ;  but  according  to  this 
award,  though  the  plaintiff  has  failed  as  to  part,  the  defend- 
ant is  not  only  deprived  of  costs,  but  is  compelled  to  pay 
them  upon  that  part  on  which  he  has  succeeded.  It  is 
clear,  from  the  case  of  Jnderson  v.  Chapnuin  (a),  that  the 
general  issue  may  be  found  distributively.  In  Prudhomme 
V.  Fraser  (6),  which  was  an  action  for  a  libel,  there  was  bat 
one  count,  and  a  plea  of  not  guilty:  the  juiy  found  a 
verdict  for  the  plaintiff,  and  also  that  a  great  part  of  the 
alleged  libel  did  not  apply  to  him  ;  and  the  Court  decided 
that  such  part  of  the  declaration  was  divisible,  and  that  in 
respect  of  it,  the  defendant  was  entitled  to  costs. 


Per  Cubiam. — We  think  the  award  sufficient. 


(a)  Ante,  vol.  7$  p.  822. 


(b)  2  Ad.  &  E.  645. 


The  borough 
Court  of  Li- 
verpool  is  an 
inferior  Court, 
therefore  the 
pendency  of  an 
action  in  that 
Court  cannot 
be  pleaded  to 
an  action  for 
the  same  cause 
in  the  superior 
Courts. 


LAUOHtfiR  and  Another  v,  Taylor. 

JLlEBT  for  goods  sold  and  delivered.  Plea,  the  defendant, 
by  T.  S.,  his  attorney,  prays  judgment  of  the  writ  and  de- 
claration, because  he  says,  that  before  the  issuing  of  the  writ 
in  this  action,  and  before  the  plaintifis'  declaring  thereupon, 
the  plaintiffs,  to  wit,  at  the  borough  of  Liverpool,  in  the 
county  of  Lancaster,  impleaded  the  defendant  in  the  Borough 
Court  of  Liverpool,  and  thereupon  then  and  there  declared 
against  him  in  the  said  Court  for  the  non-payment  of  the 
very  same  identical  debt  sought  to  be  recovered  in  this  ac- 
tion, as  by  the  record  thereof  more  fully  and  at  laige  appears, 
that  the  parties  in  this  and  the  said  former  suit  are  the  same, 
and  not  other  or  different  persons.  And  that  the  said 
identical  debt  accrued  to  the  plaintiffs  within  the  jurisdic- 
tion of  the  said  Borough  Court  of  Liverpool,  to  wit,  at  the 
Borough  of  Liverpool,  aforesaid,  in  the  county  of  Lancaster, 
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aforesaid,  and  before  the  commencement  of  the  said  suit  in 
the  said  Borough  Court  of  Liverpool,  to  wit,  on,  &c.,  and  that 
the  said  Borough  Court  of  Liverpool,  had,  in  every  other 
respect,  full  power  and  jurisdiction  to  entertain,  hear,  and 
determine  the  said  last  mentioned  suit,  to  wit,  at  the  borough, 
aforesaid,  in  the  county  of  Lancaster,  aforesaid  And  the 
defendant  further  says»  that  the  said  former  suit  so  com-* 
menced  and  prosecuted  against  hinij  the  defendant,  by  the 
plaintifis,  as  aforesaid,  is  still  depending  and  undetermined4 
Verification,  and  prayer  of  judgment  of  the  writ  in  this  suit, 
and  the  declaration  thereon  founded,  now  pleaded  to,  and 
that  the  same  may  be  quashed. 

Special  demurrer,  assigning  for  cause,  that  the  pending 
of  an  action  in  an  inferior  Court  cannot  be  pleaded  to  an 
action  in  a  superior  Court;  that  if  the  defendant  relies  on 
the  inferior  Court,  being  a  Court  of  Record,  he  ought  to 
have  averred  that  it  is  a  Courtof  Record ;  that  it  is  notsuf-* 
ficient  to  plead  that  the  matters  are  within  the  jurisdiction 
of  an  inferior  Court,  but  that  the  nature  of  the  jurisdiction 
ought  to  be  stated,  and  it  ought  also  to  be  stated  how  such 
Court  was  established,  or  how  it  obtained  its  jurisdiction,  in 
order  that  the  plaintifis  mi^t  take  a  traverse  thereon. 


1S40. 


LAUOHTSa 

and  Another 
Taylor. 


Hoggins,  in  support  of  the  demurrer.  There  are  many 
authorities  to  shew  that  the  plea  is  bad.  In  Com.  Dig.  tit 
'^Abatement/*  (H.  24),  it  is  said,  that  "  it  is  no  plea  to  a  writ 
C.  B.  or  other  Court  of  Westminster,  that  there  is  another 
suit  pending  for  the«same  cause  in  an  inferior  Court,  as  in 
London,  Norwich,  fta"  So  in  Spanrg's  case  (a),  "  if  a  man 
bring  an  action  of  debt  by  bill  in  London  or  Norwich,  or 
in  any  inferior  Court,  and  afterwards  brings  an  action  of 
debt  in  the  Common  Pleas,  this  suit,  in  the  higher  Court, 
which  is  brought  pending  the  suit  by  biU  in  an  inferior  Court, 
shall  not  abate,  as  appears  in  7  H.  4, 8  a.  and  3  H.  6, 15,  a.  b. 
In  Seers  v.  Turner  {b),  which  was  trespass  for  an  assault. 


(a)  5  Co.  62. 


(6)  2  Ld.  Raym.  1102/ 
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Laughter 
and  Aiioth«r 

9, 

Taylos. 


the  Court  disallowed  a  plea  in  abatement  of  a  plaint  for  the 
same  cause  in  the  Marshalsea,  and  removed  by  habeas  corpus 
into  the  King's  Bench^  where  it  was  there  depending.  A  further 
objection  to  the  plea  is,  that  it  does  not  state  before  whom 
the  Court  was  held.  The  act  for  amending  the  proceedings 
of  the  Court  of  Passage  of  the  borough  of  Liverpool 
(4  &  5  WilL  4,  c  xcn),  enacts,  that  the  Court  may  be  held 
before  the  mayor  and  one  bailiff,  or  before  the  mayor  alone, 
or  two  bailiffi  only.  It  ought  then  to  appear  on  the  fiioe  of 
the  plea,  that  the  Court  was  so  constituted  as  to  have  juris- 
diction over  the  cause. 


Godson^  in  support  of  the  plea.  It  is  doubtful  whether 
the  Borough  Court  of  Liverpool  is  an  inferior  Court  Ihe 
4  &  5  Win  4,c.  92,  has  been  amended  by  the6&7  Will 4, 
c.  cxxzv,  the  second  section  of  which  enacts,  ''that  no  bailiff 
of  the  sdd  borough  shall  thenceforth  be,  or  form  parts  of  the 
Court,  but  that  the  Court  shall  be  the  Court  of  the  Mayor 
of  the  Borough  of  Liverpool,  and  that  in  all  cases  it  shall  be 
sufficient  to  state  any  pleadings  or  proceedings  to  have  been 
had  before,  or  any  judgments  to  have  been  given  by  or  to 
have  passed  by  the  consideration  of,  or  any  court  to  have 
been  held  before  the  mayor  of  the  borough  of  Liverpool,  by 
the  name  of  the  Mayor  of  the  Bocough  of  Liverpool,  without 
stating  his  christian  or  surname,  and  without  noticing  any 
change  or  changes  of  the  person  or  persons  filling  the 
office  of  mayor."  The  process  and  proceedings,  as  re- 
gulated by  the  act  of  Parliament,  resemble  those  of  the  su- 
perior, rather  than  an  inferior  Court  Elzecution  may  be 
levied  in  any  part  of  the  kingdom.  A  cause  depending  in 
an  inferior  Court  may  be  removed  to  a  superior,  but  from 
this  Court  it  cannot.  The  jurisdiction  of  this  Court  is 
similar  to  that  of  the  Courts  of  the  county  palatine,  whidi 
are  distinguished  fix>m  inferior  Courts.  Bae.  Abr.  tit 
**  CourtSy"*  (D). 


Lord  AjBtNGBii,  C.  B.— All  that  the  act  of  Parliament 
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means  is,  that  the  Court  shall  no  longer  be  held  before  the 
mayor  and  bailifib,  but  before  the  mayor  alone ;  that  does 
not  make  it  a  superior  court  It  is  different  with  respect 
to  the  Courts  of  the  counties  palatine,  they  are  the  king's 
Courts.    There  must  be 
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Laugbtee 
and  Another 

V, 

Tayloe. 


Judgment  for  the  Plaintiff. 


HoBBS  r.  Ferrabs. 

J.  HIS  was  an  application  by  the  assignee  of  an  in* 
solvent  debtor,  to  set  aside  an  award.  The  insolvent 
having  commenced  an  action  in  the  month  of  October, 
1838,  the  cause  and  all  matters  in  difference  were  re- 
ferred under  a  judge's  order.  In  the  following  January, 
the  plaintiff  was  arrested,  and  in  July,  1839,  before  any 
award  was  made,  he  was  discharged  under  the  Insolvent 
Debtors'  Act.  The  arbitrator  gave  notice  to  the  attorneys  on 
both  ades,  of  his  intention  to  proceed  with  the  reference.  The 
defendant's  attorney  alone  attended,  and  the  arbitrator  having 
proceeded  ex  parte,  on  the  26th  of  September,  in  the  same 
year,  made  his  award  in  favour  of  the  defendant,  and  gave 
both  parties  notice  that  it.  was  ready  for  delivery.  The 
pliuntiff  called  several  times  subsequently  at  the  chambers 
of  the  arbitrator,  and  requested  to  have  a  copy  of  the 
award,  which  was  given  to  him  in  November.  On  the 
9th  of  May,  1840,  the  present  rule  was  obtained  to  set 
aside  the  award,  on  two  grounds ;  first,  that  the  arbitrator's 
authority  was  revoked  by  the  discharge  of  the  plaintiff 
under  the  Insolvent  Debtors'  Act;  and,  secondly,  that  the 
award  was  bad,  by  reason  of  the  arbitrator  having  proceeded 
in  the  absence  of  one  of  the  parties. 

Thesiger  shewed  cause. — The  bankruptcy  or  insolvency 

of  the  plaintiff  does  not  operate  as  a  reTOcation  of 
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Wherea 
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altera  cause 
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and  the  arbi- 
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the  insolvency 
the  submission. 
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1840.        of  a  party  does  not  amount  to  a  revocation  of  the  submission. 

H0BB8        Andrews  v.  Pidmer  (a),  Marsh  v.  Wood  (6).     In  the  case  of 

„   ^'  insolvency,  the  future  effects  of  the  insolvent  are  liable  to 

Ferrahs. 

payment  of  his  debts;  therefore,  there  seems  no  reason  ^y 
he  should  not  perform  the  award.  In  the  recent  case  of 
Taylor  v.  Shuttleworth  (c),  Maule,  J.,  says,  ^*  With  respect 
to  the  bankruptcy,  it  is  suggested,  that  it  is  a  revocation 
of  the  submission  of  reference ;  I  think  that  the  aigumenti 
have  a  tendency  of  an  opposite  character,  and  I  cannot  see 
how  the  fitct  of  a  person  becoming  bankrupt,  after  he  has 
entered  into  a  contract,  can  put  an  end  to,  or  disturb,  the 
pecuniaiy  interests  of  other  parties  to  that  contract  At 
all  events  it  does  not  constitute  a  good  ground  for  setting 
Hside  the  award,  and  if  the  objection  be  well  founded,  the 
defendant  may  contest  the  matter  another  way."  Mex  v. 
Bingham  {d)  may  appear  at  variance  with  these  authorities, 
but  that  case  turned  upon  peculiar  circumstances.  Besides, 
the  present  application  is  too  late.  The  general  rule  is, 
that  ^  motion  to  set  aside  an  award  made  under  a  judge's 
order,  must  be  made  promptly,  after  the  party  knows  of  the 
award  being  made,  and  where  such  a  motion  was  made 
after  the  lapse  of  two  terms,  the  Court  held  it  too  late. 
WorraU  v.  Deane  (e). 

Sir  F,  Pollock,  contra. — Upon  filing  his  petition,  an  order 
is  made,  conveying  aU  the  insolvent's  effects  to  the  provisional 
assignee,  (1  &  2  Vict  c  1 10,  s.  37.)  He  has  lost  all  power  of 
complying  with  the  award,  yet  if  it  is  not  set  aside,  he  may 
be  liable  to  an  attachment  for  the  non-performance  of  it  In 
the  cases  cited,  it  does  not  appear  whether  the  award  was 
made  before  the  issuing  of  the  commisnon.  Tlie  arbitrator 
knew  of  the  insolvency,  and  should  have  given  notice  to  the 
assignees^  who  were  the  parties  interested  in  the  reference. 


(a)  4  B.  &  Aid.  250.  {d)  2  Tyr.  46. 

(b)  9  B.  &  C.  659.  (e)  Ante,  vol,  2,  p.  261. 

(c)  Ante,  p.  281. 


TBINiry   TBRMy  3  VICT. 

As  to  the  objection  that  the  motion  is  too  late,  the  assignee 
was  not  appointed  until  the  2nd  May  in  the  present  year. 

Lord  Abingrb,  C.  B. — The  rule  must  be  discharged. 
As  to  the  question,  whether  or  not  the  insolvency  operates 
as  a  revocation  of  the  submission,  it  is  not  necessaiy  to 
decide.  If  it  be  not  a  revocation,  there  is  no  ground  finr 
settLDg  aside  the  award ;  if  it  be,  the  parties  cannot  be  pre* 
judiced  by  discharging  this  rule,  as  the  question  is  stiU  open 
to  them.  Then,  as  to  the  other  ground,  that  the  arbitrator 
proceeded  ex  parte,  it  appears,  that  the  plaintiff's  attorney 
had  notice  that  the  reference  would  be  proceeded  with, 
and  did  not  choose  to  communicate  with  the  arbitrator. 
I  think  this  part  of  the  case  is  not  made  out  Besides^ 
it  seems,  that  this  awaxd  was  made  in  September,  1839, 
and  no  application  is  made  until  the  9th  of  May,  1840.  It 
is  said,  in  answer,  that  the  assignee,  the  party  interested,  was 
not  appointed  until  the  2nd  of  May,  1840 ;  but  if  that  is  a 
reason,  I  do  not  see  why  the  party  might  not  have  waited 
until  May  twelvemonth,  and  then  come.  I  do  not  wish  to 
diverge  from  the  general  practice,  that  an  application  of  this 
description  must  be  made  within  two  terms.  Besides,  it 
would  be  wrong  to  prejudice  the  defendant  in  whatever 
rights  he  may  have  acquired  under  this  award. 

Aldebson.  6. — This  rule  was  granted  on  two  grounds. 
First,  that  the  discharge  of  the  plaintiff  under  the  Insolvent 
Debtors'  Act,  operated  as  a  revocation  of  the  arbitrator's 
authority  to  make  an  award.  This  objection,  if  valid,  would 
render  the  award  altogether  void,  and  the  Court,  in  such 
case,  does  not  usually  interfere,  because  the  party  has  a 
remedy,  notwithstanding  the  refiisal  of  the  rule.  An  ex- 
ception no  doubt  exists  where  something  is  done  under  the 
award,  which  makes  the  interference  of  the  Court  necessary, 
as  in  the  case  of  Doe  d.  TurnbuU  v.  Brown  (a),  where, 
although  the  award  was  void,  yet  as  judgment  had  been 

(a)  5  fi.  &  C.  384. 


HOBBS 


9. 
FEaBABS. 
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1840.        ordered  to  be  entered  up,  the  party  in  whose  finroor  it  was, 
^"—v      '     would  have  had  the  immediate  benefit  of  the  judgment     But 
o.  here,  thedefendantmay  have  his  remedy  by  a  fireshaction^and 

then  the  plaintiff  would  have  an  opportunity  of  shewing  the 
award  void.   The  Court  ought  not  to  decide  a  point  like  this, 
upon  an  appBcation,  which  will  deprive  the  parties  of  all  op- 
portunity of  bringing  a  writ  of  error.  There  is  no  instance  in 
which  the  Court  has  proceeded  in  a  summary  way,  except 
where  the  party  would  otherwise  be  subject  to  great  incon- 
venience, or  the  point  of  law  was  quite  clear.     There  has 
been  a  further  objection   taken,  viz.,  that  the  application 
is  out  of  time,  two  terms  having  been  allowed  to  elapse. 
It  is  certainly  laid  down  by  Gibbsy  C.  J.,  in  Rogert  v.  DaU- 
more  (a),  that  the  Court  will,  in  general,  require  the  appli- 
cation to  be  made  within  two  terms,  though  they  will  in- 
terpose their  authority  after  that,  if  they  see  a  cause  for  it 
Here  is  a  case,  in  which  the  party  appUes  for  our  interference 
out  of  the  regdar  time,  and  upon  a  doubtful  question  of 
law,  which,  if  it  be  in  his  fiivour,  the  award  is  void,  and  he 
has  his  remedy  without  our  interference.     As  to  the  secmid 
objection,  which  is  in  substance,  that  the  arbitrator  has  made 
Ins  award  without  giving  notice  to  the  parties,  that  is  a 
question  of  &ct     He  gave  notice  to  the  attorney  of  the 
plaintiff,  and  it  is   strange  to  say,  that  because  another 
person  afterwards  becomes  interested  in  the  award,  we  are 
to  interfere  and  set  it  aside. 

RoLFE,  B. — As  a  general  proposition,  I  am  inclined  to 
think  that  the  insolvency  would  operate  as  a  revocation  of 
the  award.  But  if  the  insolvent  still  continues  liable  to 
perform  the  award ;  it  appears  to  me,  that  proper  notice  has 
been  given  by  the  arbitrator.  But  supposing  the  award  to 
be  void,  the  interference  of  this  Court  is  not  necessaiy. 

Rule  refused. 
(a)  6Tniiit  111. 
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1840. 

Green  and  Another^  Assignees  of  Ashley^  a  Bankrupt,  t;. 

Kettelby. 

J.N  this  case  the  plaintifis  had  commenced  an  action  in  in  an  action  of 

debt,  for  the  recovery  of  money  due  to  the  bankrupt,  and  i^*£[^^^ 

had  obtained  a  distringas,  with  a  view  of  proceeding  to  out-  ^"  **^.®" 

lawry.     Before  the  last  proclamation,  the  defendant,  without  outlawry,  the 

•       •  .^    /•  1.1  •     rf^        ,     defendant  be- 

issmng  a  wnt  of  supersedeas,  entered  an  i^pearance  m  Court  fon  the  last 

The  plaintiff  then  made  every  attempt  to  serve  him  with  JJJ^^'**'®"* 

process  in  another  action,  which  was  brought  for  the  same  peaiance, 

cause    in   assumpsit     His  attorney  was  apphed  to,  but  coming  into 

he  refused  to  enter  an  appearance  on  his  behalf  or  consent  mw^a^wriT of 

to  a  consolidation  of  both  actions,  by  altering  the  writ  in  the  »»P«j«deaa,) 

first  firom  debt  to  assumpsit  evaded  the 

fervice  of  pro- 
cess in  an  ac- 

JByles moved  for  a  rule,  to  shew  cause,  why  the  appearance  ^\^  Sewme 
in  the  first  action  should  not  be  set  aside,  or  why  the  writ  ^*"«-  Tl>e 

rm        1  •     •/»•     Court  refused 

in  the  second  action  should  not  be  amended.     The  plamtins  to  set  aside  the 
have  incurred  considerable  expense  in  the  proceedings  to  SowthewrU 
outlawry,  of  which  it  would  be  unjust  to  deprive  them,  to  be  amended. 
The  defendant  should  either  have  appeared  in  Court,  or 
issued  a  writ  of  supersedeas.     In  Peach  v.   Wadland  (a),  a 
defendant,  against  whom  proceedings  to  outlawry  had  been 
commenced,  gave  notice  that  he  had  appeared,  and  obtained 
a  supersedeas ;  but  no  allowance  of  supersedeas  having  been 
found,  he  was  returned  outlawed,  which  return,  the  Court 
refused  to  set  aside.  At  all  events  the  plaintiffs  are  entitled  to 
have  the  writ  amended.     The  Court  will  permit  a  writ  to  be 
amended  in  all  cases  in  which  the  remedy  would  otherwise 
be  lost    It  is  the  constant  practice  to  do  so,  in  order  to  save 
the  Statute  of  Limitations  (6). 

Parke,  B. — We  cannot  grant  a  rule.     The  proclamation 
requires  the  defendant  to  appear  in  the  county  Court,  and 

(a)  Barnes,  319.  (*)  See  Kirk  v.  Dolby,  ante,  p.  7<J7. 
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if  he  did  not  aj^ar  in  the  right  place,  the  proper  coune 
was  to  have  gone  on  with  the  outlawiy ;  then  the  Court 
would  not  have  allowed  him  to  reveoe  it,  without  paying  all 
the  costs  incurred  As  to  the  amendment  of  the  writ,  this 
is  not  a  ease  in  which  the  remedy  would  otherwise  be 
barred.  Thereare  only  two  cases  in  which  a  writ  is  allowed 
to  be  amended;  one,  where  the  Statute  of  Limitations  would 
otherwise  operate  as  a  bar;  the  other,  where  there  has  beeo 
"SL  clerical  error  in  the  writ  f  under  neither  does  the  present 
case  range  itself 

Rule  refused. 


Doe  d.  Foster  v.  Roe. 
An  aifidavit  of   HuRLESTONE  moved  for  judgment  against  the  casual 

service  ID  eject-      .  «»j.i»         •!•  t 

ment,  omittiof  ejector.  The  affidavit  of  service,  which  was  sworn  the  8th  of 
ficicnt^' ""  '  June,  1840,  stated,  that  the  service  was  effected  on  the  **  26th 

of  May,"  without  saying  "  last,"  or  mentioning  any  year. 
The  Court  thought  the  affidavit  insufficient 


Rule  rcfiised 


Brashier  v.  Jackson. 

A  declaration  xLSSUMPSIT.  The  declaration  (as  originally  framed,) 
jSStiffSe-*^^  stated,  that  (heretofore,  to  wit,  on  the  24th  day  of  June, 
came,  and  was    ^  jy^  jgsg  ^^  the  request  of  the  defendant,  the  plaintiff 

tenant  to  the  »  i  -^  r 

defendant  on      became,  and  was  tenant  to  the  defendant  of  a  certain  mes* 

terms  contain-  -,  •  i      i 

ed  in  articles  *  suage,  or  tenement  and  premises,  with  the  appurtenances 
whcSeS^**    upon  certain  terms  contained  in  certmn  articles  of  agree- 

fendant  tmed 

to  grant  plaintiiF  a  fotnre  lease  for  twent j-one  years,  and  aTcrred  that  defendant  promised  the 
plamtiff  toat  he  should  hold  the  premises  without  hindrance,  &c. ,  from  defendant ;  and  alkccd, 
as  a  breach,  that  plaintiff  was  ejected  by  a  person  haWng  title  under  a  previoos  lease.  Hdi^tbax 
a  judge  had  no  power,  under  the  3  &  4  Wm.  4,  c.  42,  s.  23,  to  amend  the  declaratioD  by  sock 
alterations  as  were  necessary,  in  order  to  treat  the  agreement,  not  as  a  demise,  bat  as  a  ooniract 
for  a  future  lease,  and  make  the  breach  consist  in  the  defendant  having  no  title  to  grant  the 
lease.  An  amendment  of  the  Nisi  Prius  Record,  under  the  3  &  4  Wm.  4,  c.  42,  s.  23»  most  be 
made  during  the  trial,  and  before  verdict. 
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menty  In  writing,  theretofore,)  made  by  and  between  the  de-        1840. 
fendant  and  the  plaintiff,  and  signed  by  them  respectively,      bbashim 
and  bearing  date  the  2nd  day  of  May,  in  the  year,  (aforesaid,  <'* 

whereby,)  after  reciting,  as  therein  is  recited,  it  was  agreed 
by  and  between  the  defendant  and  the  plaintiff,  in  manner 
following ;  that  is  to  say,  the  defendant  did  thereby,  for 
himself  his  heirs,  and  assigns,  covenant,  promise,  and  agree 
to  and  with  the  plaintiff,  his  executors,  administrat(»r8,  and 
assigns,  that  he,  the  defendant,  his  heirs  or  assigns,  should 
and  would  make  a  good  and  sufficient  lease  by  indenture 
of  (the  said)  premises   to  the  plaintiff,  for  the  term    of 
twenty-one  years,  to  commence  from  Midsummer  day  then 
next  ensuing ;  to  hold  the  same  at  and  under  the  yearly 
rent  of  451,,  payable  quarterly,  on  the  four  most  usual  days 
of  payment  in  every  year  during  the  said  term,  the  first 
payment  thereof  to  commence  on  the  29th  day  of  Sep- 
tember, then  next :  to  be  entered  upon  immediately  by  the 
plaintiff,  he  paying  upon  the  day  of  the  date  of  the  said 
agreement,  251,  to  the  defendant :  and  in  the  lease,  it  was 
thereby  also  agreed  between  the  parties,  there  should  be 
contained  on  the  part  of  the  plaintiff,  his  executors,  admi- 
nistrators and  assigns,  a  covenant  for  the  payment  of  the 
said  rent,  to  bear  and  pay  aU  the  rates,  taxes,  and  assess- 
ments, which  should  be  made  in  respect  of  such  premises, 
during  the  said  term,  &c.;  and  also  to  keep  in  good  and 
substantial  repair  the  said  messuage ;  to  deliver  up  quietly 
at  the  end  of  the  term,  not  to  assign  or  underlet  without 
consent,  nor  to  exercise  offensive  trades,  and  all  other  usual 
and  reasonable  covenants  on  the  part  of  the  plaintiff,  and 
the  defendant,  for  quiet  enjoyment  by  the  plaintiff,  his 
executors,  &c.,  during  the  said  term ;  vnth  a  power  to  be 
therein  contwied  for  the  said  parties,  or  either  of  them,  by 
notice  in  writing,  to  be  delivered  six  months  previous  to 
the  end  or  expiration  of  the  first  seven  or  fourteen  years,  to 
determine  the  lease.     And  the  plaintiff  did  thereby  for 
himself,  his  executors,  &c.,  covenant,  promise,  and  agree 
to  and  with  the  defendant,  his  heirs,  and  assigns,  that  he, 

VOL,  Vm.  BEE  D.    p.   C. 
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1 840.       the  plaintiff,  should  and  would  accept  such  lease  as  aforesaid, 
Z^'Y  <^^  would  execute  and  deliver  unto  the  defendant,  fais 

V.  heirs  or  assigns,  a  counterpart  thereof  &c.,  Sec;  and, 

thereuposiy  to  wit,  on  the  said  24th  day  of  June  in  the  year 
aforesaid,  in  consideration  of  the  premises,  and  that  the 
plaintiff  had  then  promised  the  defendant  to  perform  and 
fulfil  all  things  in  the  said  agreement  contained  on  his  part  to 
be  performed  and  jKiIfiUed;  he,  the  defendant,  then  promised 
the  plaintiff  to  perform  and  fulfil  all  things  in  the  said 
agreement  contained  on  his,  the  defendant's  part,  to  be 
performed  and  fulfilled,  and  that  he,  (the  plaintiff  shoold 
and  would  hold  and  enjoy  the  said  premises,  and  eyeiy 
part  thereof  with  the  appurtenances,)  for  (and  during) 
the  said  term  of  twenty-one  years  (without  any  lawful 
let,  suit,  entry,  or  disturbance  whatsoever,  of  or  by  the  de- 
fendant, or  any  of  his  heirs  or  assigns,  or  of  or  by  any 
person  or  persons  claiming  by,  fix)m,  through,  or  under  the 
defendant,  or  by  or  through  his  or  their  acts,  means,  or 
default).     The  declaration  then  averred  the  payment  by 
the  plaintiff  to  the  defendant  of  the  25£,  general  performance 
by  him  of  the  agreement,  and  that  he  had  always  been 
ready  and  willing  to  accept  the  lease,  and  execute  a  coun- 
terpart, and  that  although  he,  the  plaintiff  (remained  and 
continued  such  tenant,  as  aforesaid,  firom  the  said  24th  day 
of  June,  in  the  year  aforesaid),  until  the  22nd  day  of  De- 
cember, in  the  year  aforesaid,  and  did  in  due  manner  pay 
to  the  defendant  the  sum  of  II /.  5s.  of  the  rent  aforesaid, 
for  one  quarter  of  a  year  of  the  said  term,  ending  on  the 
29th  day  of  September,  in  the  year  aforesaid,  yet  the  defend- 
ant did  not  perform  or  r^;ard  his  said  promise  or  agreement, 
but  broke  the  same  in  this,  that  (he,  the  plaintiff,  hath  not 
held  or  enjoyed  the  said  premises,  with  the  ^purtenance^ 
without  any  let,  &c.,  of  any  person  or  persons  claiming  by, 
through,  firom,  or  under  the  defendant,  or  by  or  through  his 
or  their  acts,  means,  or  de&ult),  but  on  the  contrary  thereof 
one  Thomas  Robinson,  being  the  assignee  of  the  estate  and 
effects  of  Robert  Podbury,  an  insolvent  debtor,  duly  adjudged 
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to  be  discharged  from  imprisonment,  to  wit,  on  the  8th  day        1840. 

of  May,  in  the  year  aforesaid,  ftc,  which  said,  Thomas  Ro-     b|[2JJJJ]^ 

binson,  as  such  assiimee,  as  aforesaid,  (at  the  time  of  the  •• 

Jackson* 
commencement  of  the  said  tenancy),  and  from  thence  until 

and  at  the  time  of  the  eviction,  ejectment,  and  expulsion 
hereinafter  mentioned,  had  lawful  right  and  tide  to  the  poo- 
session  of  the  said  premises,  under  and  by  virtue  of  a  lease 
to  the  said  Robert  Podbuiy,  granted  long  before  the  making 
of  the  said  agreement,  by  the  defendant  and  certain  other 
persons,  for  a  term  of  years  which  is  not  yet  expired,  did 
(during  the  said  tenancy  of  the  plaintiff),  and  during  the 
said  term  of  twenty-one  years,  to  wit,  on,  &c.,  enter  into 
the  said  premises,  and  in  and  upon  the  possession  thereof 
and  ejected,  expelled,  and  removed  the  plaintiff,  &c.  &c. 

Pleas,  first,  non-assumpsit;  secondly,  that  the  plaintiff 
did  not  become,  nor  was  he  tenant  to  the  defendant  of  the 
said  messuage  or  tenement  and  premises,  with  the  appur- 
tenances, in  the  declaration  mentioned,  in  manner  and 
form,  &C. ;  thirdly,  a  traverse  of  the  plaintiff's  readiness  to 
accept  the  lease  and  execute  a  counterpart;  fourthly,  a 
denial  that  Robinson  had  lawful  right  and  title  to  the  pre- 
mises,  and  lastly,  a  denial  of  the  eviction  of  the  pldntiff  by 
Robinson ;  on  all  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings,  after  Hilary  Term,  1839,  (on  the  21st  of  February), 
the  agreement  in  question  was  put  in,  and  appeared  to  be 
in  the  terms  stated  in  the  declaration.  It  was  objected  for 
the  defendant,  that  the  instrument  did  not  amount  to  an 
actual  demise,  but  only  to  an  agreement  for  a  friture  lease, 
and,  therefore,  that  the  second  plea,  denying  that  the  plain- 
tiff was  tenant  to  the  defendant,  was  proved,  and  that  the 
defendant  was  entitled  to  a  verdict  on  that  issue.  The 
learned  judge  being  of  that  opinion,  the  plaintiff's  counsel 
applied  to  his  lordship  to  direct  an  amendment  of  the  de- 
claration under  the  statute  3  &  4  Wm.  4,  c.  42,  s.  23,  by 
omitting  such  words  as  imported  an  actual  tenanc}*,  and 
inserting  words  applicable  to  an  agreement  for  a  lease. 

E  E  E  2 
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The  defendant's  counsel  objected  that  such  an  amendment 
could  not  be  made,  as  it  would  altc^ther  alter  the  firaxne  of 
t;.  the  issues.     The  Lord  Chief  Baron,  however,  granted  the 

application,  and  gave  the  plaintiff  (notwithstanding  the  ob- 
jection of  the  defendant's  counsel,  that  the  amendment  must 
be  made,  if  at  all,  during  the  trial,  and  before  verdict)  untQ 
four  days  before  the  commencement  of  the  term  to  make 
his  election  whether  he  would  amend  or  not  The  trial 
proceeded,  and  a  verdict  was  found  for  the  plaintijfl^  damages 
2IU.  4«.  4d.,  "with  liberty  for  the  plaintiff  to  amend, 
delivering  his  amendment  four  days  before  the  Term,  and 
with  leave  for  the  defendant  to  move  for  a  non-suit,  or  verdict 
for  the  defendant,  or  otherwise,  as  he  might  be  advised."  And 
on  the  8th  of  April,  the  following  order  for  the  amendment 
was  drawn  up  and  signed  by  the  Lord  Chief  Baron,  and 
indorsed  on  the  postea,  and  a  copy  thereof  was  delivered  to 
the  defendant 

"  According  to  the  statute  made  in  the  3rd  and  4th  yeais 
of  the  reign  of  his  late  Majesty,  King  William  4,  I  do  order 
that  the  plaintiff  have  leate  to  amend,  and  that  he  do  amend 
accordingly  the  within  record,  by  striking  out  of  the  decla- 
ration the  words  beginning  *  heretofore,'  to  the  word  *in,' 
both  inclusive  (a),  and  then  inserting  the  word  *  by ;'  and 
striking  out  the  words  *  theretofore'  and  'aforesaid,  whereby,' 
and  inserting  the  words  *  of  our  Lord,  1838  ;'  striking  out 
the  words  '  the  said,'  and  inserting  the  word  *  cert^n ;'  and 
by  striking  out  the  words,  '  plaintiff  should  have  held,  &c,' 
to  the  word  '  appurtenances,'  inclusive,  and  then  striking 
out  the  words,  '  and  during,'  and  the  words,  '  without  any,' 
&C.,  to  the  word  '  de&ult,'  inclusive,  and  inserting  the  words 
'  defendant  had  good  right  and  title  to  grant  the  said  lease ;' 
and  by  striking  out  the  words  *  remained  and  continued 
such  tenant,  as  aforesaid,  from  the  said  24th  day  of  June,  in 
the  year  aforesaid,'  and  inserting  the  words,  ^  confiding  in 
the  said  agreement,'  &c.,  promise  immediately  after  the 

(a)  The    parts   in    which    the      closed   within   brackets    in   the 
^loendments  were  made  are  in-      original  declaration. 
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making  of  the  said  agreement,  to  wit,  on  the  day  of  the  date        1840. 
thereof  entered  in  and  upon  the  said  premises,  and  became      bbashikr 

and  was  the  tenant  thereof,  and  so  remained  from  thence ;      ,    ^• 

Jackson. 

and  by  striking  out  the  words,  *  he  the  plaintiff,'  &c,  to  the 
word  *  default,'  inclusive,  and  inserting  the  words,  *  the  de- 
fendant had  not  good  right  or  title  to  grant  the  said  lease ; 
and  by  striking  out  the  words  *  at  the  time  of  the  com- 
mencement of  the  said  tenancy,'  and  inserting  the  words, 
'  on  the  said  24th  day  of  June,  in  the  year  of  our  Lord,  1838.' 

"  Abinger." 

Bompasy  Serjt,  had  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  (amongst  others),  that  the  learned  judge 
had  no  power  to  make  the  amendment 

Erie  shewed  cause. 

Pbr  Curiam. — It  is  clear  that  this  is  not  an  amendment 
authorized  by  the  act  An  amendment  should  be  con- 
formable to  the  issue  joined ;  but  here  it  raises  a  totally 
new  issue.  Besides,  the  amendment  should  have  been 
made  at  the  time  of  trial ;  if  it  could  not  then  be  done,  the 
judge  should  have  postponed  the  trial,  according  to  the 
provisions  of  the  23rd  sect  of  the  3  &  4  Wm.  4,  c.  42,  or 
should  have  directed  the  jury  to  find  the  facts  specially, 
and  then  the  Court  would  give  judgment  accordingly. 

Rule  absolute. 


Cross  and  Others  v.  Law,  Public  Officer,  &c. 

J.  HIS  was  one  of  several  actions  against  the  defendant,  Wbereaiudg- 
as  the  public  registered  officer  of  the  Imperial  Bank  of  obtained 
England,  Judgment  having  been  entered  up,  the  defendant  -Jf  "^^^^' 

sued  in  tne 
name  of  their  public  officer,  under  the  7  Geo.  4,  c.  46,  8.  13,  the  proper  proceeding,  in  order  to 
obtain  execution  against  other  members  of  the  Company,  is  by  scire  facias,  not  by  suggestion  on 
the  roll.  And,  where  it  is  intended  to  proceed  against  parties  who  are  members  of  the  Company 
at  the  time  of  judgpnent,  a  scire  facias  may  be  issued  without  leave  of  the  Court;  but  where  it  u 
sought  to  affect  those  who  were  members  at  the  time  of  making  the  contract,  leave  of  the  Court 
must  be  obtained  for  that  purpose. 
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1840. 


Crobb 
ind  OthevB 

V. 

Law, 

Public  OiBoer, 

Ace. 


disappeai^d^  whereupon   CowUng    had    obtained    a  rule 
under  the  7  Gea  4,  c.  46  (a),  calling  upon  Henry  Anow- 


(a)  Sect.  12  enacts,  "That  all 
and  every  judgment  and  judg- 
ments, decree  or  decrees,  which 
shall  at  any  time  after  the  passing 
of  this  act,  he  had  or  recovered, 
or  entered  up  as  aforesaid,  in  any 
action,  suit,  or  proceedings,  in 
law  or  equity,  against  any  puhlic 
officer  of  any  such  co-partnership, 
shall  have  the  like  effect  and 
operation  upon  and  against  the 
property  of  such  co-partnership, 
and  upon  and  against  the  pro- 
perty of  every  such  member 
thereof  as  aforesaid,  as  if  such 
judgment  or  judgments  had  been 
recovered  or  obtained  against 
such  co-partnership ;  and  that  the 
bankruptcy,  insolvency,  or  stop- 
ping payment  of  any  such  public 
officer  for  the  time  being,  of  any 
such  co-partnership,  in  his  in- 
dividual character  or  capacity, 
shall  not  be,  nor  be  construed  to 
be  the  bankruptcy,  insolvency,  or 
stopping  payment  of  such  co- 
partnership ;  and  that  such  co- 
partnership and  every  member 
thereof,  and  the  capital  stock  and 
effects  of  such  co-partnership,  and 
the  effects  of  every  member  of 
such  co-partnership,  shall,  in  all 
cases,  notwithstanding  the  bank- 
ruptcy, insolvency,  or  stopping 
payment  of  any  such  public 
officer,  be  attached  and  attach- 
able, and  be,  in  aU  respects, 
liable  to  the  lawful  claims  and 
demands  of  the  creditor  and  cre- 
ditors of  such  co-partnership,  or 
of  any  member  or  members 
thereof,  as  if  no  such  bankruptcy, 
insolvency,  or  stopping  payment 
of  such  public  officer  of  such  co- 


partnership  had    happened    or 
taken  place.'' 

Section  13,  enacts, ''  Tliat  ejoe- 
cution  upon  any  judgment  in  any 
action  obtained  against  any  pub- 
lic officer  for  the  time  being  of 
any  such  corporation  or  co-part- 
nership, carrying  on  the  business 
of  banking,  under  the  provisions 
of  this  act,  whether  as  plaintiff 
or  defendant,  may  be  issued 
against  any  member  or  members 
for  the  time  being,  of  such  coipoim- 
tion  or  co-partnership,  and  that  in 
case  any  such  execution  against 
any  member  or  members  for  the 
time  being  of  any  such  corpora- 
tion or  co-partnership  shall  be  in- 
effectual for  obtaining  payment 
and  satisfaction  of  the  amount  of 
such  judgment,  it  shall  be  lawful 
for  the  party  or  parties  so  having 
obtained  judgment  against  sadi 
public  officer,  for  the  time  being, 
to  issue  execution  against  any 
person  or  persons,  who  was,  or 
were  a  member  or  members  of 
such  corporation  or  co-partner- 
ship, at  the  time  when  the  con- 
tract or  contracts,  engagement 
or  engagements,  in  which  such 
judgment  may  have  been  ob- 
tained, was  or  were  entered 
into,  or  became  a  member  at 
any  time  before  such  contracts 
or  engagements  were  executed, 
or  was  a  member  at  the  time  of 
the  judgment  obtained:  Provided 
always,  that  no  such  executioa, 
as  last  mentioned,  shall  be  issoed 
without  leave  first  granted,  on 
motion  in  open  Court,  by  the 
Court  in  which  such  judgment 
shall  have  been   obtained*  ud 
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smith  and  other  penons  mentioned  in  the  rule,  to  shew  1840. 

cause,  why  a  suggestion  should  not  be  entered  on  the  rcdl  ^c^^^ 

against  them  as  shareholders,  for  the  damages  and  costs  in  •»<1  Others 

diis  action,  and  why  execution  should  not  issue  against  Law, 

them,  or  any  of  them  for  the  same.  PuWfc  Officer, 

CressweUy  R.  V.  Richardt,  Cromptotii  and  Cleasby  shewed 
cause  for  several  parties.  The  proper  mode  of  proceeding 
is  not  by  suggestion,  but  by  scire  fadaa  It  is  a  weU  es- 
tablifihed  principle  of  law,  that  where  a  stranger  to  the 
record  is  sought  to  be  affected  by  a  judgment,  the  only 
course  ofproceeding  is  by  scire  fecias.  Buxton  y.Mardin  (a), 
PennoirY.  Brace  (b)*  BartlettY.PetUland{c)  will,  perhaps, 
be  relied  upon  as  an  authority  to  the  contraiy ;  but  that  case 
is  not  decisive,  for  there  the  question  was,  whether  exe- 
cution could  be  sued  out  without  entering  a  su^estion,  or 
applying  to  the  Court  for  leave,  not  whether  a  suggestion 
or  a  scire  &cias  was  the  proper  mode  of  proceeding  ?  The 
fflxth  section  of  the  7  Geo.  4,  c.  46,  provides,  that  certain 
returns  of  the  names  of  the  members  shall  be  made  to  the 
Stamp  OBBce,  which  return  shall  be  evidence,  that  the 
parties  therein  named  were  members  of  the  company  at  the 
date  of  the  return.  But,  as  those  returns  are  made  by  the 
secretary,  or  some  other  public  officer,  it  never  could  have 
been  the  intention  of  the  legislature  to  render  them  conclusive 
evidence,  that  the  parties  named  therein  were  members,  or 
to  preclude  them  from  denying  the  &ct;  that,  however, 
would  be  the  effect  of  permitting  execution  to  be  issued  on 
suggestion,  for,  a  suggestion  once  entered,  is  not  traversable, 
JRex  V.  Harris  ((2).  Under  the  proceedings  by  scire  &cias, 
the  party  sought  to  be  chaiged  would  have  an  opportunity 
of  shewing  that  he  was  not  a  member  of  the  company. 

when  motion  shall  be  made  on  or  members  of  such  corporatioii 

notice  to  the  person  or  persons  or  co-partnership." 

sought  to  be  charged,  nor  after  (a)  1  T.  R.  80. 

the  expiration  of  three  years  next  (b)  1  Salk.  319;  1  Ld.  Ray.  244. 

alter  any  such  person  or  persons  (c)  1  B.  &  Adol.  704. 

shall  have  ceased  to  be  a  member  (d)  3  Burr.  1330. 
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1840         A  further  objecdoh  to  the  suggestion  is,  that  it  would  take 
away  the  subject's  right  to  briug  a  writ  of  error.     At  all 
events,  the  rule  now  prayed  for  is  too  large,  as  the  plaintiffi 
are  not  entitled  to  issue  execution.    They  also  cited  Fta 
PublkOfficer,  ^   (jf^j^^  {a),  Bourne  v.  Freeth{b),  Dickinson  v.  Valpy{c)y 

Vice  V.  Lady  Anson  (d),  Barney  v.  Tuhh  (e), 

CottUnfff  in  support  of  the  rule.  It  is  conceded,  that 
the  portion  of  the  rule  which  prays  for  leave  to  issue  exe- 
cution cannot  be  supported,  but  with  respect  to  the  other 
part  of  the  application,  it  is  contended,  that  the  entry  of  a 
su^estion  on  the  roll  is  the  correct  mode  of  proceeding. 
In  Bartlett  v.  Pentland^  Lord  Tenterden,  in  delivering 
judgment,  says,  "  It  was  urged  that  the  execution  wbs  ir- 
regular, as  ndt  being  warranted  by  the  judgment,  and  diat 
there  ought  to  have  been  previously  entered  on  the  roll 
a  suggestion  of  such  facts  as  were  necessary  to  shew  that 
the  execution  was  warranted  by  the  act  of  Parliament,  so 
that  an  opportunity  should  be  given  to  the  person  to  be 
affected  by  it  of  demurring  or  pleading,  and  we  are  of 
opinion  that  the  law  is  so."  Where  one  of  several  de- 
fendants dies,  the  practice  is  to  enter  a  su^estion  of  the  fiict, 
and  proceed  against  the  rest,  8  &  9  Wm.  3,  c.  11,  s.  7.  A 
scire  facias  is  only  requisite  when  some  new  feet  or  new 
party  is  sought  to  be  introduced  upon  the  record,  which 
was  the  case  in  Pennoir  v.  Brace  and  Buxton  v.  Mardin^ 
but  here,  the  action  is  impliedly  brought  against  the  whole 
body  of  partners.  The  legislature  clearly  intended  that  the 
company  should  approximate  to  a  corporation,  by  investing 
it  with  one  of  the  chief  attributes  of  a  corporate  body,  that 
of  suing  and  of  being  sued  by  a  particular  name.  Besides, 
a  scire  &cia8  is  substantially  a  new  action,  and  one  to 

(a)  6  Bing.  776 ;  4  Moo.  &  Pa.      R.  126,  S.  C. 

676,  S.  C.  (rf)  7  B.  &  C.  409 ;  1  Mann.  & 

(b)  9  B. &  C.  632;  4  Mann.  &      R.  113,  S.  C. 

H.  512,  S.  C.  (tf)  2  H.  Bl.  350. 

(c)  10  B.  &  C.  128 ;  5  Mann.  & 
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which  the  defendaDt  might  plead  in  abatement,  but  by        1840. 
the  13th  section  o£the  act,  execution  may  issue  against  any        Cross 
member  of  the  company,  which  is  inconsistent  with  the     ^^  Others 
proceeding  by  scire  facias.     Again,  it  is  an  inflexible  rule.         Law, 
that  a  party  cannot  plead  to  a  scire  facias  anything  which  &c.       ' 

he  could  have  pleaded  to  the  original  action;  yet  in  the 
present  case,  a  member  might  plead  that  the  defendant  in 
the  original  action  was  not  a  public  oflScer,  or  that  no  such 
company  existed,  both  of  which  &cts  might  have  been  set 
up  as  a  defence  to  the  original  action.  The  act  was  intended 
to  give  a  summary  remedy  to  creditors,  but  the  proceeding 
by  scire  facias  would  rather  delay  than  expedite  the  re- 
covery of  their  debts.  The  suggestion  would  not  deprive 
the  parties  of  their  writ  of  error,  since  it  might  be  traversed 
or  demurred  to,  Hickman  v.  CoUey  (a). 

Cur.  adv.  vuU. 

On  a  subsequent  day,  Cr««««(;^^  mentioned  that  the  Court 
of  Queen's  Bench  had  decided  that  the  proper  course  of 
proceeding  was  by  scire  &cias. 

Lord  Abinoer,  C.  B. — On  the  first  view  of  this  matter  I 
was  disposed  to  think  that  when  once  judgment  bad  been 
obtained  against  the  public  ofiicer  of  the  company,  it  was 
competent  for  the  Court,  on  deliberate  inquiry  into  all  the 
circumstances  of  the  case,  to  allow  a  suggestion  to  be  entered 
on  the  record^  for  the  purpose  of  making  the  other  members 
liable.  But  when  I  consider  the  question  which  that  inquiry 
would  involve,  when  I  see  that  it  might  be  one  affecting  the 
whole  fortune  of  the  individual  sought  to  be  charged,  it  does 
appear  to  be  an  unjust  course,  if  we  were  to  determine  that 
way.  A  scire  facias  is,  under  such  circumstances,  a  &x 
more  appropriate  means  of  inquiry  than  any  we  could  insti- 

(a)  2  Stra.  1120. 
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1840.  tute ;  for  if  the  ficts  be  disputed,  the  matter  wotdd  come 
on  to  be  tried  in  the  shape  of  an  issue,  when  the  party 
sought  to  be  affected  would  have  all  the  benefit  of  a  bill  of 
exceptions.  That  is  an  advantage  which  the  proceedings  by 
^^^  ^^*  scire  &cia8  would  give  him;  and  these  matters  being  of  great 
importance  in  themselves,  it  is  highly  necessary  that  eveiy 
means  should  be  taken  to  secure  a  correct  determination  on 
the  facts.  It  is  true,  that  the  effect  of  those  joint  stock  acts 
is  to  place  the  public  in  a  rather  disadvantageous  position ; 
for  every  one  who  sues  the  public  officer  of  a  company  is 
exposed  to  the  hazard  of  the  trial  of  two  actions,  inasmudi 
as  he  is  compelled  first  to  bring  his  action  to  establish  the 
liability  of  the  company;  and  secondly,  to  establish  that 
right  against  the  individual  whom  he  seeks  to  affect  with  it 
The  Court  has  taken  time  to  consider  of  this  matter,  and  I 
think  has  justly  arrived  at  the  conclusion,  that  this  case 
must  be  governed  by  analogy  to  other  cases  of  proceedings 
by  scire  facias,  where  the  rule  is,  that  whenever  it  is  sought 
to  affect  a  party  by  a  judgment  already  pronounced  against 
another  person,  the  proceedings  for  that  purpose  must  be  only 
by  scire  fiusias.  The  cases  in  which  a  scire  facias  has  been 
held  necessary,  being  once  clearly  understood  and  defined, 
will  finnish  the  principle  applicable  to  this  case,  for,  the 
public  officer  here  merely  represents  the  parties  sought  to 
be  charged*  It  appears  to  me,  therefore,  that  the  construc- 
tion of  this  13th  clause  must  be  taken  thus :  the  party 
wishing  to  enforce  this  judgment  against  a  person,  not  a 
party  on  the  record,  and  who  is  a  member  of  the  company 
at  the  time  of  the  judgment,  may  have  his  scire  fisunas  with- 
out any  application  to  the  Court ;  but  if  that  member  be 
insolvent,  so  that  no  judgment  can  be  made  available 
against  him,  he  must  then  apply  to  the  Court  for  leave  to 
issue  his  scire  fiudas  against  those  who  were  members  when 
the  contract  was  made. 

Alderson,  B. — ^The  object  probably  being,  that  there 
must  be  a  bona  fide  attempt  made  to  fix  those  who  were 
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members  of  the  company  for  the  time  being,  before  any        1B40. 
execution  should  be  permitted  to  be  sued  against  the  other       Cross 

parties.  wid  Othen 

Rule  discharged.  Law, 

Public  Officer, 
&c. 


The  Queen  v.  Gainson. 

t^ROWDER  had  obtained  a  rule  nisi  to  set  aside  an  where  a 
attachment  for  the  non-payment  of  coste,  in  pursuance  of  a  i^^b'^p:;^'ent 
judge's  order.     The  facts  of  the  case  fully  appear  in  the  of  money  » 

,  made  a  rule  of 

judgment  Court,  a  rule 

Cur.  adv.  mlt.       "^^'[j^  ^f 

costs  occasion- 
ed  thereby, 

Pabkb,  B. — On  the  5th  of  February,  1839,  I  made  an  should  be  in- 

J        J.      •    •  .^-1  .  ^  J    ^1        1       corporated with 

ordery  aismissing,  with  costs,  a  summons  to  amend  the  de-  the  rule,  other- 
claration,  by  inserting  the  defendant's  true  name  at  the  JJ^ekin'^^tnntt!^ 
plaintiff's  costs.     The  costs  of  my  order  were  taxed  at  li  7#.  ^^rce  the  oifder, 

will  not  be  cn~ 

and  an  allocatur  given  for  that  amount,  whether  this  order  titled  to  the 
was  served  appears  doubtful  on  the  affidavits,  but  the  de-  ft^arule™  f* 
fendant's  agent  attended  the  taxation  of  costs  thereon.  On  ^^^^ 
the  14th  of  February,  my  brother  Alderson  ordered  all  {uro- 
ceedings  in  the  action  to  be  staid,  on  payment  of  debt 
without  costs,  on  the  ground  that  it  was  under  5/.,  and  re- 
coverable in  a  Court  of  Requests.  The  plaintiff  afterwards 
applied,  (after  giving  notice  to  the  defendant,)  to  my  brother 
Alderson,  to  amend  his  order,  by  saving  to  the  plaintiff  the 
bill  payable  to  the  plaintiff  under  my  order,  and  my  brother 
Alderson  did  so,  by  order,  dated  26th  of  February,  1839, 
which  order  was  served  on  the  defendant  No  tender  of  the 
1/.  7s.  was  made,  and  the  plaintiff  proceeded  on  the  30th  of 
May,  1839,  to  make  my  order  and  the  allocatur  thereon,  a 
rule  of  Court  On  this  rule,  an  appointment  was  obtained  to 
tax  further  costs,  and  an  allocatur  given  for  2L  IBs,  2d' 
being  the  costs  of  making  my  order  a  rule  of  Court  On 
the  1st  of  November,  1839,  the  plaintiff  demanded  the  costs 
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Gainso.v. 


firom  the  defendant.  The  demand  was  made  severally  of  the 
1^  7«.,  and  the  2L  ISs.  2d.,  and  a  copy  of  the  rule  and 
allocatur  thereon  were  served.  The  affidavit  does  not  state 
a  refusal  to  pay  the  said  sums,  or  either  of  them^  but  simply 
that  they  had  not  been  received  On  the  defendant's  affidavit, 
it  appeared,  that  he  offered  to  pay  the  IL  Is.  on  demand 
being  made,  which  the  plaintiff  refused  to  receive.  The 
plaintiff  nevertheless  moved  for,  and  obtained  a  writ  of  at- 
tachment against  defendant,  and  it  was  issued  on  the  6th 
of  November,  and  the  defendant  taken  under  it  The  at* 
tachment  was  indorsed  by  order  of  the  Court,  dated  5th  of 
November,  1839,  for  non-payment  of  \L  7».  and  2i  18*.  2dL 
An  application  was  made  to  set  it  aside  in  the  last  Term^ 
and  a  rule  nisi  obtained,  and  we  think  the  rule  must  be 
absolute.  An  attachment  is  granted  not  for  disobedience 
of  a  judge's  order,  but  of  a  rule  of  Court ;  and  all  the  rule 
of  Court  does  in  this  case,  is  to  make  my  order  a  rule  of 
Court,  which  is  constructively  to  order  that  which  it  orders, 
viz.  the  payment  of  1^  7*.  The  result  is,  that  according  to 
this  form  of  order  and  rule,  if  the  defendant,  by  postponing 
the  payment  of  the  sum  ordered  to  be  paid,  until  the 
plaintiff  has  incurred  the  further  costs  of  making  the  order 
a  rule  of  Court,  and  then  tendering  the  amount,  he  may 
put  the  plaintiff  to  an  expense  for  which  he  has  no  remedy. 
To  obviate  this  for  the  future,  there  should  be  a  rule  nisi 
for  the  payment  of  the  costs,  occasioned  by  making  the 
judge's  order  a  rule  of  Court,  which  may  be  incorporated 
with  the  rule  for  making  the  order  a  rule  of  Court 


Rule  absolute  (a). 


(a)  Babehead  0.  Hall. 

Pride AUX  shewed  cause 
against  a  rule  obtained  by  Arch- 
hold,  calling  upon  the  plaintiff  to 
shew  cause,  why  the  execution, 
under  a  writ  of  fi.  fa.,  should  not 
be  set  aside  with  costs,  and  why 


the  amount  of  the  levy  should  not 
be  repaid  by  the  plaintiff  to  the 
defendant,  or  why  the  sum  of 
2/.  125.,  should  not  be  refunded 
by  the  plaintiff.  A  judge's  order 
had  been  obtained  for  thepayment 
of  a  certain  sum  of  money  to  the 
plaintiff.    The  order  was  after- 


TRINITY   TERM,  3  VICT. 


797 


wards  made  a  rule  of  Court,  and 
the  plaintiff  levied,  (under  the  1 
&  2  Vict.  c.  110,  s.  18,)  the  sum 
8o  ordered  to  be  paid,  together 
with  the  costs  of  making  the 
order  a  rule  of  Court. 

Archbold,  in  support  of  the  rule, 
contended,  that  the  execution 
ought  to  be  set  aside,  and  the 
whole  amount  of  the  levy  repaid 
to  the  plaintiff. 

Parke,  B. — ^We  have  just  de- 
cided this  point.  The  statute 
gives  the  rules  of  Court  the  effect 
of  judgments  at  common  law, 
and  so  far  the  fi.  fa.  is  regular. 
An  order  of  a  judge  is  an  au- 
thority for  this  Court  to  make 


that  order  a  rule,  and  the  rule, 
when  made,  gives  effect  to  the 
judge's  order.  But  the  costs  of 
making  it  a  rule  of  Court  form 
no  part  of  the  rule,  nor  is  the 
defendant  commanded  by  this 
Court  to  pay  them.  How  then 
can  there  be,  under  this  section, 
an  execution  in  respect  of  a  sum 
which  this  Court  has  not  ordered 
the  party  to  pay.  The  levy  has 
been  too  large,  and  therefore  the 
rule  will  be  absolute  without  costs 
for  reducing  the  amount,  by  pay- 
ing back  to  the  defendant,  the 
costs  of  making  the  judge's  order 
a  rule  of  Court. 

Rule  absolute,  without  costs. 


1840. 


The  Queen 

0. 

Gainson. 


GsiPPER  and  Others  v.  Bristow. 

J.  HIS  was  a  rule>  calling  on  the  plaintiffs  to  shew  cause^  a  defendant 
why  the  warrant  of  attorney,  given  by  the  defendant,  in  g^nt^^^e^- 
this  action,  should  not  be  set  aside,  on  the  ground  that  it  ^^^  J  '^^' 
had  not  been  attested  by  an  attorney  named  by  the  de-  torne^,  and  the 
fendant,  in  conformity  with  the  provisions  of  the  1  &  2  Vict  ^^"7  p!  *pre- 
c.  1 10,  s.  9.    It  appeared,  from  the  affidavits  of  the  defendant,  ^i^^*' J^*^ 
that  being  indebted  to  the  plaintiffs,  and  they  having  ap-  fendant  that  H 
plied  to  him  for  payment,  he  agreed  to  sign  a  warrant  of  in  the  presence 
attorney,  for  the  amount  of  his  debt,  and  that  the  plaintifis  fesrional  mm, 
undertook  to  employ  their  own  attorney,  Mn  Prangley,  to  "^^^j^**^^ 
nrepare  it      On  the  25th  of  April  last,  Prangley  called  8.  ;  the  de- 

x      L  ■i«iii_j    fendant  at- 

upon  the  defendant,  and  after  informing  mm  that  «  he  had  tended  at  the 
prepared  the  thing  to  be  signed  by  him,"  requested  him  to  ^^^^l 


the  presence 

of  S.,  whose  attendance  P.  had  requested,  signed  the  warrant  of  attorney.    Held,  not  a  sufficient 
attestation  under  the  1  ^  2  Vict.  c.  110,  s.  9.  .  .         ^  ,        .      „. 

Sefnble,  that  a  warrant  of  attorney,  not  executed  accordine  to  the  provisions  of  the  1  &  2  Vict, 
c.  no,  8.  y,  is  void,  and  the  defect  cannot  he  wwvcd  hy  laches. 
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sign  it,  and  for  that  puipose  made  an  appointment  for  the 
defendant  to  call  upon  him  at  his  office^  at  eight  o'dodc 
that  evening.    Before  that  hour,  Prangley  came  to  the  de- 
fendant's house,  and  informed  him  that  the  warrant  <tf 
attorney  must  be  signed  in  the  presence  of  some  piofesBional 
man,  and  that  he  should  procure  Mr.  Edward  Robert  Spence, 
to  attend ;  he  then  left  the  house  to  bring  with  him  the 
warrant  of  attorney,  with  a  view  to  obtain  the  attendance  of 
Spence,    The  defendant  afterwards  attended  at  Prangley's 
office,  and  there,  in  the  presence  of  Spence,  whose  at- 
tendance Ptangley  had  himself  procured,  signed  the  warrant 
of  attorney,  Prangley  himself  being  present     The  warrant 
of  attorney  was  placed  by  Prangley  in  Spence's  hands, 
without  the  defendant's  having  an  opportunity  of  reading  it, 
or  consulting  with  Spence  on  the.  subject     After  the  exe- 
cution of  the  instrument,  Prangley  offered  to  pay  Spence 
his  charges  for  attesting  the  instrument,  but  the   latter 
declined  receiving  anything.     The  affidavit  ftuther  stated, 
that  had  the  defendant  been  allowed  to  consult  his  own 
inclination  on  the  subject,  he  should  have  nominated  Mr. 
Sworder  his  attorney,  being  under  obligations  to  him,  and 
having  employed  him  on  former  occasions.     That  at  the 
time  of  executing  the  instrument,  he  was  indebted  to 
Sworder,  and  he  stated  his  belief  that  the  object  of  Prangley, 
in  nominating  Spence,  was  to  keep  Sworder  in  ignorance  of 
the  nature  of  the  instrument  which  the  defendant  was  about 
to  execute.     On  the  13th  of  May,  judgment  was  signed  on 
the  warrant  of  attorney,  and  execution  issued.     The  present 
rule  was  obtained  on  die  9th  of  June.    It  was  stated  by 
Spence,  in  opposition  to  the  rule,  that  on  the  evening  of 
the  25th  of  April,  he  met  Prangley  and  the  defendant 
together,  when  Prangley,  in  the  hearing  of  the  defisndant; 
informed  him,  Spence,  that  they  were  going  to  his  office, 
that  he  might  witness  the  execution  of  a  warrant  of  attorney. 
That  he  recommended  them  to  go  to  Mr.  Prangley's  office^ 
which  was  nearer ;  that  when  they  arrived  |liere,  he  read 
over  and  explained  the  warrant  of  attorney  to  the  defendant, 
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■nd  asked  him  whether  he  required  him,  Spence,  to  witness 
the  execution  of  it,  as  the  defendant's  attorney.  That  the 
defendant  answered  that  he  did,  whereupon  Spence  witnessed 
it  aooordingly.  That  Fhuogley  offered  to  pay  the  depcment's 
charges  of  attendance,  but  that  deponent  declined  to  make 
any,  as  the  expense  would  have  to  be  defrayed  by  the  de- 
fendant, whereupon  the  defendant  expressed  himself  vety 
thankfuL  Prangley  made  no  affidavit,  the  cause  of  which 
was  alleged  to  be,  that  he  had  left  the  place  in  embarrassed 
circumstances,  without  having  afforded  the  jdaintifis  the 
means  of  communicating  with,  or  obtaining  any  affidavit  firom 
him. 


1840. 


Geipper 
tndCHhen 

V, 

Bribtow. 


IL  F.  Richards  and  BramweU  shewed  cause.  The  in- 
strument was  sufficiently  attested  according  to  the  provisions 
of  the  statute.  Spence  states,  in  his  affidavit,  that  he  met 
the  defendant  and  Prangley  in  the  street,  which  shews  that 
the  calling  upon  Spence  was  not  entirely  the  act  of  Prangley; 
it  matters  not  by  whom  the  name  of  the  attorney  is  men- 
tioned, provided  he  be  recognized  by  the  party  executing 
the  instrument  as  his  attorney.  Oliver  v.  Woodxuffe  (a), 
Bligh  V.  Brewer  {b),  Taylor  v.  NichoUs  (c). — [Aldereany  B. — 
The  nomination  appears  to  have  been  by  Prangley,  I  cannot 
see  that  the  defendant  exercised  any  option  upon  the 
subject] — Tlie  defendant's  conduct  amounted  to  an  assent 
to  the  nomination  of  Spence  as  his  attorney.  At  all  events 
this  is  an  irregularity  only,  and  has  been  waived  by  delay. 
Had  the  application  been  made  earlier,  the  plaintiffi  might 
have  abandoned  the  wairant  of  attorney,  and  have  sued  on 
the  original  consideration. 

Ai^DBBBON,  B. — If  the  instrument  be  void,  the  judgment 
has  been  signed  without  authority.    How  then  can  the  defect 


(a)  Ante^  vol.  7»  p.  166. 
(6)  Ante,  vol.  3,  p.  266. 


(c)  Ante,  vol.  8,  p.  342. 
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be  waived  ?  It  resembles  the  case  of  a  judgment  signed  bj 
a  stranger. 

KeHy,  Knowles^  and  W*  H.  WaUoru  The  statute  being 
framed  for  the  benefit  of  the  debtor,  must  be  strictly  com- 
plied with.  Rice  v.  lAnstead  (a).  The  words  "  exjHressly 
named"  are  used  in  contradistinction  to  an  impUed  naming, 
Taylor  v.  NichoUs.  The  defendant  states  posiUvelj  that 
Spence,  instead  of  being  named  by  him,  was  named  bj 
Prangley,  and  this  is  not  contradicted*  Barnes  v.  Pendrey(J))t 
is  in  point  There  is  no  attending  at  the  request  of  the 
defendant,  for  his  going  with  Prangley  to  the  office,  and 
there  meeting  Spence,  does  not  resemble  a  voluntary  going 
to  his  own  attorney.  [Alderson,  B.,  referred  to  the  case  of 
Walker  v.  Gardner  {cj\.  Secondly,  A  non-compliance  with 
a  statute  is  not  an  irregularity  within  the  rule  of  H.  T., 
2  Wm.  4,  and  is  not,  therefore,  capable  of  being  waived. 
Where  an  iastrument  is  executed  without  the  forms  required 
by  the  statute  it  is  absolutely  void. 

Aldebson,  B. — The  rule  must  be  made  absolute.  It 
seems  to  me  that  to  constitute  a  party,  an  attorney  ex- 
pressly named  by  defendant,  and  attending  on  his  behalf 
there  must  be  something  different  fix>m  what  may  be  termed 
an  implied  naming,  or  an  impUed  attendance  at  his  request 
It  should  appear,  from  the  fiau^ts  of  the  case,  that  he  was 
named  or  attending  on  behalf  of  the  defendant  It  should 
also  be  manifest  that  his  express  naming  and  express 
attendance  take  place  under  circumstances  which  shew 
that  he  is  aware  of  his  having  an  option  in  the  matter.  I 
do  not  say,  that  he  must  nominate  the  attorney  beforehand, 
and  request  his  attendance ;  it  is  sufficient,  if  being  sensible 
of  his  having  an  option,  he  adopts  him  as  his  attorney. 
This  rule,  I  conceive,  has  been  established  by  the  cases  of 


(a)  Ante,  vol.  7,  p.  153. 
(6)  AiUe,  voL  7,  p.  747. 


(c)  4  B.  &  AdoL  371. 
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BXffh  V.  Brewer  and  Taylor  v.  NichoUsy  where  it  is  plain 
the  defendants  were  sensible  that  they  could  exercise  an 
option.  In  Barnes  v.  Pendrey,  the  defendant  had  an  option, 
but  there  was  no  proof  of  his  having  expressly  adopted  the 
party  as  his  attorney.  In  the  present  case,  the  application 
of  the  pbdntifi'  attorney  to  Mr.  Spence,  appears  to  have 
given  rise  to  the  whole  transaction.  An  express  adoption 
of  the  attorney  by  the  defendant,  would  leave  the  case 
within  the  authority  of  BUgh  v.  Brewer^  and  Taylor  v. 
NiehoUi.  But  the  defendant  does  not  appear  to  have  been 
aware  of  his  possessing  the  right  to  select  his  attorney.  He 
derived  his  first  information  on  the  subject  firom  the  plain- 
iaShf  attorney,  who,  so  &r  from  telling  him  that  he  had  such 
a  right,  seems  rather  to  have  led  him  to  believe  that  the 
right  belonged  to  the  phdntiffi.  If,  then,  the  defendant, 
under  the  belief  that  the  right  of  nomination  belonged  to 
the  plaintiff  contented  himself  with  answering  Spencers 
question  in  the  affirmative,  it  would  almost  be  nullifying 
the  act  of  Parliament  to  say,  that  Spence  was  the  defendant's 
attorney,  **  expressly  named  by  him,  and  attending  at  his 
request,"  particularly  when  he  is  originally  suggested  by 
Prangley,  is  expressly  nominated  by  him,  and  attests  the 
execution  of  the  instrument,  by  the  mere  assent  of  the  de- 
fendant; I  think,  therefore,  the  warrant  of  attorney  is  void. 
But  then  it  is  contended,  that  the  objection  has  been  waived. 
It  strikes  me  as  being  a  strange  thing  to  say,  that  where  a 
warrant  of  attorney  is  wholly  void,  and,  therefore,  affords 
no  foundation  for  signing  a  judgment  upon  it,  that  the  case 
stands  on  the  footing  of  an  ordinary  irregularity.  But 
without  determining  the  question,  whether  the  defendant's 
right  may  be  waived  or  not,  it  is  enough  to  say,  that  the  facts 
not  prove  any  waiver  to  have  taken  place.  The  rule  will, 
therefore,  be  made  absolute. 

Rule  absolute. 


1840. 


6&IPPE& 

and  Others 

V. 

Bristow. 


TOU   VIIL 


P  F  P 


Bi  P.  C. 


802  CASES  ON   POINTS  OF   PRACTICB,  BXCU. 

1840. 

Edinburgh  Railway  Company  v.  Hehblewhitb. 
A  railway  act    DeBT,     The  declaration  stated,  that  before  the  oom- 

enacted,  that  in 

actions  for  mencement  of  this  suit,  to  wit,  &c,  the  defendant  being 

be  sufficient  for  ^^^  ^^^  ^^  ^^^  respective  times  of  making  the  calk  bire- 

to  dSSTSit  ^^^'^^  mentioned,  and  from  thence  afterwards^  to  wit,  until 

the  defendant,  the  commencement  of  this  suit,  and  thence,  to  wit,  hitherto 

beinf  a  pro- 
prietor, was  in-  the  owner  and  proprietor  of  divers,  to  wit,  forty  shares  in 

amount  of  catls  ^®  ^^  company,  was,  and  from  thence  to  the  commence- 
forth^the"**'*"^  ment  of  this  suit,  and  from  thence,  to  wit,  hitherto  was  and 
special  matter,  stiU  is  indebted  to  the  said  company  in  a  larg^  sum  of 

and  that,  at  the  .        -  /.  ,^r^,     /.       j.  .  -.    . 

trial,  it  should   money,  to  wit,  the  sum  of  160/1,  for  divers,  to  wit,  two 

CMsmtoproye  ^^^   ^^  ^®  ^^   ^^"^  ^^  ^^  ^^^  ^^^   ^^^   ^^  ^^   ^*^ 

that  the  de.  shares  belonging  to  the  defendant  as  aforesaid,  whereby 
proprietor,  that  and  by  virtue  of  the  statute  in  such  case  made  and  pio- 
»^e,  uid  that  ^^^  ^^  ^  ^  ^7>  ^  Statute  made  and  passed  in  the  session 
due  ncmce        of  Parliament  holden  in  the  sixth  and  seventh  years  of  the 

thereof  was  ,  .  "^ 

given.  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled 

inich  dedara-  ^^  ^^  ^^^  making  and  maintaining  a  nulway  fix>m  the  city 

could  n^'^bf'  ®^  Edinburgh  to  Leith  and  to  the  shore  of  the  Frith  of 

pleaded,  but  Forth,  at  or  near  to  Newhaven  and  Trinity,  all  in  the 

required  to  be  county  of  Edinburgh ;  an  action  has  accrued  to  the  said 

pii^ntij9s,^in  company,  to  demand  and  have  of  and  from  the  defendant, 

support  of  the  the  Said  sum  of  160&     Yet  the  defendant,  althoiMrh  often 

case,  must  be  .  . 

considered  as  requested  SO  to  do,  has  not  as  yet  paid  the  said  money,  or 

the  declaration,  ^^J  P^ut  thereof,  but  has  hitherto  wholly  ne^ected  and  re- 

wnci^b^  rei'^  fiised,  &c     The  defendant  pleaded.  First,  that  he  was  not, 

upon  by  the  nor  is,  indebted.     Second,  that  no  notice  of  the  respective 

defendant,  they  ,  ,  ,  * 

should  be  tra-  calls  in  the  said  declaration  mentioned^  or  of  any  part  of 
concludinlto*  ^^^™  ^^  given  in  manner  and  form  as  required  in  and  by 
the  country  in    the  Said  act  of  Parliament;  verification.    Third,  that  the 

the  same  way 

as  if  those  facts  said  directors  did  not  appoint  any  time  or  times  <»r  manner 

had  been  ex- 


pressly averred  in  the  dedaration. 


pnetors  neglecting  to  pay,  should  forent  their  shares,  provided  that  no  advantage 
taken  of  a  forfeiture,  unless  the  shwes  should  be  dedarea  to  be  forfeited  at  some  meeting  of  the 
Company,  general  or  special,  to  be  held  within  six  months  after  tiie  forfeitare :  HM,  m  an 
action  for  calls,  that  a  plea  that  the  shares  were  forfeited  should  aver  that  tfaey  were  ao  dedared 
aooording  to  the  terms  of  the  proviso. 
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for  the  payment  of  the  said  calls,  or  of  any  of  them,  nor  any        1840. 
bank  or  bankers  at  which,  or  to  whom,  the  same,  or  any  of    ^^jy      ' 
them,  might  orwere  to  be  paid  as  in  and  by  the  said  actin  that  Railway  Co. 
behalf  directed ;  verification.     Fourth,  that  before  the  com-      Hebble^. 
mencement  of  this  suit,  to  wit,  on  the  ISth  day  of  De-       ^^n^* 
cember,  a.  d.,  1839,  by  reason  of  the  defendant  as  such 
proprietor  as  aforesud,  having  neglected  and  refused  to  pay 
hisrateable  and  proportionable  part  and  shareof  money  called 
for  in  respect  of  the  said  respective  shares,  according  to  the 
said  actof  Parliament, being  the  said  calls  in  the  said  declara^ 
tion  mentioned,  for  the  space  of  two  calendar  months  and 
more  theretofore  elapsed  after  the  time  in  that  behalf  fixed 
for  payment  thereof  the  said  shares  in  the  said  declaration 
mentioned,  were,  and  each  of  them  was,  in  pursuance  of  the 
said  provisions  of  the  said  act  of  Parliament  in  that  behalf^ 
declared  by  the  directors  of  the  said  Company  to  be  forfeited, 
and  the  said  directors  thereby  then  exercised  and  declared 
their  option,  according  to  the  said  act  of  Parliament,  that  the 
same  should  be  forfeited,  and  the  same  respectively,  to  wit, 
then  became  and   were  forfeited,  of  which  the  said  de^ 
fondant,  to  wit,  then  had  due  notice,  according  to  the  said 
act  of  Parliament  and  the  provisions  thereof,  and,  to  wit, 
then  assented  thereto,  and  acquiesced  in  the  said  foifeiture ; 
verification.     Fifili,  that  this  action  was  commenced  after 
a  certain  sale  and  transfer  of  the  said  respective  shares 
theretofore  made  by  the  defendant,  the  then  proprietor 
thereof,  without  his  having  paid  or  discharged  divers  large 
sums  of  money,  amounting  in  the  whole,  to  a  large  sum  of 
money,   to  wit  100/.,  which  had  theretofore  and  before 
such  sale  and  transfer,  been  duly  called  for  upon  the  said 
respective  shares,  and  upon  each  of  which  said  respective 
shares  there  was,  at  the  time  of  such  sale  and  transfer,  a 
large  sum  of  money,  part  of  the  said  sum  of   1002.  re^ 
spectively  due,  and  tiiat  such  sale  and  transfer  was  made 
after  the  passing  of  the  act  of  Parliament  in  the  said  de- 
claration mentioned,  and  before  the  passing  of  another  act 
of  Parliament  concerning  the  said  company,  passed  on  the 

FFF  2 


804 


CABE8  ON  POINTS  OF  PRACTICB^  EXCH. 


1840.        let  of  July,  1839,  to  wit,  on  the  Ist  of  September,  1838, 
Bdmubgh    thereby  and  according  to  the  said  first  mentioned  act  of 
Railway  Ca  Parliament*  the  same  shares  became  and  were  forfeited; 
Hebbls.      of  all  which  premises,  the  said  plaintiff,  to  wit,  <m  the  said 
1st  of  September,  1838,  had  notice,  and  the  said  forfeiture 
in  this  plea  mentioned,  was,  to  wit,  then  in  all  respects  duly 
ratified  and  declared  in  the  manner  in  the  said  first  men- 
ticMied  actof  Parliament  in  that  behalf,  directed:  Verification. 
Special  demurrer  to  the  second  plea,  assigning  for  causes^ 
that  the  said  plea  amounts  to  the  general  issue.     And  that 
the  said  plea  ought  to  have  concluded  to  the  country ;  and 
that  the  said  plea  is  neither  a  direct,  nor  a  sufficient  nor 
proper  denial;  nor   a  direct,  nor  sufficient,   nor  pnqxr 
confession  and  avoidance  of  any  matters  in  the  said  de- 
claration mentioned.    And  that  the  said  plea  amounts  to  a 
plea  of  never  indebted,  and  to  a  denial  of  matters  im^diedly 
stated  in  the  said  declaration.     Special  demurrer  to  the 
thiid  plea,  ftfl«igning  similar  causes.     Special  demurrer  to 
the  fourth  plea,   aasigning  for  causes  that  the  said  plea 
amounts  to  the  general  issue.   And  that  the  said  plea  ought 
to  have  concluded  to  the  countiy.     And  that  the  said  plea 
is  neither  a  direct,  nor  a  sufficient,  nor  proper  oonfesaon 
and  avoidance  of  any  matters  in  the  declaration  mentioned. 
And  that  the  said  plea  amounts  to  a  plea  of  never  indebted, 
and  to  a  denial  of  matters  impliedly  stated  in  the  de- 
claration.    And  that  the  said  plea  is  an  informal  and  im- 
proper denial  of  the  averment  in  the  dedaration,  that  the 
defendant  was  the  owner  and  proprietor  of  shares  in  die 
said  company,as  therein  alleged.  And  also,  that  the  said  plea 
does  not  state  that  the  said  shares  were  declared  to  be  for- 
feited at  any  meeting  of  the  said  Company,  general  or 
special,  after  such  forfeiture  was  made.     Special  demurrer 
to  the  last  plea,  assigning  causes  similar  to  the  last 

Cowling f  in  support  of  the  demurrer.  The  pleas  are  bad, 
on  the  ground  that  they  amount  to  the  general  issue,  and 
also  that  they  are  neither  in  denial  nor  in  confession  and 
avoidance  of  any  matter  allied  in  the  declaration.    He 
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second  plea  in  subetance,  states  that  no  notice  of  the  said        1840. 
calls  was  given,  but  it  is  submitted,  that  **  notice"  is  a  fiict     emmbuboh 
which  must  be  shewn  by  theplaintiffi  in  support  of  their  case.  Railway  Co. 
The  6  &  7  Wm.  4,  c.  131  {a),  gives  a  generalform  of  declara^      Hkbbli- 
tionforcallsybut  it  is  nevertheless  incumbent  on  the  Company 
to  prove  that  the  several  conditions  precedent  mentioned  in 
the  49th  section  (&)  have  been  complied  with.  A  similar  plea 


WHITB. 


(c)  Sect  50.  la  any  action  or 
snita  brought  by  the  aaid  Com- 
pany in  the  manner  hereinafter 
directed  against  any  proprietor  or 
proprietors  of  any  share  or  shares 
in  the  said  Company,  to  recover 
any  sum  or  sums  of  money  due 
and  payable  to  the  said  Company, 
for  or  by  reason  of  any  call  or 
calls  made  by  virtue  of  this  act, 
it  shall  be  sufficient  for  the  said 
Company  to  declare  and  allege 
that  the  defendant  or  defendants 
being  a  proprietor  or  proprietors 
of  such  or  so  many  share  or 
shares  in  the  said  Company,  is, 
or  are  indebted  to  the  said  Com- 
pany  in  such  sum  or  sums  of 
money  as  the  call  or  calls  inar- 
rear  shall  amount  to,  for  such  or 
so  many  sum  or  sums  of  money, 
upon  such  or  so  many  share  or 
shares  belonging  to  the  defendant, 
as  the  case  may  happen  to  be, 
whereby  a  right  of  action  or  suit 
hath  accrued  to  the  said  Company, 
by  virtue  of  this  act,  without 
setting  forth  the  spedal  matter  i 
and  in  such  action  or  suit  it 
shall  be  only  necessary  to  prove 
that  the  defendant  or  defendants, 
at  the  time  of  making  such  call 
or  calls,  was  or  were  a  proprietor 
or  proprietors  of  some  share  or 
shares  in  the  said  Company,  and 
that  such  can  or  calls  was,  or 
were  in  fact,  made,  and  that  such 
notice  thereof  was  given,  as  is 


directed  by  this  act,  without 
proving  the  appointment  of  the 
directors  who  made  such  call  or 
calls,  or  other  matters  what- 
soever; and  the  said  Company 
shall  therefore  be  entitled  to  re- 
cover the  call  or  calls  which  shall 
appear  to  be  due,  and  the  legal 
interest  which  shall  be  due  there- 
on, and  the  expenses  that  may 
be  incurred  in  prosecuting  for, 
and  recovering  the  same. 

(&)  Sect.  49.  The  said  Company 
shaU  have  power,  from  time  to 
time,  to  make  such  call  or  calls 
of  money,  from  the  present  or 
any  future  proprietors,  their  heirs, 
&c.,  according  to  the  amount  of  - 
their  respective  interests,  shares, 
and  subscriptions,  already  be- 
longing to,  or  subscribed  for,  or 
hereafter  to  belong  to,  or  be  sub- 
scribed for,  by  him,  her,  or  them, 
for  the  purposes  of  this  act,  as 
the  directors  of  the  Company 
shall,  from  time  to  time,  deem 
necessary  for  those  purposes, 
payable  on  such  day  or  days,  as 
shall  be  fixed  by  the  said  di- 
rectors, due  notice  of  which  shall 
be  made  to  the  proprietors,  by 
advertisement,  in  one  or  more  of 
the  newspapers,  published  in 
Edinburgh,  giving  not  less  than 
fourteen  days'  notice,  or  by  a 
letter  put  into  the  post-officei^ 
signed  by  the  secretary  or  other 
officer,  or  person  or  persons  ap» 
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Edinboboh 
Railway  Co. 

tr. 


WHITS. 


was  attempted  to  be  pleaded 
Railway  Company  v.  WiUofh 

pointed  by  the  directors;  but 
that  no  call  shall  exceed  the  sum 
of  two  pounds  for  everj  twenty 
pounds,  on  the  sum  or  sums  so 
subscribed*  and  so  as  no  call  to 
that  amount  be  made,  but  at  any 
intenral  of  three  calendar  months 
at  least  from  the  preceding  call, 
which  money  so  called  for  shall 
be  paid  to  such  bank  or  bankers, 
and  in  such  manner  as  the  said 
directors  shall,  from  time  to  time 
appoint  or  direct,  for  the  purposes 
of  this  act,  and  the  said  calls  shall 
bear  interest,  from  and  after  the 
periods  of  payment  so  fixed,  until 
payment ;  and  in  case  such  pro- 
prietor or  proprietors  shall  neglect 
or  refuse  to  pay  his,  her,  or  their 
rateable  or  proportionable  part  or 
share  of  the  said  money  to  be 
called  for  as  aforesaid,  and  in- 
terest thereon,  for  the  space  of 
two  calendar  months  after  the 
time,  or  any  of  the  respective 
times  fixed  for  payment  thereof, 
as  aforesaid,  then,  and  in  every 
such  case,  the  same,  with  interest 
due  thereon,  and  costs  of  such, 
may  be  either  sued  for  and  re« 
covered  by  the  said  Company,  in 
the  manner  after  directed  in  the 
Court  of  Session,  or  in  any  com- 
petent Courtor  Courts  in  Scot- 
land, or  in  any  of  his  Majesty's 
Courts  of  Record,  at  Westminster, 
or  in  the  Court  of  King's  Bench, 
or  Common  Pleas,  at  Dublin,  as 
the  case  may  be;  or  otherwise 
in  the  option  of  the  directors, 
such  proprietor  or  proprietors, 
neglecting  to  pay  the  same,  shall 


in  the  London  and  Brighton 
(c),  and  the  Court  refused  to 

forfeit  all  her  or  their  respective 
share  or  shares  of  the  said  capi- 
tal stock,  or  part  or  parts  thereof, 
previously  paid,  and  interest  in 
the  said  Company,  all  which  for- 
feitures shall  go  to»  and  be  for 
the  benefit  of  the  said  Company, 
and  all  such  forfeited  share  or 
shares  shall  or  may  be  aold  by 
private  contract,  or  pnUic  sale, 
for  the  most  money  that  can  be 
got  for  the  same,  and  the  produce 
thereof  or  the  said  forfeited  share 
or  shares,  shall  form  part  of  the 
capital  stock  of  the  said  Com- 
pany: Provided  always,  that  no 
advantage  shall  be  taken  of  any 
forfdture  of  any  such  share 
or  shares,  until  notiee  of  audi 
intended  forfeiture,  in  writing, 
shall  have  been  previously  given 
by  the  secretary  or  other  oflioer, 
person  or  persons  appointed  by 
the  directors  to  the  proprietor 
or  proprietors  of  such  share  or 
shares,  by  a  letter  or  notice  pat 
into  the  postMoffioe,  or  left  at 
his,  her,  or  their  usual  or  last 
known  place  of  abode,  nor  un- 
less the  same  shall  be  dedared 
to  be  forfeited  at  some  meeting 
of  the  same  Company,  general  or 
special,  to  be  held  within  six 
calendar  months  next  after  such 
forfeiture  shall  happen  tobe  made;, 
which  declaration  shall,  ipso  jure^ 
be  a  forfeiture  of  the  said  share 
or  shares  of  all  sums  paid  thereon, 
and  all  interest  or  benefit  arising 
therefrom,  and  that  without  the 
neces^ty  of  any  process  of  law, 
to  that  effect^  and  in  case  of  such 


(c)  6  Bing.  N.  C.  135, 
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allow  it  Undal,  C.  J.,  obeerving,  that  the  plea  of  never  1840. 
indebted,  called  on  the  pkintiflb^  before  they  had  any  right  ^^^)^^^ 
to  say  such  debt  was  recoverable,  to  prove  the  conditions  Kailway  Co. 
precedent  as  to  notice  which  the  act  had  imposed  upon  Bebble. 
them.  The  act  of  Parliament  having  dispensed  with  certain  ^^^^^^ 
allegations,  which  must  otherwise  have  been  inserted  in 
the  declaration,  the  defendant  should  not  put  upon  the 
record  a  plea  of  professing  to  traverse  a  feet  which  is  not 
alleged  In  an  action  for  goods  sold  and  delivered,  it 
would  be  a  bad  plea  to  say  that  the  goods  were  not  sold  or 
delivered.  [^Aldersofh  B. — That  would  be  equivalent  to 
the  general  issue.]  So  here  the  material  fact  is,  whether 
or  no  the  defendant  was  indebted,  the  prior  circumstances 
upon  which  that  depends,  are  in  the  nature  of  inducement 
only.  It  is  difficult  to  say,  whether  the  plea  is  intended  to 
be  pleaded  in  denial  or  in  confession  and  avoidance.  If  in 
denial  it  is  bad,  on  the  ground  that  it  concludes  with  a 
verification;  if  in  confession  and  avoidance  it  is  equally 
bad,  because,  instead  of  confesrang  the  action,  it  shews  that 
no  debt  ever  accrued  by  reason  of  the  plaintiff  having 
omitted  to  give  notice*  [Lord  Abinger,  C.  B. — The  de- 
daratbn  requires  a  reference  to  the  statute  to  make  it 
good ;  is  not  the  act  then  substantially  a  part  of  the  de- 
claration ?]  If  that  be  so,  the  plea  should  have  concluded 
to  the  country ;  but  it  is  submitted,  that  the  requisites  of 
the  statute  axe  matter  of  evidence  which  should  not  be 
traversed  by  the  plea.  The  declaration  alleges  the  de- 
fendant to  be  uidebted,  the  plea  shews  that  the  calls  were 
made  in  such  a  way  as  not  to  amount  to  a  debt  The  same 
observations  will  apply  to  the  third  plea.  The  fourth  and 
fifth  pleas  are  also  bad,  as  amounting  to  the  general  issue, 

forfeiture,  the  same  shall  be  an  be  commenced  or  prosecuted  for 

indemnification  to,  and  for  every  any  breach  of  contract,  or  other 

proprietor  so  forfeiting  all  his  or  agreement   between    such   pro- 

her  share  or  shares,  and  interest  prietor  or  proprietors  so  forfeiting, 

as  aforesaid,  against  all  and  every  and  the  other  proprietors, 
action  or  actions,  suit  or  suits  to 


tr. 

WHITB. 
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1840.       inasmuch  as  they  tend  to  shew  that  the  defendant  was  not 
g^^lJ^^J^    a  proprietor  of  die  Company  at  the  time  of  acticKi  brought, 
Bailway  Co.  The  fourth  plea  is  also  bad,  for  not  averring  that  the  di- 
Hbbblb.      rectors  exercised  their  option^  and  declared  the  shares  to 
be  forfeited  (a). 

Cramptont  contra. — In  debt  on  statute,  there  is,  strictly 
speaking,  no  general  issue.  The  pleading  rules  of  H.  T. 
4  Wm.  4,  c  2,  declare  that  *^  the  plea  of  nil  debet  shall  not 
be  allowed  in  any  action ;"  and  in  actions  of  debt  <m  rimpk 
contract,  other  than  on  bills  of  exchange  and  promttBcny 
notes,  the  defendant  may  plead  that  '^  he  never  was  indebted 
in  manner  and  form  as  to  the  declaration  allied ;"  and  such 
plea  shall  have  the  same  operation  as  the  plea  of  non- 
assumpsit,  and  all  matters  in  confesmon  and  avoidance  shall 
be  pleaded  specially  as  above  directed  in  actions  of  assumpsit 
In  other  actions  of  debt  in  which  the  plea  of  nil  debet  has 
hitherto  been  allowed,  including  those  on  bills  of  exchange 
and  promissory  notes,  the  defendant  shall  deny  specifically 
some  particular  matter  of  feet  allied  in  the  declaraticm,  or 
specially  in  confession  and  avoidance.  It  is  true,  in  the 
present  case,  the  particular  fects  are  not  set  out  in  the  de- 
claration, but  as  there  is  no  general  issue  to  debt  on  statute, 
the  defendant  is  compelled  to  shew  them  by  plea.  Then 
it  is  said,  that  the  second  and  third  pleas  ought  to  have 
concluded  to  the  country.  It  is  admitted,  that  where  there 
is  a  direct  affirmative  and  negative,  the  plea  ought  to  con- 
clude to  the  country,  Ccm.  Dig.  tit  «  Phaderr  (E  32) ;  8 
WfM.  Saund.  337,  (n.);  1  Id.  103,  a,  b\  but  it  is  also  a 
general  rule,  that  where  the  plaintiff  selects  one  out  of 
several  fects  in  a  plea,  he  may  traverse  that  one,  and  con- 
clude with  a  verification;  Com.  Dig.  tit  ^' Pleader^  (E  33). 
Here  great  difficulty  is  cast  upon  the  defendant  by  the 
form  of  the  declaration,  but  as  the  plea  discloses  matter  not 

(a)  See  the  49th  Beet.  amU^  p.  S05. 
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previottdy  alkged,  it  propeily  oondiides  with  a  Yerificati<»L  1840. 
The  plea  cannot  be  considered  as  a  denial,  for  a  party  is  ^^Z^^^ 
never  bound  to  traverae  a  &ct  which  is  not  directly  averred.  Railway  Ck>. 
[Aldenofh  B. — ^The  plea  does  not  confess  and  avoid  the  Hebbls- 
debt,  but  denies  that  the  defendant  was  ever  liable  for  the  ^b"** 
calls.]  Where  the  &ct  of  performance  of  a  particular  act 
by  the  plaintiff  is  material,  and  such  performance  is  not 
averred  in  the  declaration,  it  is  nevertheless  a  good  plea 
to  shew  non-peformance.  [Lord  Abingery  C.  B. — This  is 
an  action  of  debt,  founded  on  the  original  contract  between 
the  parties,  namely,  that  the  calls  have  been  duly  made. 
The  form  of  declaration  prescribed  by  the  statute,  is  that  of 
debt  on  simple  contract]  The  statute  does  not  declare  it 
to  be  so,  and  no  ri^t  of  action  would  accrue  at  all  unless 
the  requisites  of  the  49th  section  were  complied  with.  The 
pleadings  in  this  case  resemble  that  of  an  action  on  a  recog- 
nizance of  bail,  to  which  the  defendant  pleads  no  capias  ad 
satis&ciendum  sued  out  against  the  principal,  and  the  plain- 
tiff replies  by  setting  it  out  [Alderion^  B. — Suppose  the 
declaration  be  considered  as  containing  those  averments 
which  the  act  requires  to  be  proved,  in  cnrder  to  sustain 
the  action,  it  would  involve  in  it  the  &ct  of  notice.]  The 
fourth  plea  shews  new  matter,  by  disclosing  that  the 
shares  were,  forfeited,  and  therefore,  the  directors  were  not 
warranted  in  suing  for  the  calls.  But,  it  is  said  that 
the  plea  does  not  aver  that  the  directors  exercised  their 
option  as  allowed  by  the  49th  section;  but  tiiat  is  a 
matter  which  is  peculiarly  within  their  own  knowledge, 
and  need  not,  by  the  rules  of  pleading,  be  averred  by  the 
defendant 

CawUng,  in  reply.  The  argument,  upon  the  other  side, 
principally  rests  upon  the  assertion  that  there  is  no  plea  of 
the  general  issue  to  debt  on  statute ;  but  it  has  been  decided 
in  this  Court,  that  nil  debet  is,  notwithstanding  the  New 
Rules,  a  good  plea  to  debt  on  a  penal  statute.  Earl  of  Spencer 
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EDDrBUBOB    debet  given  by  st^ute.]    If  nil  debet  can  be  pleaded,  these 

Railway  Co.  jj^^g  ^^^  y^g^  being  neither  in  denial  of  any  hct  alleged 

HsBBLB-      in  the  dedantion,  nor  in  confession  and  avoidance  of  the 

cause  of  action.    (E[e  was  stopped  by  the  Court) 

Lord  Ahiwobb,  C.  B. — The  Court  were  about  to  come 
to  a  different  conclusion,  but  upon  consideration,  we  think 
theie  must  be  judgment  for  the  plunti£     With  req[)ect  to 
the  fourth  plea,  it  is  dear  that  the  directors  cannot  both 
dedare  the  shares  to  be  forfeited  and  also  proceed  by  acti<m 
for  the  caUsy  the    proviso  contained  in  the  49th  section 
having  tied  up  their  hands,  and  merely  allowed  them  the 
alternative ;  but,  it  appears  to  me,  that  the  plea  does  not 
suffidendy  shew  that  the  directors   have  exercised  their 
option  in  ^^Afflarif^g  the  shares  forfeited.     We  were  anxious^ 
on  behalf  of  the  defendant,  to  find  an  averment  of  forfeiture 
in  the  plea  according  to  the  mode  required  by  the  act 
That  should  be  by  a  declaration  at  a  general  or  special 
meeting,  held  within  six  months  after  the  forfeiture.     The 
plea  not  shewing  that,  does  not  afibrd  a  suffident  defence 
to  the  action.    But  the  second  plea  has  greatly  perplexed 
the  Court,  prindpally  firom  a  desire  to  do  justice  to  the 
defendant,  and,  at  the  same  time,  to  respect  the  genend 
rules  of  pleading.     I  trust  the  Court  has  come  to  a  ri^t 
conclusion.   By  the  rules  of  pleadings  a  party  cannot  tiavene 
any  matter  not  alleged  or  necessarily  implied  in  the  decla- 
ration.    On  the  other  hand,  it  is  well  estabUshed,  that  pleas 
in  denial  must  condude  to  the  country.    The  dedaiation 
does  not  allege  notice  of  the  calls,  for  that  is  rendered  un- 
necessary by  the  statute.     It  is  then  contended,  that  the 
plea  should  not  have  traversed  a  feet  not  allied,  or  if  notice 
be  a  matter  necessarily  implied,  the  plea  should  have  con- 
cluded to  the  country,  and  not  with  a  verification.     There 

(e9  Jmie,  vol.  6,  p.  326 ;  3  M.  &  W.  154. 
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18  great  difficulty  in  reconciling  the  act  of  Parliament  with  1840. 
the  New  Roles.  The  Rules  require,  that  in  actions  of  debt,  Edinburgh 
in  which  the  plea  of  nil  debet  has  been  hitherto  allowed,  Bailway  Co. 
the  defendant  shall  deny  specifically  some  particular  matter  Hbbbls- 
of  &ct  alleged  in  the  declaration,  or  plead  specially  in  oon- 
fiession  and  avoidance.  In  this  declaration,  taken  simply, 
no  matter  of  fact  is  allied,  except  that  the  par^  is  indebted 
in  a  certain  sum  for  calls ;  all  the  matters  which  are  neces- 
sary to  sustain  that  allegation,  are  required  by  the  act  to  be 
proYckL  The  declaration  would  be  bad  at  common  law, 
and  is  only  rendered  good  by  the  express  enactment  It 
appears  then  to  me,  that  in  order  to  make  the  declaration 
good  the  act  must  be  referred  to,  and  it  must  be  supposed 
that  the  declaration  indudes  all  the  necessary  acts  which 
the  statute  has  required  to  be  done  by  the  plaintifls,  in  order 
to  give  them  the  right  to  sue  for  the  calls,  one  of  which  is 
notice  to  the  defendant  That  feet  must  be  considered  as 
included  in  the  declaradon.  The  case  then  falls  within  the 
fourth  rule,  which  requires  the  defendant  in  actions  of  debt, 
other  than  simple  contract,  todeny  some  particularfect alleged 
in  the  declaration.  If  the  declaration  had  contained  an  aver- 
ment of  notice,  that  would  be  admitted,  unless  denied  by 
plea ;  so  here  the  denial  should  be  in  the  same  way,  modo 
et  forma;  the  result  is,  that  the  plea  ought  to  have  concluded 
to  the  country,  and  is  bad  on  that  special  ground.  The 
third  and  fifth  pleas  being  in  substance  the  same  as  the 
second  and  fourth,  it  is  unnecessary  to  refer  to  them. 

Aldebson,  B. — I  agree  in  opinion.  The  difficulty  in 
this  case  has  in  a  great  measure  arisen  fix)m  allowing  the 
plea,  **  that  defendant  was  not  and  is  not  indebted,"  to- 
gether with  the  plea  denying  notice.  The  statement  that 
defendant  is  not  indebted,  must  be  considered  as  impliedly 
denying  all  those  facts  which  the  statute  requires  to  be 
proved  as  conditions  precedent  to  the  right  to  recover, 
but  the  proper  mode  of  pleading  is  to  traverse  those  allega- 
tions.    It  was  never  intended  by  the  section  giving  the 
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1840.        general  form  of  declaration,  that  the  party  should  be  pre- 
g^^jyj^^j^    eluded  from  shewing  that  he  was  not  liable  for  the  calls ; 
Railway  Co.  all  that  the  act  says  is,  that  to  constitute  proof  of  caUs, 
Hbbbls.      certain  circumstances  must  take  place;  the  calls  must  be 
made  in  point  of  foct,  the  defendant  must  be  a  propriet<Hr,  and 
due  notice  must  be  giyen«     If  those  focts  exist  he  is  liable 
to  pay,  and  can  have  no  defence,  except  by  matter  arising 
subsequently.     With  respect  to  the  fourth  plea,  it  appean 
to  me  that  the  ditectors  have  their  option,  either  to  sue  for 
the  calls,  or  to  declare  the  shares  forfeited,  but  they  cannot 
do  both.    The  only  remaining  question  then  is,  whether 
the  plea  should  not  have  averred  that  the  shares  were  de- 
clared to  be  forfeited  at  a  public  meeting  ?    It  seems  to  me 
that  it  should,  and  that  the  plea  is  defective  in  that  respect 

GuBNET,  B.  concurred  (a). 

Judgment  for  the  plaintiff 
(a)  Parkb,  B.,  was  absent 
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IN  THE  THIRD  YEAR  OF  THE  REION  OF  VICTORIA, 


THOMPeoK  and  Another  v.  Fabden  and  Othen.  . 

JL  HIS  case  came  before  the  Court  lor  argument  upon  a  »^j^7^^^ 
demurrer  to  the  plaintiff's  declaration.  tion  alleged 

It  was  an  action  of  debt  brought  by  the  plaintiffi  as  as-  bavinff  been 
signees  of  a  replevin  bond,  alleged  to  have  been  given  by  ^^f^** 
the  defendants  to  Sir  Moses  Montefiore,  KniirhL  one  of  the  'Sif^J^^^ 

^  CitjofLondoiiy 

sheriffi  of  the  City  of  London.    The  declaration  stated,  he  g^nnted  re. 
that  on  the  26th  of  August,  1838,  at  the  pariah  of  St  Giles,  to^f^^^dai. 


in  the  City  of  London,  the  plaintifis  distrained  the  goods  ^^^^^J^^ 

of  the  defendant,  Thomas  Farden,  for  a  sum  of  money  the  usual  waj, 

alleged  to  be  due  to  the  said  plaintiff,  William  Thompson,  only :  HeU, 

forient;  and,  the  said  goods  and  chattels  so  being  dis-  ^^Tthea^m- 

trained,  the  said  William  Farden,  afterwards,  and  within  •l^'^  i™- 

dent,  tod  that 

the  space  of  five  days  then  next  ensuing,  to  wit,  on  the  3rd  one  of  the  two 
day  of  August,  in  the  year  aforesaid,  made  his  plaint  before  soactm^^ 
Sir  Moses  Montefiore,  Knight,  then  being  one  of  the  sherifls  J^^^*^" 
of  the  said  City  of  London,  out  of  the  Court  of  Hustinirs  in  Hep.  3,  e.  31, 

,  ,  and  11  Geo.  2, 

the  said  City  of  London,  of  the  taking  and  unjustly  de-  c  I9,i.23. 
taining  of  the  said  goods  and  chattels  of  the  said  William 
Farden,  by  the  plaintifis,  and  prayed  the  said  Sir  Moses 
Montefiore,  ELnight,  so  then  being  one  of  the  sherifls  of 
the  said  City  of  London,  as  aforesaid,  that  the  said  goods 
and  chattels  might  be  forthwith  replevied  by  the  said  Sir 
Moses  Montefiore,  Knight,  &c.,  and  delivered  to  the  said 
William  Farden,  and  thereupon  the  said  Sir  Moses  Mon- 
tefiore, Knight,  &c,  according  to  the  form  of  the  statute 
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in  such  case  made  and  provided,  did  take  firom  the  said 
William  Farden,  and  firom  R.  F.,  and  G.  F.,  the  other  two 
defendants,  as  two  responsible  sureties,  a  bond  in  double  the 
value  of  the  said  goods  and  chattels,  so  distrained  as  afore- 
said, (the  value  of  the  said  goods  and  chattels  having  been 
on  that  occasion  first  ascertained  by  the  oath  of  a  credible 
witness,  dulj  sworn,  according  to  the  form  of  the  statute, 

&c) ;    and  the  defendants,  on  the  said  31st  day  of 

in  the  year  aforesaid,  by  their  certain  writing  obligatory, 
and  sealed  with  their  respective  seakf,  &&,  did  jointly  and 
severally  acknowledge  themselves  held  and  firmly  bound 
unto  the  said  Sir  Moses  Montefiore,  Knight,  &c,  in  the 
sum  of  202.  above  mentioned,  to  be  pdd  to  the  said  sherifi^, 
with  a  condition  thereunder  written,  that  if  the  said  William 
Farden  should  appear  at  the  then  next  Court  of  Hustings 
to  be  holden  for  the  said  Ciiy  of  London,  at  the  Gkuldhan 
of  the  said  city,  and  should  prosecute  his  said  suit  with 
efiect,  and  without  delay  against  the  plaintifis  for  taking 
and  distraining  his,  the  said  William  Farden*s  goods  and 
chattels,  then  lately  distrained  by  them,  the  plaintiflEB,  and 
should  make  a  return  thereoi^  if  a  return  thereof  should  be 
adjudged  in  the  said  Court,  or  in  any  other  Court,  into 
which  the  said  suit  might  be  removed,  and  should  well  and 
truly  keep  harmless  and  indemnify  the  sdd  sheriff  and  his 
deputies,  touching  and  concerning  the  replevying  of  the 
said  goods  and  chattels,  then  the  said  obligation  was  to  be 
void  and  of  no  effect ;  and  thereupon  the  said  Shr  Moses 
Montefiore,  so  there,  &c.,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  prayer  of  the  said  William 
Farden,  replevied,  and  made  deliverance  of  the  said  goods 
and  chattels  to  the  said  William  Farden,  according  to  the 
duly  of  his  said  office ;  and  although,  aftervrards,  to  wit,  on 
the  2nd  of  October,  in  the  year  aforesaid,  the  said  Court  of 
Hustings,  for  the  said  City  of  London,  was  duly  holden  at 
the  Guildhall  of  the  said  City,  before  the  Right  Hon.  Sr 
John  Cowan,  Bart,  Lord  Mayor  of  the  said  City,  Sir 
George  Carrol,  Knight,  and  Sir  Moses  Montefiore,  Knight^ 
sherifis  of  the  said  city,  the  same  being  the  next  Court  of 
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Hustings  for  the  said  City  of  London,  after  the  making  of 
the  same  writing  obligatory  as  aforesud ;  yet  the  said 
William  Faiden  did  not  appear  at  the  said  Court  of  Hustings^ 
ice,  and  prosecute  his  said  suit  with  effect  and  without 
delay  against  the  plaintiffii,  according  to  the  form  and  effect 
of  the  said  condition,  but  wholly  omitted  and  neglected  to 
do  so,  whereby  the  said  writing  obligatory  became  forfeited 
to  the  said  Sir  Moses  Montefiore,  Knight,  &c.,  and  the  same 
being  so  forfeited,  the  said  Sir  Moses  Montefiore,  Knight, 
afterwards,  and  after  the  expiration  of  his  shrievalty,  to  wit, 
on  the  18th  of  December,  in  the  year  aforesaid,  at  the  re- 
quest and  costs  of  the  plaintifis,  by  an  indorsement  on  the 
said  writing  obligatory,  duly  assigned  the  same  to  the 
plaintiffif,  according  to  the  form  of  the  statute,  &c. :  By 
means  whereof  and  by  force  of  the  statute,  &&,  an  action 
had  accrued  to  the  plaintiffit,  as  assignees  of  the  said  Sir 
Moses  Montefiore,  Knight,  so  having  been  lately  one  of 
the  sherifis  of  the  said  City  of  London  as  aforesaid,  to  de- 
mand, and  have  of  and  firom  the  defendants  the  said  sum  of 
20L  above  demanded;  yet  the  defendants,  although  often 
requested  to  do  so,  had  not,  nor  had  any  or  either  of  them, 
as  yet  paid  the  said  sum  of  20^  above  demanded,  or  any 
part  thereof,  to  the  said  Sir  Moses  Montefiore,  Knight,  &c., 
before  the  said  assignment,  or  to  the  plaintifis  assignees  as 
aforesaid,  or  either  of  them,  since  the  said  assignment ;  but 
had  wholly  n^lected  and  reftused,  and  still  did  neglect  and 
refijse  to  pay  the  same,  or  any  part  thereof  to  the  plaintiflw* 
assignees  as  aforesaid ;  to  the  damage  of  the  plaintifb'  as- 
signees, &a,  of  10/. 

General  Demurrer  and  Joinder. 

Oauttmmef  Serjt,  in  support  of  the  demurrer.  The 
question  intended  to  be  raised  by  the  demurrer,  was;,  whether 
the  replevin  bond  could  be  taken  and  assigned  by  one  only 
of  the  two  sherifis  of  London,  in  his  own  name,  and  of  his 
own  authori^  (a)  ?   Cases  had  arisen  where  the  necessity  for 

ia)  The  City  of  London  has     John.  Per  Tmdal,  C.  J.»  in  Nicol 
two  sheriffs,  by  a  grant  of  King     v.  Boyiie,  ante,  voL  3,  p.  761. 


1840. 


Thompson 
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Faxdev 
aadOthen. 
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such  a  course  had  been  suggested  on  the  record.  Rex  et 
Regina  v.  Warrington  (a):  but  here  no  such  suggestioa 
was  made.  The  power  to  grant  replevin  was  first  given  to 
sheri%  by  the  statute  of  Marleberge,  (52  Hen.  3,  c.  21). 
That  statute  provided,  that  if  the  beasts  of  any  man  be  taken^ 
and  wrongfully  withholden,  the  sheriff,  after  complaint  made 
to  him  thereof  may  deliver  them  without  let  or  gainsaying 
of  him  that  took  the  beasts,  if  they  were  taken  out  of  liberties, 
andif  the  beasts  were  taken  within  any  liberties,  and  the 
bailiffi  of  the  Uberty  will  not  deliver  them,  then  the  sheriff, 
for  de&ult  of  those  bailifis,  shall  cause  them  to  be  delivered. 
The  statute  11  Grea  2,  c  19,  s.  23,  was  passed  to  prevent 
vexatious  replevin  suits,  and  it  provided,  ^  that  all  sherifb 
and  other  officers,  having  authority  to  grant  replevins,  may 
and  shall  ia  eveiy  replevin  of  a  distress  for  rent,  take,  in 
their  own  names,  firom  the  plaintiff  and  two  responsible 
persons  as  sureties,  a  bond  ia  double  the  value  of  the  goods 
distrained,  (such  value  to  be  ascertained  by  the  oath  of  one 
or  more  credible  witness  or  witnesses,  not  interested  in  the 
goods  or  distress,  which  oath  the  person  granting  such 
replevin  is  hereby  authorized  and  required  to  administer)^ 
conditioned  for  prosecuting  the  suit  with  efiect,  andwithout 
delay,  and  for  duly  returning  the  goods  and  chattels  dis- 
trained, in  case  a  return  shall  be  awarded,  before  any 
deUverance  be  made  of  the  distress ;  and  that  such  sberiffi 
or  other  officer  as  aforesaid,  taking  any  such  bcmd,  shall,  at 
the  request  or  costs  of  the  avowant  or  person  making  cqgp> 
nizance,  assign  such  bond  to  the  avowant  or  person  aforesaid, 
by  indorsing  the  same,  and  attesting  it  under  his  hand  and 
seal,  in  the  presence  of  two  or  more  credible  witnesses.* 
The  two  sheriffi  of  London  were  necessary  to  constitute  the 
one  office,  and  one  could  not  act  in  such  a  case  as  this 
separately,  and  in  his  own  name.  [Tindtd,  C.  J. — I  think 
it  all  depends  on  whether  one  sheriff  can  grant  replevin ; 
if  he  can,  according  to  the  terms  of  this  statute,  he  can  also 


(a)  1  Salk.  162. 


V, 

RI 

and  Others. 
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take  and  assign  a  replevin  bond].     There  was  one  common  1840. 

seal  between  the  two  sherifis,  and  although  it  might  not  be  'Yuokkov 

necessary  that  both  should  be  cc^nisant  of  what  was  done>  »n<i  Another 

as  even  the  act  might  be  that  of  a  clerk  in  their  office,  yet  Fardek 
it  must  purport  to  be  done  by  the  office,  and  not  by  the 
individuaL 

Peacock,  in  support  of  the  declaration.     The  practice 
contended  for  in  the  declaration  was  one,  which  had  existed 
in  London  from  time  immemorial,  and  it  was  the  universally 
admitted  and  adopted  custom  for  each  sheriff  to  grant  re^ 
plevin  bonda     It  was  said  in  BohutCa  Primlegia  Londini, 
p.  31 1.     <^The  two  sheriffii  of  London  do  each  of  them  keep 
a  Court  of  record,  where  they  hold  plea  of  all  personal 
actions;  and  the  two  prisons,  called  the  Compters,  belong 
to  theuL''    The  same  doctrine  was  the  result  of  the  case  of 
Jtich  V.  Sir  Thomas  Player  {a\  from  which  it  appeared  that 
each  sheriff  was  liable  for  his  own  escapes.     The  condition 
of  the  bond  was  not  to  appear  before  one  sheriff,  but  before 
the  Court  of  Hustings ;  but  if  the  argument  on  the  other 
side  was  good,  the  bond  must  be  made  out  in  the  names  of 
all  the  judges  of  that  Court,  which  would  include  the  Lord 
Mayor.     Bohun,  in  the  book  already  referred  to,  thus  laid 
down  the  practice  on  granting  replevins.     In  p.  236,  he 
said,  **  In  a  writ  of  replegiare,  or  replevin,  die  process  is 
thus — ^if  a  mdn  take  a  distress  within  the  said  city,  he  which 
owetii  the  goods,  may  come  to  one  of  the  sherifis,  and  shall 
have  an  officer  at  the  command  of  the  Court,  to  go  to  the 
party  that  took  the  goods,  and,  if  he  may  have  tiie  view,  to 
praise  them  by  two  men,  and  then  a  plaint  shall  be  made 
in  the  sheriff's  paper  office  to  this  effect — J.  H.  queritur 
versus.     W.  B.,  de  averiis  suis  injuste  capt'  in  domino  suo 
vel  in  libero  tenemento  suo  in  parochia,  &c.,  &c. ;  and  the 
said  party  shall  bring  two  sufficient  securities,  to  return  the 
goods  in  case  the  same  shall  be  awarded."    In  p.  237,  he 

(a)  Skinner,  104. 
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said,  ^*  He  that  would  replevy  goods  in  London,  may  go  to 
the  clerk  of  the  papers  belonging  to  one  of  the  Compten^ 
and  give  in  particulars  and  security  to  restore  the  goods  or 
the  value,  in  case,  upcm  a  trial,  it  shall  appear  the  same  did 
not  belong  to  him.  And  then  the  deik  will  give  a  warrant 
to  one  of  the  sheriflTs  ofiBcers,  to  cause  the  goods  to  be  ap- 
praised, and  to  deliver  them  to  the  plaintiff.  After  this 
iqppraisement  is  made,  and  the  goods  delivered,  the  oflBcer 
must  make  a  return  thereof  to  the  clerk  of  the  papers,  iA»o 
will  immediately  thereupon  certify  the  record  thereof,  into 
this  Court,  (the  Court  of  Hustings,)  where  the  same  most 
be  decided." 


Gaulbume,  Serjt,  replied.  The  statute  did  not  con- 
template investing  one  sheriff,  where  there  were  two,  with 
the  whole  authority,  or  if  such  were  the  case,  precedents 
would  be  to  be  found,  establishing  such  to  have  been  the 
law  acted  upon.  The  case  of  Jiich  v.  Sir  I%omas  Player 
could  not  be  taken  as  an  authority  decisive  upon  the  point 
here  at  issue,  for  nothing  was  then  concluded  upon,  but  a 
further  day  was  given  to  bring  in  new  precedents ;  and 
there  was  no  instance  on  record  of  an  action  being  brou^t 
against  one  sheriff  for  an  escape*  [MatUe,  J. — Wihon  v. 
Hobday  (a)  bears  a  stroi^  anal<^  to  thiscase.]  The  Court 
there  assumed  that  there  was  a  custom  similar  to  that  here 
set  up.  The  custom,  however,  was  not  here  certified  to  the 
Court,  but  tiie  sheriff  was  compelled  to  rest  solely  upon  the 
act  of  Pariiament. 


TiNDAL,  C.  J. — It  appears  to  me,  that  sufficient  authori^ 
has  not  been  shewn  to  the  Court  to  impeach  the  validity  of 
the  bond  set  out  on  this  record.  It  is  well  known,  that  at 
an  early  period  of  our  history,  great  difficulties  were  thrown 
in  the  way  of  the  common  people,  by  repeated  distresses 
being  made  on  their  goods  and  beasts,     fiy  the  Statute  of 


(a)  4  Mau.  &  Sel.  120. 
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Maribeige,  a  more  ready  remedy  was  given  to  them  for 
this  grievance,  than  had  before  existed.  It  is  provided  by 
that  act,  *^  that  if  the  beasts  of  any  man  be  taken  and 
wrongfiiUy  withholden^  the  sheriff,  after  comphdnt  made  to 
him  thereof  may  deliver  them  without  let  or  gainsaying  of 
him  that  took  the  beasts;"  evidently  intending  to  provide, 
festinnm  remedium,  as  large  and  extensive  a  remedy  as  the 
evil  required.  The  shrieval^  of  London,  it  is  well  known^ 
difiersfirom  that  of  a  county  at  large.  The  two  officers,  who  are 
sherifisof  London,  constitute  theoffice  ofsheriffof  Middlesel, 
and  the  question  here  is,  whether  one  of  them  is  so  far  a 
different  officer  from  the  other,  in  London,  that  in  granting 
tins  festinum  remedium,  he  may,  in  his  own  name,  afford 
the  remedy  of  replevin  ?  K  he  may,  then  there  is  an  end 
to  the  case,  because  the  statute,  11  Geo.  2,  &  19,  s.  23,  says, 
and  evidendy  means,  that  the  replevin  bond  shall  be  given 
to  the  officer  who  has  the  power  to  grant  the  replevin. 
Then  is  the  act  done  by  one  sheriff  a  valid  act  ?  That  the 
sheriffi  are  to  be  considered  as  separate  officers  for  some 
purposes  appears  obvious  from  the  authorities  before  the 
Court,  for  in  the  case  dted  from  Skinner ^  p.  104,  it  is  sud, 
that ''  if  a  plaint  be  levied  in  a  Counter  in  London,  and  a 
habeas  corpus  is  brought,  'tis  returned  by  that  sheriff  in 
v^ose  Counter  the  par^^  is  in  custody,  and  he  only  is  to 
answer  if  he  escape."  And  I  find  it  stated,  in  Bohun*s 
Privilegia  Londiniy  which  is  a  book  of  some  authority, 
although  I  do  not  mean  to  say  that  we  are  to  take  the 
customs  which  it  points  out,  as  if  they  were  communicated 
to  us  by  the  mouth  of  the  Recorder,  p.  311,  that,  ^'the  two 
sheriflSs  of  London  do  each  of  them  keep  a  Court  of  Record, 
where  they  hold  plea  of  all  personal  actions ;  and  the  two 
prisons,  (called  the  Compters,)  belong  to  them."  That  is 
veiy  much  in  furtherance  of  the  judicial  authority,  which  is 
to  be  derived  from  the  case  in  Skinner.  Then  the  statute 
11  Gea  2,  c.  19,  s.  23,  in  terms  still  more  precise  than  the 
Statute  of  Marlbeige,  provides,  *^  that  all  sheriflb  and  other 
officers,  having  authority  to  grant  replevins,  (acknowledging 

o  Q  Q  2 
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therefore,  that  not  only  sheriffis  bnt  other  officers  haye  this 
power,)  may  and  shall,  in  every  replevin,  of  a  distress  fur 
rent,  take  in  their  own  names,  firom  the  plaintiff  and 
two  responsible  persons  as  sureties,  a  bond  in  double  the 
value  of  the  goods  distrained,  (such  value  to  be  ascer- 
tained, &c,)  conditioned  for  prosecuting  the  suit  with  efiect, 
and  without  delay,  and  for  duly  returning  the  goods  and 
chattels  distrained,  in  case  a  return  is  awarded,  before  any 
deliverance  be  made  of  the  distress ;  and  that  such  sheriff 
or  officer  as  aforesaid,  taking  any  such  bond,  shall,  at  the 
request  or  costs  of  the  avowant  or  person  making  cognizance, 
assign  such  bond  to  the  avowant  or  person  aforesaid,  by  in- 
dorsing the  same  and  attesting  it  under  his  hand,  &c " 
Then  we  have  the  authority  of  BohufC*  book,  which  is 
dated  in  the  year  1723,  which  states,  at  p.  236 ;  '^  In  a  writ 
of  replegiare  or  replevin,  the  process  is  thus: — K  a  man  take 
a  distress  within  the  said  city,  he  which  oweth  the  goods 
may  come  to  one  of  the  sherifis,  and  shall  have  an  officer 
at  the  command  of  the  Court,  to  go  to  the  party  that  took 
the  goods;  and,  if  he  may  have  the  view,  to  praise  them  by 
two  men,  and  then  a  plaint  shall  be  made  in  the  sheriff's 
paper  office  to  this  effect,  &c. ;  and  the  said  party  shall 
bring  two  sufficient  securities  to  return  the  goods,  in  case 
the  same  be  awarded."  In  the  same  book,  p.  237,  it  is  said, 
"  He  that  would  replevy  goods  in  London,  may  go  to  the 
clerk  of  the  papers  belonging  to  one  of  the  Ck>mpcer%  and 
give  in  particulars  and  security  to  restore  the  goods  or  the 
value,  in  case  upon  a  trial,  it  shall  appear  the  same  did  not 
belong  to  him ;  and  then  the  derk  will  give  a  warrant  to 
one  of  the  sheriff's  officers,  to  cause  the  goods  to  be  ap- 
praised, and  to  deliver  them  to  the  plaintiff.  After  this 
appraisement  is  made,  and  the  goods  delivered,  the  crfEcer 
roust  make  return  thereof  to  the  clerk  of  the  papera,  who 
will  immediately  thereupon  certify  the  record  thereof  into 
this  Court,  where  the  same  must  be  decided."  This,  of 
course,  is  in  some  degree  qualified  by  the  act  of  the  11 
Geo.  2,  c.  19;  but  no  authority  being  cited  to  shew  that 
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a  difierent  practice  has  obtained,  it  seems  to  me  that  there 
is  nothing  to  impeach  the  validity  of  this  transaction,  as 
springing  out  o^  and  grounded  upon  the  statute. 

CoLTMAN,  J. — I  am  also  of  opinion  that  the  plaintiflF  is 
in  this  case  entitled  to  the  judgment  of  the  CourL  It  is 
singular  that  there  should  be  so  little  authority  to  be  found 
upon  a  subject  of  this  description.  There  is  a  passage  in 
Bohuriy  upon  the  authority  of  which,  the  regulation  of  the 
practice,  in  respect  of  granting  replevin  by  one  sheriff  only 
is  relied  on,  and  if  we  look  to  the  Statute  of  Marlberge,  I 
see  nothing  to  shew  that  that  practice  is  an  improper  one. 
To  say  that  it  must  be  done  by  both  sherifis  is  to  say  that 
they  are  both  "the  sheriff."  That  is  the  case  in  the  County 
of  Middlesex,  but  I  do  not  think  that  the  argument  applies 
here.  I  am  of  opinion  that  we  shall  best  fall  into  the  in- 
tention of  the  statute,  by  saying,  that  either  of  the  two 
sherifis  may  execute  its  provisions.  The  case  of  a  writ  does 
not  Ml  within  the  analogy,  because  there,  both  the  sherifis 
are  addressed,  and  are  required  to  act,  and  if  one  only  acts, 
it  is  because  some  special  reason  saves  the  other.  It  does 
not  seem  to  me  that  this  case  is  affected  by  the  authorities 
cited,  nor  do  I  think  that  there  is  any  ground  for  deciding 
that  this  declaration  is  insufficient. 
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Erskine,  J. — I  am  of  the  same  opinion.  The  power  to 
take  and  assign  replevin  bonds  is  given  by  the  statute, 
11  Geo.  2,  c.  19,  s.  23,  to  the  "sheriffs  and  other  officers 
having  authority  to  grant  replevins,"  and  looking  back  to 
the  Statute  of  Marlberge,  I  find  that  that  authority  is  given 
to  the  sheriff,  and  the  act  is  not  to  be  done  in  Court,  but 
out  of  Court.  Then,  in  this  case,  does  Sir  Moses  Mon- 
tefiore,  in  his  office,  satisfy  the  expression  "  sheriff?"  He 
was,  at  the  time,  one  of  the  sheriffs  of  the  city  of  London. 
Two  persons  do  not,  in  that  city,  form  one  officer,  as  in  the 
case  of  the  sheriff  of  Middlesex,  and  there  is  nothing  in 
the  terms  of  the  act  which  render  it  necessary  that  both  the 
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sherifis  should  concur  in  granting  replevin,  then  how  does 
the  case  stand  ?  The  declaration  says  that  the  defendant 
made  his  plaint  for  replevin,  to  Sir  Moses  Montefiore,  one 
of  the  sherifis  of  the  city  of  London.  Was  that  the  proper 
person,  and  may  we  not  take  it,  as  the  defendant  has  not 
stated  the  &ct,  that  he  applied  to  the  wrong  authori^,  as 
in  the  case  of  Wibonw,  Hobday ,  was  stated,  that  Sir  Moees 
Montefiore  was  the  proper  person  to  grant,  take,  and  assign 
the  bond  ?  There  is  no  authority  to  shew  that  one  of  the 
sherifis  had  no  power  to  take  it,  and  as  it  appears  from  the 
books  cited,  that  the  two  sherifis  have  separate  Courts  and 
separate  Compters,  I  think  they  have  each  the  power  togrant 
replevins,  and  that  the  defendant,  in  making  application  to  a 
single  sheriff,  acted  according  to  the  custom  of  the  city. 


Maule,  J. — I  also  think  that  the  plaintiff  is  entitled  to 
judgment  in  this  case.     The  declaration  states  that  certain 
goods  having  been  distrained,  and  application  was  made  to  Sr 
Moses  Montefiore,  one  of  the  sherifiis  of  the  dty  of  London, 
out  of  the  Court  of  Hustings  of  the  said  city,  that  they  mig^t 
be  replevied,  and  that  he  took  a  replevin  bond  from  the  de- 
fendants, one  of  them,  the  person  whose  goods  had  been 
seized,  while  the  othens  were  sureties,  and  that  he  assigned 
(hat  bond  to  the  plaintifis ;   and  the  objection  is,  that  it  is 
not  stated  that  the  two  sheriffs  took  the  bond.     The  au- 
thority to  replevy  goods  is  given  by  the  Statute  of  Marlbeige, 
and  that  expressly  gives  in  terms  to  the  sheriff  the  power  to 
deliver  goods  to  the  owners  of  them,  and  also  to  the  baili£&  c( 
liberties,  assuming  that  they  might  have  the  power  of  grant- 
ing replevin.     No  doubt  bailifis^  under  that  statute,  wonld 
have  that  powerunder  certain  circumstances,  and  it  is  shewn 
that  persons  other  than   sheriffi  may  have  the  power  of 
granting  replevin.     In  this  city,  as  in  others,  there  are  two 
officers  called  sherifis,  and  each  of  them  is  caUed  a  sheriff. 
Therefore,  each  of  them  satisfies  the  words  of  the  Statute  of 
Marlbei]ge,  and  the  policy  of  that  act  was,  that  persons  might 
always  readily  get  back  their  goods  on  giving  a  sufficient 


TRINrrY  TERM3  3  VICT. 


823 


surety.  The  Statute  of  Marlberge  was  followed  by  the 
enactment  of  1  Philip  and  Mary,  c.  12^  which  provides,  that 
the  dieriff  shall  appoint  four  deputies,  under  certain  con- 
ditions, to  grant  replevin.  That  statute  applies  to  sheriffs  of 
shires,  and  not  to  sheriffii  of  cities,  which  ar^  made  shires, 
most  of  which  have  more  than  one  sheriff;  and,  no  doubt 
the  reason  why  it  was  not  made  applicable  to  such  cities  was, 
that  in  most  instances  there  were  two  sheriffs  to  apply  to. 
Still  this  act  shews  that  there  was  a  disposition  to  render 
the  remedy  by  replevin,  such  that,  parties  entitled  to  it 
might  easily  obtain  it  The  statute  1 1  Geo.  2,  c.  1 9,  s.  23, 
provides,  that  all  sheriffs  or  other  officers  having  authority 
to  grant  replevin,  may  and  shall,  in  every  replevin  of  dis- 
tress for  rent,  take  in  their  own  names  a  bond  in  a  cer- 
tain amount  and  with  certain  conditions,  and  that  such 
sheriff  or  other  officer  taking  any  such  bond,  may  assign  it ; 
and  the  provision  with  respect  to  the  assignment,  assumes 
that  the  replevin  bond  and  the  assignment  shall  be  taken 
in  the  name  of  the  same  officer.  In  cities  like  London, 
the  sheriffs  are  two  officers,  and,  therefore,  we  cannot  say 
that  they  must  both  join  in  taking  and  assigning  a  bond.  I 
think  that  the  case  of  Wibon  v.  Hobday  is  very  material  to 
the  case,  if  it  is  not  decisive  upon  the  point  in  question, 
and  this  case  certainly  &lls  within  the  line  of  reasoning  on 
which  the  judgment  there  was  given.  There,  the  plaintifis, 
as  assignees  of  a  replevin  bond,  declared  against  the  de- 
fendant, one  of  the  sureties,  that  at  the  city  of  Canterbury, 
and  within  the  jurisdiction  of  the  mayor  of  that  city,  they 
distrained  the  goods  of  W.  H.  for  rent,  and  that  W.  H.,  at 
the  said  city,  made  his  plaint  to  the  mayor,  &c.,  and  prayed, 
deliverance,  &c. ;  whereupon  the  mayor  took  from  him 
and  the  defendant  and  another  person  a  bond,  which 
they  all  three  executed,  conditioned  for  W.  H.  appearing 
before  the  mayor,  or  his  deputy,  at  the  next  Court  of  Record 
of  the  city,  and  there  prosecuting  his  suit.  The  case 
came  before  the  Court,  upon  a  demiurer,  assigning  that 
there  was  nothing  in  the  declaration  to  shew  that  the  mayor 
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could  grant  replevin,  and  Lord  EOenboraugh  said,  *'Tlie 
owner  of  the  goods  by  his  own  implication,  and  by  the  in- 
strumentality of  the  defendant  and  the  other  surety,  has 
had  all  the  benefit  which  could  have  resulted  to  him  firom 
a  valid  replevin.  They,  by  their  acts,  have  assumed 
that  the  mayor  was  the  proper  person  to  grant  the  re- 
plevin ;  and  they  have  in  fact,  as  alleged,  procured  a  replevin 
from  him ;  is  it  reasonable  that  they  should  now  desire  the 
Court  to  assume  that  the  replevin  was  improperly  and  un- 
warrantably granted,  or  that  they  (without  bringing  forward 
anything  on  their  part  afiirmatively  to  impeach  it,)  should 
complain  that  the  plaintifls  have  not  averred  eveiy  particular 
necessary  to  render  it  valid  ?**  The  learned  judge  having 
then  referred  to  some  authorities,  said,  '*  As  the  mayor  of 
Canterbury  might  by  legal  possibility  have  had  fiill  power 
to  do  all  he  did,  we  think  we  are  not  at  liberty,  upon  the 
facts  stated,  to  presume,  in  favour  of  the  defendant,  that  he 
had  not'*  According  to  this  case,  we  ought  to  presume 
everything  possible,  in  addition  to  what  is  stated  in  the  de- 
claration, being  consistent  with  its  aUegations,  to  exist  in 
order  to  sustain  it,  and  upon  the  grounds  which  I  have 
stated,  I  concur  that  judgment  must  be  given  for  the 
plaintifis. 

Judgment  for  the  pbiintiffi. 


Doe  dem.  Balls  v.  Maboravb. 

fxREENWOOD  shewed  cause  against  a  rule,  obtained 
town°caiwe™n*  ^7  Andrews,  Serjt,  for  judgment  as  in  case  of  a  nonsuit 

The  affidavit  on  which  the  rule  had  been  obtained,  alleged 
that  the  action  was  commenced  on  the  21st  of  May,  1839, 
that  the  defendant  duly  appeared  and  pleaded  in  Trinity 
[riwe^/r**  Term,  ^nd  that  no  further  proceedings  having  been  taken, 
Donsuit  in  the  lessors  of  the  plaintiff  "were  compelled  by  rule  of  Courts 
was  too  soon, '    ^  joih  issue  herein  in  Hilary  Term  last ;"  but  that  they  had 

although  the 

lessor  of  the  plaintiff  had  been  ruled  in  Hilary  Term  to  join  is»ue. 


Where  issue 


the  9th  of 
March,  in 
Hilary  Vaca- 
lion  ;   Htld^ 
that  a  motion 
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not  since  proceeded  to  trial,  and  had  taken  no  further  step       1840. 
in  the  cause.    In  an  affidavit  now  produced,  it  was  sworn,     i>oe  demT 
that  issue  was  joined  on  the  9th  of  March,  in  vacation.     It       Balls 
was  a  town  cause.     The  application,  it  was  urged,  was    Mahokay^ 
premature,  two  clear  terms  not  having  elapsed  since  issue 
was  joined.    Duggan  v.  WUbraham  (a)  was  relied  upon  as 
being  conclusive. 

Andrews^  Seijt,  contra.  The  rule  under  which  issue 
was  joined  was  of  Hilary  Term,  and  it  was  not  for  the  lessor 
of  the  plaintiff  to  excuse  himself  by  the  laches,  of  which  he 
had  been  guilty,  in  not  joining  issue  until  the  9th  of  March. 

TEBn>AL,  C.  J. — The  case  is  precisely  that  of  Duggan  v. 
WUbraham^  and  issue  not  having  been  joined  until  after 
Hilary  Term,  the  motion  is  too  soon,  and  the  rule  must  be 
discharged  with  costs. 

Rule  discharged. 

(a)  Ante,  p.  582. 


Wilkinson  v.  Britton. 

J.  ALFOURDj  Seijt,  had  obtained  a  rule,  calling  upon  interlocntoiy 
the  plaintiff  to  shew  cause,  why  the  interlocutory  judgment  ^^^of^i'/j*^^ 
siimed  in  this  action  should  not  be  set  aside,  on  the  sround  ^^o  ngped  on 

.  .  .  the  26th  of 

of  irregularity.     Notice  of  declaration  was  served  on  the  May.    On  a 
21st  May,  requiring  the  defendant  to  plead  within  four  ^^^judL- 
days;   the  time  for  pleading  expired  on  Monday  25th;  ?^^*\u^*u 
her  Majesty's  birthday  fell  on  the  24th,  but  was  kept  on  Queen's  binh- 

di&v  fell  on 

the  25th,  on  which  day  all  the  offices  were  closed.     On  the  Sunday  the 
morning  of  the  26th,  the  plaintiff  signed  judgment     The  but  was  kept  on 
present  rule  had  been  obtained,  upon  the  ground  that  that  *J®  J®**  ^1* 

IDe  w9U« 

judgment  was  irregular,  the  defendant  having  the  whole  of  The  time 
the  26th  within  which  to  deliver  his  plea.  vl^xU  onthe 

25th:  Hdd, 
that  the  judgment  was  rightly  signed. 
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ChanneU,  Ser)t„  now  shewed  cause,  and  contended 
_  that  the  judgment  was  right      Monday,  the  25th,  was 

»•  not  a  dies  non,  and  the  circomstance  of  the  office  being 

closed  did  not  excuse  the  delEbndant  for  his  omission  to 

plead. 

Talfaurdy  Serjt  The  defendant  was  compelled  to  com- 
pute the  25th  of  May  as  one  of  those  which  he  had  allowed 
him  to  deliver  his  plea,  by  reason  of  the  offices  being  closed. 
The  8th  rule  of  Court  of  H.  T.,  2  Wm.  4,  directed  the 
mode  of  computing  time  in  such  cases  as  this,  by  providing 
that  it  should  be  reckoned  exclusively  of  the  first  day,  and 
inclusively  of  the  last  day,  ^'  unless  the  same  should  happen 
to  fidl  on  a  Sunday,  Christmas  Day,  Good  Friday,  or  a  day 
appointed  for  a  public  fast  or  thanksgiving,  in  which  case 
the  time  should  be  reckoned  exclusively  of  that  day  alaa"* 
The  rule  of  H.  T.,  6  Wnu  4,  recited  the  statute  3  &  4  Wm.  4, 
c  42,  s.  43,  by  which  the  number  of  holy  days  was  restricted, 
and  there  provided,  '^  that  henceforth,  in  addition  to  the 
said  days,  the  following  and  none  others  shall  be  observed 
or  kept  as  holy  days  in  the  several  offices  belonging  to  the 
said  Courts,  viz.  Good  Friday  and  Easter  Eve,  and  such  of 
the  five  days  foUovdng  as  may  not  fall  in  the  time  of  Tenn, 
but  not  otherwise ;  the  birth-day  of  our  Lord  the  King, 
the  birth-day  of  our  Lady  the  Queen,  the  day  of  the  ac- 
cession of  our  Lord  the  King,  Whit  Monday,  and  Whit 
Tuesday." 

TiNnAL,  C.  J. — If  the  rules  of  Court  are  referred  to,  they 
will  be  found  to  exclude  the  last  day  firom  computation  only 
when  it  is  either  one  of  the  following  days:  Christmas  Day 
and  the  three  following  days ;  a  day  appointed  for  a  public 
&st  or  thanksgiving.  Good  Friday,  and  Easter  Eve,  and 
such  of  the  five  days  following  as  may  not  &11  in  time  of 
Term ;  the  birth-day  of  our  Lord  the  King,  the  birth-day 
of  our  Lady  the  Queen,  the  day  of  the  accession  of  the 
King,  Whit  Monday,  and  Whit  Tuesday.  The  25th  of  May 
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certainly  does  not  fidl  within  these  descriptions  of  the  holy        1840. 
days  to  be  observed,  and  the  rule  must  be  discharged.  Wilkinson 


Rule  discharged,  (a) 


V. 

Button. 


(a)  Vide,  Bemuit  ▼.  Fe>//er,  2  Or.  &  Jer.  692. 


Bbownlow  v.  Tomlinson  and  Others. 

\xOULBURNEy  Seijt,  in  Easter  Term,  moved  for  a  The  plaintiff 
rule,  calling  upon  the  defendants  in  this  action  to  shew  cause,  Y*  "^^^^^^ 
why  the  verdict  should  not  be  entered  upon  all  the  issues  grouDd,  called 
upon  the  record  for  the  plaintiff.      It  was  an  action  of  to  which  he 
trespass,  and  the  declaration  contained  only  one  count,  ^^^10^ 
which  alleged,  that  the  defendants  had  broken  and  entered  •djoinin^  high- 

°     \  ^  way,  which  was 

a  close  belonging  to  the  plaintiff,  called  the  Hall  Close,  and  known  by  the 
had  pulled  down   and  destroyed  certain  posts  and  rails  i^e.    In  an 
erected  therein.     The  defendants  pleaded  nine  pleas:—  ^^e^dLwea 
first,  not  fi^ilty ;  secondly,  that  the  close  was  not  the  close  for  » treapass 

-  ,  committed  on 

of  the  plaintiff;  thirdly,  that  the  soil  and  freehold  in  the  the  newly  en- 
locus  in  quo  was  in  our  Lady  the  Queen ;  fourthly,  soil  and  ^^  ^^  (^ 
fitjehold  in  the  Archbishop  of  York ;  fiflhly,  soU  and  free-  l^^^>^ 
hold  in  two  of  the  defendants,  named  Walker  and  Clayton,  the  declaration 
as  surveyors  of  the  highways  in  the  parish ;  sixthly,  soil 
and  freehold  in  the  churchwardens  and  overseers  of  the 
parish ;  seventhly,  that  an  Inclosure  Act  passed  in  the  year 
1774,  by  which  commissioner  were  authorized  to  set  out 
certain  roads,  the  soil  of  which  was  to  be  vested  in  the 
surveyors  of  the  highways  for  the  time  being,  and  the  her- 
bage of  which  was  to  be  applied  towards  the  repairs  of  the 
highways  of  the  parish;  eighthly,  that  the  lodtis  in  quo 
was  a  highway,  and  an  occupation  way  for  the  inhabitants 
of  the  parish  to  pass  and  repass ;  ninthly,  that  there  was  a 
public  right  of  way  along  the  locus  in  quo.     The  plaintiff 
joined  issue  on  the  first  and  second  pleas ;  to  the  third, 
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BaowNLow 

0. 
TOMUNBON 

and  Others. 


fourth,  fifth  and  sixth,  he  replied,  that  the  locus  in  quo  was 
the  close,  soil,  and  fireehold  of  the  plaintiff,  and  not  of  any 
of  those  persons  mentioned  in  the  said  pleas ;  and  to  the 
seventh,  eighth,  and  ninth  pleas  he  replied,  traversing  the 
allegations  contained  in  them.  The  plaintiff  also  new 
assigned  in  the  usual  form,  alleging  the  trespass  to  have 
been  committed  extra  viam;  to  which  the  defendants 
pleaded  not  guilty.  The  cause  came  on  for  trial  before 
Lord  Denman,  C.  J.,  at  the  assizes  held  for  the  county  of 
Nottinghamshire,  on  the  13th  of  March,  and  there  it  ap- 
peared, firom  the  evidence,  that  the  locus  in  quo  had  been 
originaUy  part  of  a  lane  caUed  Cow  Lane,  which  had  been 
set  out  under  the  Inclosure  Act  of  1774,  and  which  was 
used  as  a  public  road  to  a  towing  path,  which  ran  by  the 
side  of  the  river  Trent  There  had  been  some  narrow 
strips  of  land  on  each  side  of  Cow  Lane,  and  the  course 
had  always  been  for  the  surveyors  of  highways  to  let  the 
herbage  of  these  strips  every  Easter,  and  to  give  the  pro- 
ceeds of  the  letting  towards  the  repair  of  the  roads  of  the 
parish.  About  three  years  ago,  the  surveyors,  in  conjunc- 
tion with  the  churchwardens,  permitted  some  of  the  poor 
of  the  parish  to  enclose  small  tracts  of  the  land  by  the  side 
of  the  lane  as  gardens,  compelling  them  to  pay  a  trifling 
rent  for  the  accommodation.  The  pltdntiff  was  the  owner 
and  occupier  of  a  close  immediately  adjoining  Cow  Lane, 
on  the  south  side,  which  was  called  Hall  Close,  and  which 
was  separated  fix>m  the  lane  by  a  ditch  and  a  fence,  the 
latter  being  next  to  the  lane,  and  the  former  on  the  inside 
next  the  close.  Early  in  the  year  1838,  the  plaintiff  fiUed 
up  the  ditch  on  his  side  of  the  fence,  and  having  also  re- 
moved the  fence,  re-erected  it  along  the  outer  limit  of  the 
gardens,  which  had  been  enclosed,  digging  a  new  ditch 
beyond  the  fence,  and  next  the  lane  In  the  month  of 
May,  in  the  following  year,  the  defendants,  with  a  laige 
body  of  people,  proceeded  to  the  spot,  and  pulling  up  the 
fence,  replaced  it  in  its  original  position  at  the  former  limit 
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of  the  plaintiff's  dose.  This  was  the  trespass  which  was 
complained  o^  and  which  formed  the  gromid  of  the  present 
action.  The  question  which  arose  upon  the  evidence  was» 
whether  the  locus  in  quo  was  properly  described  as  the 
'^  Hall  Close."  It  was  urged,  for  the  defendants,  that  the 
description  was  improper,  for  that  the  wrongful  taking  in 
of  the  ground  outside  the  close  would  not,  by  force  of 
that  proceeding,  confer  upon  the  newly  enclosed  ground 
the  appellation  hitherto  given  only  to  that  part  of  the 
ground  which  had  been  contained  within  the  old  boundary. 
Lord  Denmafh  however,  'was  of  opinion,  that  the  descrip- 
tion of  the  land  by  the  term  Hall  Close  was  correct,  and 
the  jury  returned  a  verdict  for  the  plaintiff  on  the  first, 
second,  third,  fourth,  fifth,  and  sixth  issues;  and  for  the 
defendants  on  the  seventh,  eighth,  and  ninth  issues,  and  a 
verdict  for  the  plaintiff  on  the  new  assignment,  with  lOL 
damages.  The  present  motion  was  made  upon  the  same 
ground  as  that  urged  at  the  trial,  and  a  rule  nisi  having 
been  granted. 


1840. 


Baowmlov 

0. 
TOMLINBON 

and  Othen. 


Adamss  Seijt  and  Humfrey  now  shewed  cause.  The 
description  of  the  close  was  right  The  addition  of  the 
strip  of  land  to  Hall  Close  served  to  extend  the  limits  of 
that  close,  and  to  confer  upon  the  newly  enclosed  ground 
the  same  name  as  that  borne  by  the  original  enclosure. 
Supposing  a  person  to  have  two  closes  known  by  different 
names,  and  divided  by  an  irregular  hne,  would  it  be  said 
that  if  he  formed  a  direct  divisional  fence  between  the  two, 
each  minute  portion  taken  firom  one  close  into  the  other 
would  carry  with  it  the  name  of  its  own  original  locali^? 
But  upon  the  pleadings,  the  defendants  claimed  a  right  of 
way  through  Hall  Close,  a  right  which  was  entirely  incon- 
sistent with  the  maintenance  of  this  objection,  and  if  the 
defendants  should  succeed  upon  this  motion,  the  plaintiff 
would  then  be  entitled  to  a  verdict  upon  all  the  special 
pleas. 
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Brownlow 

0. 
T0MLIK90N 

and  Othen. 


OauOmmBf  Serjt,  and  fVhUehurtty  in  support  of  the  ruk. 
It  was  impossible  that  it  could  be  successfully  contended 
that  Hall  Close  had  been  here  broken  and  entered.  Cow 
Lane  was  really  entered,  and  the  plaintiff  had  no  right  to 
justify  the  misdescription,  of  which,  in  this  case  he  had 
been  guilty,  by  his  own  wrongful  act 


TiNDAL,  C.  J. — The  question  here  is,  whether  the  Terdict 
entered  for  the  plaintiff,  on  the  general  issue,  and  on  the  new 
assignment  should  so  remain,  or  whether,  on  the  evidence,  it 
should  be  entered  on  those  two  issues  for  the  defendants? 
The  ground  upon  which  the  defendants  claim  the  verdict  is, 
that  there  is  a  misdescription  of  the  locus  in  quo  in  the  deda- 
ration*  It  is,  in  the  declaration,  called  ^^HaU  Close,"  and  it  is 
said  that  by  the  evidence,  it  appears  that  it  was  originally  a  part 
of  a  lane  called  Cow  Lane,  and  that  it  can  have  only  acquired 
the  name  of  Hall  Close  fiom  the  plaintiff's  wrongful  act  in 
adding  it  to  that  close,  a  circumstance  which  would  be 
insufficient  to  justify  the  use  of  that  appellation*  This,  it 
is  said,  is  a  variance.  It  is  impossible  to  say  at  what  pre- 
cise time,  under  such  circumstances,  the  smaller  part  which 
is  added  shall  acquire  the  name^f  the  larger  part ;  but,  one 
cannot  help  observing,  that  if  the  locus  in  quo  had  been 
described  as  Cow  Lane,  the  objection  would  have  been 
that  its  appellation  was  properly  Hall  Close,  for  that  die 
plaintiff  having  added  the  land  to  that  dose,  it  acquired  its 
name.  At  least,  there  should  be  a  pari^  of  reasoning  on 
both  sides,  and  if  any  real  doubt  had  existed  as  to  whethm' 
this  land  had  obtuned  the  name  of  Hall  Close  or  not,  it 
should  have  been  left  to  the  jury  for  them  to  come  to  a 
ccmclusion  upon  the  subject  I  do  not  know  any  rule  of 
law  by  which  a  man  is  prevented  fix>m  giving  his  dose  any 
name  he  pleases,  and  there  certainly  was  evidence  here  to 
shew  that  the  name  of  the  entire  dose  was  that  by  which 
it  is  described  in  the  dedaration.  One  cannot  but  observe, 
that  the  whole  of  this  difficulty  has  been  occasioned  to  the 
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defendants  by  their  own  acts ;  first,  in  using  excessive  vio- 
lence ;  and  in  the  next  place,  when  they  found  that  the 
plaintiflP  intended  to  rely  on  their  excess,  think  proper 
to  deny  it,  and  to  go  down  to  trial  upon  that  issue.  There 
is  no  ground,  in  my  opinion,  for  making  the  rule  absolute. 

CoLTBfAN,  J. — ^I  also  think  that  there  was  quite  sufficient 
evidence  before  the  jury  to  shew  that  the  locus  in  quo  was 
not  improperly  described. 

Ebskxmb,  J.,  concurred. 

Maulb,  J. — Whether  the  locus  in  quo  was  properly  de- 
scribed, is  a  matter  upon  which  I  think  no  person  can 
entertain  any  doubt  When  the  small  piece  of  land  whs 
added  to  Hall  Close,  it  would,  in  common  language,  be  said, 
that  that  close  had  been  enlarged. 

Rule  discharged. 
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and  Othen . 


Chapbian  v.  Davis. 

1.  ALFOURD,   Serjt,  moved  for  a  rule,  calling  upon  A  role  to 
the  defendant  to  shew  cause,  why  an  order  made  by  Bo^  tend  at  the 
Manquety  J.,  at  Chambers,  setting  aside  a  judgment  signed  by  the  2drd  of'  ^" 
the  plaintiflF  in  this  action,  for  irregularity,  should  not  be  ^^.^j^f^ 
rescinded.    It  appeared,  fix)m  the  affidavit  on  which  the  rule  afternoon ;  on 

tne  same 

was  obtained,  that  on  Saturday,  23rd  May,  a  rule  to  plead  evening,  at 
was  entered  at  the  Rule  Office  before  three  o'clock  in  the  declantion  * 
afternoon.     On  the  same  afternoon  at  six  o'clock,  the  plain-  ^^  d««Mnd 

'  *  of  plea  were 

tiff  delivered  a  declaration  and  demand  of  plea.     On  the  deUvered  to 

28th,  the  plaintiff  signed  judgment  for  want  of  a  plea,  at  half-  on  the  28th, 

past  eleven  o'clock  in  the  morning.     At  twelve  on  that  Semi  ?dock 

day,  a  plea  was  tendered  but  refused.     An  application  was  mthemormng, 

signed  judg- 
ment, for  want  of  a  plea :  Hdd,  that  the  jodgment  waa  regular. 
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1840.        thereupon  made  to  BosanqueU  J-^  at  Chambers,  to  set  aside 
^^^:!^     Ae  judgment  for  uregdarity,  and  an  order  to  diat  effect  hav- 
^'  ing  been  made  by  that  learned  judge,  the  present  motion  to 

rescind  that  order  was  made*  The  case  of  Aitman  y.  Cart' 
way  (a)  was  cited,  where  the  Court  of  Exchequer  held,  that 
there  was  no  irregularity  in  entering  a  rule  to  plead  on  the 
same  day  before  notice  of  declaration. 

Channell,  Seijt.,  on  a  subsequent  day  shewed  cause.  He 
contended  that  the  rule  to  plead  was  a  nulli^,  and  that, 
therefore,  the  judgment  was  improperly  signed.  Benneii  v. 
Smith  (b)y  decided  that  where  the  rule  to  plead  was  left  at 
the  office  before  notice  of  the  declaration  having  been  filed, 
had  been  duly  served,  it  was  irregular.  The  defendant 
swore  to  merits^ 

Talfourdy  SeT]t.-^Aitman  v.  Conway  was  a  more  recent 
case  than  Bennett  v.  Smith.  There  Parke,  B.^  declared, 
that  in  such  a  case  the  Court  would  not  inquire  at  what 
hour  each  act  was  done.  Alderson,  B,  said,  « If  two  or 
three  things  are  to  be  done  on  the  same  day,  the  Court  will 
presume  that  to  have  been  done  first  which  ought  to  have 
been  so  done."    That  case,  it  was  urged,  was  decisive. 

TiNDAii,  C.  J. — Aitman  v.  Conway  is  directly  in  point 
I  cannot  distinguish  it  firom  this  case.  The  judgment  must 
be  set  aside  on  payment  of  costs,  the  defendants  swearing 
to  merits. 

Rule  accordingly. 

(a)  Ant€,  vol.  6,  p.  76 ;  S.  C.  (*)  AnU^  vol.  5,  p.  353 ;  3  Bing. 
3M.&W.n.  N.  C.305,  S.  C. 
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Doe  deixL  Hickman  v.  Hickmai^. 

AtCHERLEY,  Serjt^  shewed  cause  against  a  rule,  ob-  The  Court  will 
tained  by  Storks,  Serjt.,  for  an  attachment  against  the  Stehment"**" 
late  attorney  of  the  lessor  of  the  plaintiff  in  this  action,  for  «ffu>»t  an  at- 

*  torney,  for  not 

refusmg  to  deUver  up  aU  papers,  deeds,  and  writings  in  his  deHTeringup 
custody,  possession,  or  power,  of  or  belonging  to  the  lessor  ^I^S^to^iftrale 
of  the  plaintiff,  pursuant  to  a  demand  made,  under  a  rule  of  jf  ^S^^*^ 
Court    The  affidavit  of  demand  was  objected  to,  as  not  that  tlw  penon 
disclosing  any  authority  on  the  part  of  the  deponent,  by  demand  was 
whom  the  demand  had  been  made,  to  call  for  or  to  receive  i^  l^  and 
the  papers.     The  affidavit  was  sworn  by  a  person  named  f*A*^SjJ^ 
TUling,  who  stated,  that  he  had  demanded  the  papers  of  the 
attorney  in  the  early  part  of  the  month  of  May,  and  he 
peremptorily  refused  to  give  them  up,  and  subsequently 
on  the  29  th  of  May,  he  served  him  with  a  copy  of  the  rule 
of  Court,  requiring  the  delivery  of  the  papers,  and  shewing 
him  the  original  rule  at  the  same  time,  but  that  the  attorney 
still  refused  to  comply  with   the  demand  made.     It  was 
neither  stated  that  the  party  making  the  demand  had  au- 
thori^  to  do  so,  nor  that  he  had  alleged  to  the  attorney 
that  he  possessed  any  such  authority. 

Storks,  Seijt,.  contra.  The  rule  of  Court  directed  that 
the  attorney  should  deliver  up  the  papers  upon  payment  of 
the  amount  of  costs  found  to  be  due  to  him  upon  the 
Master's  allocatur.  That  shewed  that  he  was  bound  to 
deliver  the  papers  to  the  person  paying  the  money ;  that 
was  the  condition  of  the  payment  Tilling  paid  the  costs, 
and  if  the  attorney  accepted  the  money,  he  dispensed  with 
what  otherwise  might  be  regarded  as  requisites. 

Maule,  J. — The  Master  might  have  ordered  a  very 
small  amount  to  be  paid.  Would  any  person  paying  that 
amount  be  entitled  to  call  for  the  papers?*' 

VOL.  ym.  H  H  H  n.  p.  c. 
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Doe  dem. 
Hickman 

e. 
Hickman. 


TiNDAL,  C.  J. — ^The  demand  was  not  sufficient  The 
deeds  are  only  to  be  obtained  upon  proper  application. 
We  cannot  bring  parties  into  contempt  upon  such,  slight 
grounds  as  those  alleged. 

Rule  discharged,  with  costs. 


Her  Majesty's 
attorney-gen- 
eral, (not 
being  a  ser- 
jcant,)  has  a 
right  of  audi- 
ence in  the 
Court  of  C;  P., 
in  a  cause  in 
which  the 
Crown  is  in- 
terested. 

The  Crown 
being  interest- 
ed in  a  cause, 
and  refusing 
its  assent  to  a 
writ  of  nisi 
prius,  upon 
the  attorney- 
general  certify- 
ing those  facts 
to  the  Court,  a 
trial  at  bar  was 
ordered. 


Faddock  v.  Fobesteb. 

J.  HE  Attomey^General  prayed  that  in  this  case,  a  trial  at 
bar  might  be  had.  It  was  an  action  of  trespass,  arising  in 
the  county  of  Stafford,  for  breaking  and  entering  the  plain- 
tiff^s  close  and  taking  coals.  The  defendant  justified  under 
the  Crown,  and  the  Queen  refusing  her  consent  to  the 
issuing  of  a  writ  of  nisi  prius,  a  trial  at  bar  was  desired. 
Rowe  T.  Brenton(a)f  was  in  point  The  rule  wasdemanded  as 
of  right,  and  was  not  nisi  in  the  first  instance.  \^Tindal,  C.  J. 
— No  doubt  you  have  a  right  to  demand  it  on  the  part  of 
the  Crown,  and  it  is  for  the  plaintiff  to  shew  the  Court  that 
it  is  misinformed  upon  the  case,  if  that  is  the  &cL\ 

BompaSf  Seijt,  objected  to  the  Attomey'-General  being 
heard.  The  Court  had  decided  that  the  Crown  had  not 
the  power  to  open  the  Court  The  learned  Attomey-Oenerai 
was  an  officer  only  of  the  Crown. 


TiNDAL,  C.  J. — As  at  present  advisedi  we  are  not  pre* 
pared  to  say  that  the  Court  is  closed  against  the  Queen.  I 
understand  the  lesxnedi  Aitorney-Qeneral  to  come  on  the  part 
of  the  Crown,  and  to  state  that  her  Majesty  does  not  consent 
that  there  shall  be  a  writ  of  nisi  prius  in  this  case.  Tlat 
being  the  case,  the  trial  must  take  place  at  bar. 


Rule  granted. 


(a)  3  M.  &  Ry.  133 ;  S.  C.  8  B.  &  C.  737. 
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Clabe  V.  BhAKssUSY  and  Cytheiu 

J^  HIS  ^^ad  an  action  brought  by  the  plaintiff,  to  recover  tn  an  action 
compensation  for  a  libel,  contained  in  a  deed  of  settlement,  ^^„^^^\hS°* 
of  a  Joint  Stock  Bankinir  Companv-     The  cause  came  on  redtalsofa 

J.     ^^  ,  .      1  1      ^  »  ^       ,  .  ,   deed  of  settle* 

lor  tnai  m  the  month  of  June,  1837,  when  it  was  agreed  ment  of  a  Joint 

that  the  defendants  should  cancel  the  deed,  containing  the  p^^  {^  was 

offensive  passages^  and  should  prepare  a  new  one,  in  which  J^J^J^^  ^ 

they  should  be  omitted,  and  that  they  should  also  pay  the  siioold  cancel 

piamtiirs  costs.     An  order  of  nisi  pnus  was  drawn  up>  taining  the  of^ 

embodying  the  terms  of  this  agreement,  and  in  the  year  p^^ons^'iaid 

1839,  the  order  was  made  a  rule  of  Court     On  the  8th  of  §«»?•»"  i^f^ 

deed;  and  the 

November,  a  copy  of  the  rule  of  Court  was  served  on  the  terms  of  the 
defendants,  and  on  the  26th  of  the  same  month,  a  motion  ^^^^bodied 
was  made  for  a  rule,  calling  upon  the  defendants  to  shew  JJ^f"  ?^*^  °^ 
cause,  why  an  attachment  should  not  issue  against  them  for  which  wassub- 

,  ,  seqnently  made 

a  contempt,  in  not  having  obeyed  the  rule,  an  affidavit  amleofCourt: 
being  produced  that  the  old  deed  was  still  in  existence.  de^dant    ^ 

haWnff  shewn 
himself  desi- 

Croti^cZernow  shewed  cause,  and  produced  an  affidavit,  in  rons  of  obeying 
which  it  was  sworn  that  the  old  deed  still  continued  in  fide,  but  having 
existence,  in  consequence  only  of  the  inability  of  the  de-  drK),'waB^not 
fendants  to  procure  the  new  one,  which  had  been  prepared,  l»«^le  to  an  at. 
to  be  executed  by  aD  the  shareholderB.     Every  exertion 
had  been  employed  to  secure  this  object,  but  without  effect; 
but  the  deed-  containing  the  offensive  matter,  was  kept 
securely  sealed  up  in  the  custody  of  the  directors  of  the 
company. 

X.  V.  Richardsy  in  support  of  the  rule,  urged  that  the 
terms  of  the  rule  of  Court  were  binding  upon  the  defendants, 
who,  at  all  hazards,  were  bound  to  obey  its  provisions. 

TtNDAL,  C.  J.,  stated  the  circumstances  under  which  the 
order  of  nisi  prius  had  been  granted  and  made  a  rule  of 
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Court,  aad  said — I  do  not  think  that  it  is  a  case  in  which  an 
attachment  should  issue.  The  compact  entered  into  bj 
the  defendants  has  been  executed  by  them,  so  fiur  as  has 
been  possible,  but  they  have  not  been  able  to  carry  the 
terms  of  the  order  into  full  effect  AU  the  parties  to  the 
old  deed  have  executed  the  new  one,  with  one  exception ; 
and  as  it  appears,  that  the  defendants  have  honeetly  done 
all  that  they  could  do,  to  obey  the  order,  and  that  they 
have  not  wilfully  done  anything  to  affect  or  offend  the 
plaintiff,  I  do  not  think  that  there  is  any  sufficient  ground 
shewn  for  issuing  an  attachment. 


CoLTMAN,  J. — I  think  that  the  defendants  having  shewn 
that  they  have  done  all  they  could  to  obey  this  order,  have 
performed  the  duty  imposed  upon  them. 

Rule  discharged. 


A  plaintiff 
havinff  gone 
abroad,  sub- 
sequently to 
his  cause  being 
set  down  in  the 
demurrer 
l>aper  for  vrga- 
ment ;  upon  a 
motion  for  se- 
curity for  coats, 
the  Court  di- 
rected that  the 
demurrer 
should  be 
argued,  when, 
if  judgment 
should  be  for 
the  plaintiff, 
proceedings 
should  be  stay- 
ed until  se- 
curity for  costs 
was  given. 


Kebible  9.  MiLLa 

Ly  LEASE  Y  shewed  cause  against  a  rule,  which  had  been 
obtained  by  Shee,  Serjt,  requiring  the  plaintiff  to  give 
security  for  costs  in  this  action.  It  appeared,  bota  the 
affidavit  on  which  the  rule  had  been  obtained,  that  the  canse 
had  been  set  down  in  the  demurrer  paper  in  the  month  of 
January  last  for  argument,  and  that  since  that  time,  the 
plaintiff  had  gone  to  reside  in  Australia.  It  was  now  urged 
that  the  only  object  which  the  defendant  had  in  making  this 
motion,  must  be  to  prevent  the  cause  being  heard ;  the 
greater  part  of  the  costs  likely  to  be  incident  to  the  suit,  had 
been  already  incurred,  and  it  would  be  hard  upon  the 
plaintiff  now  to  stop  the  further  progress  of  his  acdon. 
There  was  nothing  in  the  affidavit  to  show  when  the  plaintiff 
went  abroad,  or  when  the  defendant  became  acquainted 
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with  the  fact;  but  the  Court  ought  to  be  enabled  to  aee        1840. 
that  the  defendant  had  come  to  the  Court  with  promptitude.      ^EifBLr 


Shee,  Serjt,  in  support  of  the  rule. 

TiNDALy  C.  J. — So  far  as  the  demurrer  is  concerned,  no 
further  costs  can  be  incurred  beyond  those  which  have  been 
aheady  created.  I  think  that  the  justice  of  the  case  will 
be  answered  by  our  suffering  the  demunrer  to  be  aigued, 
when,  in  the  event  of  our  decision  being  in  favour  of  the 
plaintiff,  proceedings  shall  be  stayed,  until  the  plaintiff  shall 
give  security  for  costs. 

Rule  accordingly. 


V. 

Mills. 


Truslovb  9.  WmTECHUiiCH  and  Others. 

JiOMPASy  Seijt,  shewed  cause  against  a  rule,  which  had  An  indorse- 

been  obtained  in  this  suit,  for  setting  aside  the  service  of  of  summons, 

the  several  copies  of  the  writ  of  summons,  served  upon  ^^iSa  96?"af 

eight  of  the  ten  defendants,  upon  the  ground  of  irregularity.  ^  ^<^  ^^^ 

The  irregularity  comphdned  o(  was  in  the  indorsement  cosU;**isir. 

of  the  writ  of  summons,  which  was  in  the  following  terms :  ^^'^proper 

«  The  plaintiff  claims  96i  8*.  6(i  for  debt,  and  £  f  ^y!f  *«  *<^«P* 

'^  ^  to  take  adyan- 

for  costs."  The  objection  was  founded  upon  the  terms  of  the  tage  of  such 
2nd  rule  of  H.  T.,  2  Wm.  4  (a),  which  orders,  "  that  upon  u  to  move  to^' 
every  bulable  writ,  and  warrant,  and  upon  the  copy  of  any  J^^  of  ^ 
process  served  for  the  payment  of  any  debt,  the  amount  of  <»pyof  tbe 

,         ,   ,  1  .     .         wntofs 

the  debt  shall  be  stated,  and  the  amount  of  what  the  plaintifrs  mons. 
attorney  claims  for  the  costs  of  such  writ  or  process,  arrest, 
or  copy  and  service,  and  attendance  to  receive  debt  and  costs, 
and  that  upon  payment  thereof,  within  four  days,  to  the 
plaintiff  or  his  attorney,  further  proceedings  shall  be  stayed." 
By  the  rule  of  M.  T.,  3  Wm.  4  (&),  it  is  provided,  that  this 

(«)  Ante,  vol.  1,  p.  198.  {h)  Ante,  vol.  1,  p.  471. 


sum- 
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rale  '^  shall  be  applicable  to  all  writs  of  summoosy  disCringas^ 
capias,  and  detainer,  issued  under  the  anthori^  of  the 
2  Wm.  4,  c  39,  and  to  the  copy  of  eveiy  such  writ"  It 
was  urged,  that  the  form  of  the  motion  was  irregular.  Tlie 
application  should  have  been  to  set  aside  the  writ,  and  not 
the  service.  Hasher  v.  Jarmaine  (a),  was  in  point  There, 
the  writ  was  irregular,  but  the  service  was  regular,  and  the 
motion  being  to  set  aside  the  service,  the  Court  discharged 
the  rule.  The  service  here  was  regular,  and  if  it  was  a 
true  cx>py  of  the  writ,  as  it  must  be  taken  to  be,  no  ground 
existed  upon  which  the  service  can  be  complained  o£  Hall 
V.  Redington  {b)  showed  that  the  motion  should  have  been 
in  the  alternative  to  set  aside  the  copy  or  the  service.  As  to 
the  substantial  ground  upon  which  the  motion  was  made,  re- 
specting the  insufficiency  of  the  indorsement,  the  effect  of  the 
omission  merely  was  to  show  that  nothing  was  claimed  for 
costs.  The  rule  required  that  the  amount  of  the  debt,  and 
the  amount  claimed  for  costs  should  be  stated  in  the  in- 
dorsement ;  no  amount  of  costs  was  mentioned,  and  none, 
therefore,  was  claimed,  and  the  payment  of  the  debt  without 
fmy  costs  would  satisfy  the  indorsement 


ChanneUf  Serjt,  in  support  of  the  rule.  There  was  a 
clear  irregularity  in  the  indorsement  The  object  of  the 
rule  of  Court  was  to  place  parties  to  proceedings,  in  which 
a  debt  was  claimed,  in  a  different  position  from  that  in 
which  they  were,  in  cases  where  unliquidated  damages 
were  sought  tg  be  recovered.  The  rule  entitled  the  de- 
fendants to  settle  th^  action  within  four  days,  on  payment 
of  the  debt  and  costs  indorsed  on  the  writ ;  but  in  BaunSich 
V.  Slaney  (c),  it  was  held,  that  that  payment  must  be  made 
within  those  four  days.  The  effect,  therefore,  was  by  leaving 
the  defendants  in  a  state  of  uncertainty,  to  deprive  them  of 
the  benefit  of  this  most  beneficial  rule,  which  was  framed 
entirely  for  their  advantage.     Distinct  notice  ought  to  be 


(a)  1  C.  &  M.  408. 
(6)  5  M.  &  W.  605. 


(c)  AfUe^  vol.  4,  p.  140 ;  S.  C. 

2  Scott,  197. 
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given  by  the  pimntiff  of  his  intention,  but  no  such  notice 
was  here  afforded  Had  he  intended  to  forego  his  claim 
for  costs,  he  would  have  struck  out  the  words  which  alluded 
to  them.  With  regard  to  the  form  of  the  motion^  the  de- 
fondants  were  entitled  to  set  aside  the  service  of  the  defective 
copy  of  the  writ,  and  it  was  not  because  he  did  not  seek  to 
set  aside  the  writ  itself  that  he  was  to  be  deprived  of  the 
smaller  benefit  which  he  demanded.  From  Chalhley  v. 
Carter  (a),  it  appeared,  that  it  was  not  necessary  to  move  to 
set  aside  the  writ  The  writ  might  be  regular,  and  the 
copy  might  be  regular,  but  the  service  must  embody  all 
the  requisites  of  both.  There  was  nothing  in  Hall  V. 
Redington,  to  shew  that  this  motion  was  irregular.  The 
effect  of  deciding  it  to  be  irregular  would  be  to  place  the 
defendants  in  tiie  position  of  having  had  no  copies  of  the 
writ  served  upon  them  at  alL 


1840. 


Truslovk 

9. 

White- 

CBURCH 

and  Otiien. 


TiNBAL,  C.  J. — I  think  that  the  case  of  HaU  v.  Reding^ 
ton  is  that  on  which  we  must  give  the  law  of  practice  in 
this  case.  There  are  copies  of  a  writ  of  summons  served 
on  the  defendants,  in  which  tiiere  is  an  indorsement  ''The 
plaintiff  claims  95/L  8«.  6dj  for  debt,  and  £  for  costs." 

Now  this  leaves  the  party  in  complete  uncertainty,  whether 
the  costs  are  intended  to  be  waived  or  not  I  agree  that  a 
party  may  abandon  his  costs  if  he  likes,  but  he  must  not 
serve  such  a  process  on  the  defendant  as  to  leave  him  in 
doubt,  whether  he  does  so  or  not  Then  the  question  is, 
whether  the  defendants,  when  they  apply  to  the  Court  to 
comphiin  of  tiiis  irregularity,  should  shape  tiieu-  motion,  as 
one  to  set  aside  the  service  of  the  writ,  or  the  writ  itself? 
HcM  V.  Redington  gives  the  rule  upon  that  point,  for  there, 
it  was  determined  that  it  was  proper  to  move  to  set  aside  the 
service.     This  rule  must,  therefore,  be  absolute. 


CoLTMAN,  J. — I  am  of  the  same  opinion.     The  intention 

(a)  Ante,  vol.  4,  p.  480. 
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of  the  indorsement  is,  tbat  an  uninitiated  pers<Hi  shall,  at 
once,  be  informed  of  what  is  demanded  of  him.  He  would 
not,  on  this  indorsement,  be  able  to  ascertain  whether  the 
costs  were  waived  or  not  I  agree  that  the  motion  is  in  the 
right  form. 


Ebsktnb,  J.,  concoired. 


Maulb,  J. — ^I  also  think  that  this  rule  should  be  made 
absolute.  I  should  read  this  indorsement  as  if  the  plaintiff 
claimed  an  uncertain  sum,  not  yet  determined  on,  for  costs, 
so  it  is  irregular.  Then,  I  think,  the  proper  course  is  to 
move  to  set  aside  the  service  alone. 


Rule  absolute. 
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Wallace  and  Otheis  v.  KRfj<ALT«.  1840. 

MjEBT,  to  recover  69L  for  goods  sold  and  delivered;  a  a  plea  of  an 
like  sum  for  work,  and  labour,  and  materials;  anda  like  S£So?i>'*" 
sum  on  an  account  stated:  Pleas,  first,  except  as  to  88/L  oneofw^nl 

Joint  CTBCuton 

parcel,  &c.,  not  indebted;  second,  as  to  the  said  sum  of  uag^bar 
88/L,  parcel,  &c,  the  defendant  ought  not  further  to  maifir  the^mut  of  all* 
tain  his  action ;  because  the  defendant  says,  that  before  and  J^^^^^J^^ 
at  the  time  of  the  discharge  and  satis&ction  hereinafter  that  the  othan 
mentioned,  the  said  plaintiff,  Andrew  Wallace,  was  indebted  the  accord, 
to  the  defendant  in  the  sum  of  75 JL ;  and  that  before  and  at 
the  time  of  the  discharge,  &c.,  the  defendant  was  indebted 
to  the  phdntiff  in  the  said  sum  of  SBL,  parcel,  &c,  and  the 
said  plaintiff,  Andrew  Wallace,  in  the  said  sum  of  44/L ;  for 
the  recovery  of  which  said  sum,  amongst  other  things,  the 
said  plaintiff,  Andrew  Wallace,  before  the  said  discharging, 
&C.,  to  wit  on  the  1st  of  March,  1840,  conunenced  an  action 
of  debt  in  this  Court ;  which  said  action,  before  and  at  the 
said  time  when,  &&,  was  still  pending.     And  defendant 
forther  saith,  that  the  defendant  being  so  indebted  in  the 
said  sums  of  88/L  and  44L  amounting  together  to  132/.,  the 
said  plaintiff,  Andrew  Wallace,  and  he,  being  so  indebted 
to  the  defendant  in  75/.,  the  defendant,  after  the  com- 
mencement of  this  suit,  to  wit,  on  the  31st  of  March,  1840, 
setroff  and  allowed  to  the  plaintiff,  Andrew  Wallace,  the 
said  sum  of  75A  so  due  to  the  defendant,  against  the  sum 
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of  75L,  parcel  of  the  said  sum  of  132/1,  and  then  paid  to 
the  plaintiff,  Andrew  Wallace,  the  sum  of  57 /L,  and  then 
delivered  to  the  plaintiff,  Andrew  Wallace,  a  piece  of  flan- 
nel, of  great  value,  to  wit,  of  the  value  of  2L  6j.,  in  part 
satisfaction  and  discharge  of  the  said  debt  of  SSL  and  44iL, 
and  of  all  damages  sustained  by  the  plainti£b  and  by  the 
said  plaintiff,  Andrew  Wallace,  either  solely  or  jointly,  by 
reason  of  the  detention  of  the  said  sums  of  44L  and  88iL 
respectively,  and  of  the  costs  and  charges  of  the  plaintifls, 
by  them  in  and  about  their  suit  in  their  action,  so  fiu:  as  the 
same  relates  to  the  said  sum  of  88/L,  parcel  as  aforesaid,  in 
that  behalf  expended,  and  of  the  costs  and  charges  of  the 
plaintiff,  Andrew  Wallace,  by  him  about  his  suit  in  the  said 
other  action,  so  fiur  as  the  same  relates  to  the  said  sum  of 
44/L,  in  that  behalf  expended,  and  in  fiill  satisfaction  and 
dischai^  of  the  said  debt  of  75/L,  so  due  to  the  defendant, 
and  of  all  damages  by  the  defendant  sustained  by  reason  of 
the  non-payment  thereof^  which  said  set-off  and  allowance, 
payment  and  delivery  of  the  said  piece  of  flannel,  he,  the 
said  plaintiff,  Andrew  Wallace,  then  agreed  to  accept  and 
receive,  in  full  satisfoction  and  discharge  of  all  the  said 
debts,  damages,  and  costs;  in  satis&ction  and  dischaigc 
whereof  they  were  so  made  by  the  defendant  as  aforesaid : 
Verification. 

Special  demurrer,  on  several  grounds,  the  principal  cf 
which  was,  that  it  was  not  alleged  in  the  plea  that  the  said 
Wallace  and  others,  plaindfls  in  this  action^  had  ^reed  that 
any  set-off  should  be  made  of  the  joint  debt  due  (o  them 
against  any  separate  debt  due  fix>m  the  said  A.  Wallace  alone 
to  the  defendant,  without  which  there  could  be  no  valid 
set-off  or  extinguishment  of  the  said  debt  of  the  plaintifis. 


Hoggim,  in  support  of  the  demurrer.  The  plaintiff,  An- 
drew Wallace,  ocmld  not  bind  the  other  plaintiflb  by  this 
agreement  without  their  express  authority.  It  is  true,  that 
one  partner  may  bind  his  co-partners,  but  that  is  by  reascm 
of  the  implied  authority,  which  such  partner  has  generally 
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to  manage  the  partneistiip  transactioiia.  Here,  there  is  no 
ground  tor  infeiring  that  a  partnership  existed  between 
Wallace  and  the  other  plaintifik  Hie  transaction  between 
Wallace  and  the  defendant,  was  in  effect  a  fiaod  upon  the 
other  plaintiffi,  and  cannot,  therefore,  affixrd  any  defence  to 
an  action  at  the  suit  of  all  the  plaintifft.  Besides,  the  plea 
is  bad,  becaose  it  alleges  satisfiustion  to  have  taken  place 
after  the  commencement  of  the  action.  Com.  Dig.  tit  *^  Ae^ 
cord^  (B  4).  Evam  v.  Prosser  (a)  decided  that  a  plea, 
stating,  that  ^*  before  and  at  the  time  of  the  plea  pleaded," 
the  plaintiff  was  indebted  in  a  cross-demand  was  bad,  for 
not  alleging  that  the  cross-demand  was  due  at  the  com- 
mencement of  the  action.  [Parhey  B. — ^In  that  case,  the 
plea  was  not  against  the  further  maintenance  of  the  action, 
but  in  bar  generally.] 


1840. 
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V, 
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Cowling,  contra.  Any  one  of  several  creditors,  whether 
partners  or  not,  may  give  a  discharge  to  their  debtor,  and 
such  dischaige  will  operate  against  alL  A  release  by  one 
binds  all,  RuddocVs  case  (b).  A  fortiori  a  satisfaction  to 
one  is  a  satis&ction  to  all;  for  a  release  may  be  without 
consideration,  but  a  satis&ction  to  be  available,  must  be 
complete  and  valuable.  In  the  present  case,  the  joint  and  sole 
debts  have  been  satisfied  by  the  extinction  of  the  defendant's 
cross-demand,  and  the  payment  of  the  balance  in  money* 
The  audiorities  clearly  shew,  that  a  bar  or  satisfaction  td 
one  of  several  plaintifiEs  in  a  personal  action,  is  a  bar  to  alL 
Thus,  the  Statute  of  Limitations  will  operate  against  all 
joint-creditors,  though  one  may  have  been  abroad  at  the 
time  the  cause  of  action  occuired,  Perry  y.  Jackson  (c). 
Where  A.  and  B.,  who  were  partners,  indorsed  a  bill  of  ex- 
change to  another  firm,  in  which  A.  was  also  a  partner,  it  was 
held,  that  the  receipt  by  B.  of  securities  and  money  in  satis- 
&ction,  precluded  the  latter  firm  fi-om  suing  the  acceptor. 


(a)  3  T.  R.  186. 
(6)  6  Co.  252»  a.  b. 


(c)  4  T.  R.  516. 
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Jacaud  v.  French  (a).  The  undertaking  of  one  of  three 
partners,  drawers  of  a  bill,  accepted  by  a  fourth  penon,  to 
provide  for  it  at  matoritj,  disqualifies  them  to  be  petition- 
ing creditors  against  the  acceptor,  even  though  the  conduct 
of  the  partner  may  have  been  fraudulenty  as  against  the  co- 
partners, Richmond  v.  Heapy  (6).  So  an  undertaking  by  the 
drawer  of  a  bill,  accepted  on  condition  that  he  shall  provide 
for  it,  and  which  he  indorses  to  a  firm  in  which  he  is  a 
partner,  is  a  bar  to  an  action  by  the  firm  against  the  accep- 
tor, SparrofVY,  Chisman{c).  It  is  a  good  defence  to  anaction 
by  several  plaintiflb  for  piracy  of  copyright,  that  the  book 
alleged  to  be  a  piracy  has  been  published  according  to  terms 
agreed  upon  with  one  of  the  plaintifis,  Sweet  v.  Arehbold{iy 
In  detinue  for  charters  by  two,  the  deUveiy  of  them  to  one 
is  an  answer  to  the  action,  Fitz.  N.  B.  note  {ciy  Jonee  v. 
Yaiee  (e)  also  shews,  that  where  one  partner  has  put  it  out 
of  his  power  to  sue  for  partnership  assets,  he  cannot  be 
joined  with  his  co-partner  in  an  action  for  those  assets,  even 
although  the  transaction  out  of  which  his  disability  arises 
be  a  fi^ud  upon  his  co-partners.  The  observation  of  Lord 
Tenterden,  C.  J.,  in  delivering  judgment,  are  distinctly 
applicable  to  the  present  case*  ^  We  are  not  aware  of  any 
instance  in  which  a  person  has  been  allowed,  as  plaintifi^  in 
a  court  of  law,  to  rescind  his  own  act,  on  the  ground  that 
such  act  was  fiiaud  upon  some  other  person,  whether  the 
party  seeking  to  do  this  has  sued  in  his  own  name  only, 
or  jointly  with  such  other  persons."  If  this  plea  be  held 
not  to  be  an  answer  to  the  action,  it  will  follow,  that  in  case 
Wallace  had  survived  his  two  co-plaintiflh,  he  mighty  in 
firaud  of  his  own  agreement,  have  sued  the  defendant  for 
the  very  money  for  which  he  has  personally  received  satis- 
focdon.    But  Wallace  is  clearly  bound,  and,  therefore,  can- 


(n)  13£a8t»317.  S.G.  Baylej 
on  Bills,  347,  5th  edit 
(6)  1  Stark.  303. 
(c)  9  B.  &  C.  341 ;  S.  C.  4  M. 


&R.306. 

(d)  10  Biog.  133. 

(e)  9B.  &C.  533;S.  C.  4  M. 
&  R.  613. 
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not  sue  in  his  own  name  alone,  or  jointly  with  his  co- 
creditors,  who  are,  consequendv,  ousted  of  their  right  of 
action*  It  cannot  be  contended,  that  the  accord  and  satis- 
fiu^on  allied  in  the  plea,  was  fraudulent  as  to  Wallace's 
co-creditors,  for  fraud  is  not  implied,  and  it  cannot  be  pre- 
sumed. But,  assuming  the  transaction  to  be  of  a  finudulent 
character,  then  Jones  v.  Yates  is  in  point  [ParJfe^,  B. — Is 
not  Jones  v.  Totes,  as  fiir,  at  least,  as  relates  to  the  question 
of  firaud,  opposed  by  other  cases  ?]  In  Longman  ▼•  Pole  (a). 
Lord  Tenterden  held,  that  if  a  person  colludes  with  one 
partner  in  a  firm,  to  enable  him  to  injure  the  other  partners, 
they  could  maintain  a  joint  action  against  the  partner  so 
colluding.  But  that  was  a  nisi  prius  decision,  which  could 
not  be  reviewed,  as  the  defendants  charged  with  collusion 
obtained  a  yerdict  on  the  merits.  In  Bristow  v.  East" 
man  (6),  Lord  Kenyon  designating  a  receipt  in  ftill  as  *'  a 
conclusive  bar"  when  properly  obtained,  held  it  not  to  be 
sufficient  when  signed  by  one  assignee  of  a  bankrupt  without 
the  concurrence  of  his  co-assignees.  But  this  decision  does 
not  contravene  the  principle  of  Jones  v.  Yates,  for  two 
reasons,  first,  that  assignees  of  a  bankrupt,  unlike  partners 
or  co-creditors,  are  a  species  of  trustees,^on  which  ground  it 
was  held  in  Can  v.  Reid(c),  that  the  co-^assignee  must 
join ;  second,  that  a  receipt  in  full  is  not  in  the  nature  of  a 
bar.  Fitch  v.  Sutton  (d),  but  only  evidence  which  is  capable 
of  contradiction  or  explanation.  On  this  latter  ground,  Skaife 
Y.Jackson{e),  and  FarrarY,Hutchinson{f),  in  which  receipts 
signed  by  one  partner  were  held  to  be  controvertible  by  the 
others,  are  not  opposed  to  Jones  v.  Yates,  or  to  the  proposi- 
tion that  what  operates  as  a  bar  to  one  plaintiff  is  a  bar  to 
his  oo^pkintiffi.     He  referred  also  to  Smith  v.  Jameson  (g). 
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Hoggins,  in  reply.    Admitting  that  one  co-creditor  may 


(a)  1  Moo.  &  M.  223. 
(6)  1  Esp.  172.  S.  C.  Peake, 
223. 
(c)  3  Atk.  695. 


((2)  5  East.  230. 
(f)  3  B.  &  C.  421. 
(/)  9  A.  &  E.  641. 
{g)  6T.  R.  601. 
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receive  or  accept  sadsiactiOD  for  a  joint  debt,  tbe  effect  of 
that  is  a  payment  or  satis&ction  to  all,  and  the  plea  should 
be  framed  aco(Nrdingly.  If  the  efiect  of  the  present  jie^  is 
to  shew  a  dischaige  as  against  all  the  phuntiffif,  it  dioald 
have  been  so  pleaded.  The  plea  only  alleges  that  WaUaoe 
was  satisfied*  In  Kkmerley  v.  Haasack  (a),  where  an 
agreement  to  set-off  joint  and  several  debts  was  pleaded,  it 
was  allied  that  all  the  parties  had  agreed.  [Lord  Jbinger, 
C.  B. — ^Is  it  not  a  general  role  that  yon  may  set  out  die 
fiicts  as  they  occurred?]  The  ordinary  rule  is  to  set  out 
the  l^al  eflfect  of  a  transaction.  The  case  of  a  rdease  by 
one,  is  an  exceptitxi,  because  otherwise,  there  would  be 
variance  firom  the  deed.  All  the  cases  dted  were  befiiie 
the  New  Rules  of  Pleading,  when  a  defence  of  this  nature 
might  be  given  in  evidence  under  the  general  iasue.  They 
are,  therefore,  not  in  point  as  to  the  f(mn  of  the  plea  in  a 
case  like  the  present. 


Lord  Abinqeb,  C.  B. — This  is  a  joint  action  of  debt, 
brought  by  three  persons,  and  it  is  competent  for  any  one 
of  them  to  release  or  so  settle  the  action,  as  to  preclude 
himself  from  proceeding  further;  if  that  be  so,  how  can  he 
sue  by  joining  other  plainti£b  with  him?  Suppose  two  of 
the  plaintiflb  had  died  after  the  other  had  accepted  this 
sads&ction,  could  the  other  then  sue  alone  for  the  debt? 
It  is  clear  he  could  not,  tor  this  agreement  amounts  to  a  re- 
lease by  him,  and  prevents  him  fixmi  fiirther  prosecuting  his 
suit  This  iBf  in  substance,  a  plea  of  accord  and  satisbc- 
tion  by  one ;  and  as  no  fraud  is  suggested,  none  can  be 
presumed.  If  there  was  any  question  of  fraud,  that  ought 
to  have  been  upon  the  record;  but  as  the  case  stands,  it 
appears  to  me  that  the  pleas  show  a  good  sadsfiiction  to 
one,  whidi  he  has  agreed  to  accept,  and  which  hinds  the 
rest 


(a)  2  Taunt.  170. 
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Pabke,  R — I  entirely  concur.  *  It  appears  to  me  that  this 
is  agood  plea  to  the  further  maintenance  of  the  action ;  it  is, 
in  substance,  a  plea  of  accord  and  satisfaction.  The  &cts 
are  these :  the  plainti£&  bring  their  action  to  recover  a  joint 
demand ;  another  action  is  brought  by  one  of  them  for  a 
sum  of  money  due  to  him  firom  the  defendant,  while  he,  on 
the  other  hand,  is  indebted  to  the  defendant  in  another  sum* 
A  settlement  of  accounts  is  made  between  the  one  plaintiff 
and  the  defendant,  and  it  is  agreed  that  the  debts  shall  be 
set-off,  the  one  against  the  other.  If  that  transaction  be  free 
firom  fraud,  it  is  clearly  a  good  accord  and  satis&ction  of 
both  demands*  It  is  no  answer  to  say  that  the  plea  does 
not  show  that  the  other  plainti£b  were  parties  to  the  agree- 
ment ;  for  it  is  clearly  settled,  that  if  a  party,  by  his  own 
act,  be  barred  from  recovery  in  an  action,  he  cannot,  by 
joining  other  persons  as  plaintifis,  undo  his  own  act,  and 
acquire  a  right  to  recover.  Here  the  one  pluntiff  is  bound, 
by  his  agreement,  to  set-off  the  one  debt  against  the  other, 
and  he  cannot  undo  that  act  by  joining  other  plaintifEs.  Of 
course,  we  are  not  to  assume  fraud,  unless  it  be  suggested 
in  the  plea.  Whenever  that  question  shall  arise,  the  same 
answer  may  be  given  to  that  in  Jones  v.  Yates,  viz*,  that  a 
plaintiff  in  a  court  of  law,  cannot  be  allowed  to  rescind  his 
own  act,  on  the  ground  that  such  act  was  a  fraud  on  some 
other  person.  I,  therefore,  much  doubt  the  authority  of 
those  dicta,  that  a  receipt  in  fraud  of  others,  given  by  one 
pliuntiff  entitled  to  receive  the  money,  is  not  an  answer  in 
law  to  an  action  at  the  suit  of  all.  Skaife  v.  Jaekstm,  and 
Farrar  v.  Hutchinson^  were  decided  on  the  ground,  that  a 
receipt  given  for  money  is  not  conclusive.  But  whether  the 
dicta  in  those  cases  are  correct,  that  the  plaintiffi  could  sue 
for  the  money  paid  in  fraud  of  them,  by  their  co-plainti£^  is 
more  than  doubtful,  since  the  case  o{  Jones  v.  Yates;  that, 
however,  it  is  unnecessary  to  decide.  The  present  case  rests 
upon  the  simple  ground,  that  one  joint-plaintiff  has  received 
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1840.        sadsfaction  of  a  joint-Hlemand,  and   cannot,  by  joining 
^^^^^2ace      ^*^®^  acquire  a  right  to  sue, 

and  Oihen 

V.  GuRNEY  and  Rolfe,  Bs.,  concurred. 

Judgment  for  defendant 


The  Bank  of  Enquind  v.  Bjsjd  and  Another. 

Since  tbe  1  &  X  HIS  action  was  commenced  by  writ  of  capias,  before  the 
2irS^iiu'  1  *^  2  Vict  c  110,  came  into  operation.  A  writ  of  exigi 
revene  an  out-  fBudss  was  issued  on    the  12th  of  February  1838.      The 

lawry,  upon  ^     ^  ^  •' 

the  terms  of  plaintjfls  proceeded  to  outlawry  against  both  the  defendants, 
^^teripg  a  cuad  a  special  capias  utlagatum  had  been  issued,  under  which 
^^^^M*^.  goo^  of  the  defendants  had  been  seized  and  sold  It  ap- 
less  it  apoean  peared,  from  the  affidavit  of  one  of  the  defendantcf,  that  they 
fendant  is  out  were  merchants,  residing  and  carrying  on  business  in  the 
i^^i<A  a^*  United  States ;  that  one  of  them  had  been  in  £ngland  from 
^*J[»  ^®  June  to  September  1837,  and  also  for  about  a  month  in  the 
quire  special      Autumn  of  1839  ;  that  the  other  defendant  had  been  in 

England  for  a  short  time  in  August  1836,  after  which  he 
returned  to  the  United  States,  where  he  remained  till 
September  in  the  present  year,  when  he  again  arrived  in 
England.  Both  the  defendants  were  absent  from  En^and 
when  the  writ  of  exigent  was  issued  against  them. 

CressweU,  having  obtained  a  rule  nisi  to  set  aside  the 
proceedings  to  outlawry,  upon  the  defendants  entering  a 
common  appearance. 

Sir  F.  PoUocky  now  shewed  cause,  and  contended,  that 
as  the  proceedings  were  regular,  the  Court  would  not  set 
them  aside,  upon  the  mere  entry  of  a  common  appearance, 
but  would  impose  upon  the  defendants  such  terms  as  might 
seem  reasonable.  He  also  objected,  that  the  fects  disclosed 
by  the  affidavit,  were  not  sufficient  to  entitle  the  defend- 
ants to  relief  upon  motion,  and  referred  to  MaUhews  y. 
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Erbo{a)9  in  which,  under  similar  circumstances,  the  Court        1840. 
refused  to  interfere,  and  left  the  defendant  to  his  writ  of  xj^TSANKof 
error.  England 

V. 

Reio 
CressweU  and  Crompton^  in  support  of  the  rule.     If  the 
affidavit  of  debt  is  so  substantially  defective,  that  the  de^ 
fendants^  if  arrested  upon  it,  would  have  been  entitled  to 
their  discharge  on  filing  common  bail,  it  will  not  support 
the  proceedings  in  outlawry,  and  they  are  entitled  to  reverse 
the  proceedings  on  entering  a  common  appearance.     The 
action  is  brought  on  several  bills  of  exchange,  and  the  affidavit 
of  debt  does  not  shew  that  all  the  bills  are  over  due.     With 
regard  to  some  of  them,  it  merely  states  that  they  have 
been  accepted^  and  that  payment  has  been  refused ;  but  it 
does  not  appear  when  they  were  accepted;   and  as  they 
were  not  payable  till  sixty  days  afier  sight,  it  is  consistent 
with  this  affidavit  that  that  period  had  not  expired  when 
the  proceedings  were  commenced.     Where    a  party  was 
anested  for  a  certain  sum,  of  which,  part  only  appeared  by 
the  affidavit  to  be  due,  the  Court  held  the  defendant  en- 
titled to    his  discharge  on    filing  common  bail.  Kirk  \i  ^ 
Almond  {b).  [ParA^,  B.— That  case  has  been  disapproved  of,    ^^"^"^^'J^^' 
and  is  only  acted  upon  when  the  part  which  is  good  cannot   ^^^^y^'^-y'  '    '  ^ 
be  distinguished  from  that  which  is  bad.     But,  suppose  an 
affidavit  of  debt  for  100/.,  in  respect  of  two  claims  of  70^ 
and  30£,  one  of  which  was  not  shewn  to  be  due,  it  might 
nevertheless  be  good  as  to  the  other  part]    At  all  events, 
these  proceedmgs  would  be  bad  on  error,  as  the  defendants 
never  were  in  England  during  any  part  of  them.     The 
plaintiff,  therefore,  are  not  entitled  to  the  costs  of  out-" 
lawry,  Ibbotson  v.  Fenton  (c).     Then  with  respect  to  bail| 
since  the  1  &  2  Vict  c  1 10,  it  is  not  in  the  ordidaiy  course 
to  require  special  bail  upon  the  reversal  of  outlawry.     Har- 
vey V.  ffMeara  (d)  is  precisely  in  point    There  the  action^ 

(a)  1  Ld.  Raym.  349 ;  Carth^  (e)  6  Adol.  &  £1.  772. 

459.  (d)  Ante,  vol.  7,  p.  725* 

{b)  Ante,  Yo\.  i,  p.  3i8» 

vou  vm.  til  D.  p.  G. 
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which  was  for  the  recovery  of  a  bailable  amount,  was  com- 
menced before  the  passing  of  the  1  &  2  Vict  c.  110^ 
and  an  exigent  in  outlawry  was  awarded,  and  outlawry 
completed  during  defendant's  absence  abroad,  before  it 
passed.  On  application,  after  that  statute  came  into  opera- 
tion, the  defendant  being  in  custody  on  the  capias  utlar 
gatum,  to  set  aside  the  outlawry,  on  entering  a  common 
appearance,  and  paying  costs,  the  rule  was  made  absolute 
on  those  terms.  With  respect  to  the  question,  whether  the 
other  side  are  entitled  to  retain  the  money  which  has  been 
levied,  until  the  determination  of  the  action ;  it  is  submitted 
that  they  are  not  These  proceedings  are  merely  to  pro- 
cure an  appearance,  and  the  case  is  similar  to  that  of  money 
deposited  in  lieu  of  bail  When  money  is  taken  under  a 
capias  utlagatum,  it  is  the  practice  to  return  it,  upon  the 
outlawry  being  reversed. 


Lord  Abimoer,  C.  B. — ^The  rule  must  be  absolute,  on 
payment  of  costs.  Under  the  special  drcumstanoes  of 
the  case,  we  should  be  doing  great  injustice,  if  we  insisted 
on  the  plaintifis'  returning  the  money  which  has  been  levied, 
more  especially,  considering  the  opinion  of  the  majority  of 
the  Court,  that  we  ought  not  to  impose  the  terms  of  putting 
in  special  bail ;  because,  if  the  outlawry  be  reversed,  and  the 
money  returned,  the  defendants  may  again  go  abroad^  and 
prevent  the  plaintiffs  from  obtaining  execution.  In  my  own 
judgment,  I  should  have  thought  that  the  particular  circum- 
stances of  this  case  justified  the  Court  in  requiring  special 
bail.  The  outlawry  was  commenced  some  time  back ;  since 
that,  the  defendants  had  been  in  England,  and  might  have 
applied  to  reverse  it,  but  omitted  to  do  so,  and  no  applica- 
tion is  made  until  a  considerable  time  after  money  has  been 
taken  under  the  outlawry.  I  am  willing  to  admit,  as  a 
general  principle,  that  since  the  1  &  2  Vict  c.  110,  a  party 
is  entitled  to  h«ive  an  outlawry  set  aside  without  putting  in 
special  bail,  but  under  the  particular  circumstances  of  this 
case,  there  appears  to  be  sufficient  ground  for  any  reason- 


0« 

ind  Another^ 


MICHAELMAS  TERM,  4  VICT.  851 

able  person  to  oondude  that  the  parties  have  gone  abroad,        1840. 
in  order  to  make  this  moticm;  and  if  so,  their  delay  has   •i^hTBANKof 
given  them  the  means  of  getting  away,  and  has  deprived      England 
the  plaintifi  of  the  opp<»rti]mity  of  obtaining  special  bail         Bsn> 
I  should  have  thought  this  a  case  in  which  a  judge  would 
have  granted  an  order  for  a  capias.     However,  the  money 
must  remain  until  the  action  is  determined. 

Pabxs,  B. — There  is  no  doubt  about  the  practice.  If  an 
application  be  made  to  the  Court  to  set  aside  an  outlawry, 
they  may  impose  such  terms  as  they  think  fit*  If  the  de- 
fendant chooses  to  resort  to  a  writ  of  error,  he  is  at  liberty 
to  adopt  that  course ;  but  if  he  applies  to  the  Court,  the 
constant  and  uniform  practice  is  to  impose  upon  him  the 
terms  of  paying  costs,  unless  it  appears  that  the  outlawry 
was  vexatious,  and  that  the  process  of  the  Court  has  been 
abused.  That  is  not  the  presentcase ;  so  that,  at  all  events, 
the  defendants  must  pay  the  costs.  The  next  question  is, 
whether  the  plainti£b  ought  to  return  the  money  which 
they  have  received  ?  Under  the  circumstances  it  appears  to 
me,  that  it  would  not  be  equitable  to  require  them  to  do  so  ^ 
the  money  should  be  invested  in  Exchequer  bills,  to  be 
deposited  with  the  officer  of  the  Court  to  abide  the  event  of 
the  suit  With  reqpect  to  the  question  of  bail,  I  am  of 
opini(Mi,  that  the  defendant  ought  not  to  be  called  upon  to 
put  in  special  bail.  Undoubtedly,  before  the  1  &  2  Vict. 
c*  110,  if  the  affidavit  upon  which  the  capias  issued  was 
correct,  the  defendant  must  have  put  in  special  bail,  but 
since  that  act,  and  the  decision  of  my  brother  Coleridge^ 
in  the  case  di  Harvey  "7.  OMeara^  the  rule  of  the  Courts 
oug^t  to  be  to  discharge  a  person  from  outlawry  upon  en-^ 
tering  a  common  appearance,  and  upon  payment  of  costs* 
If  the  plaintiff  have  lost  an  opportunity  of  holding  the 
defendants  to  bail,  that  ought  to  appear  clearly  upon  the 
affidavits,  but  as  the  affidavits  do  not  expressly  state  that 
feet,  non  constat,  but  that  both  defendants  are  within  the 
jurisdiction,  and  if  so,  the  plaintifis  may  have  an  opportu- 
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nity  of  holding  the  defendants  to  bail,  provided  they  are 
about  to  leave  England  As,  therefore,  the  plaindA  have 
not  made  out  that,  they  have  lost  an  opportunity  of  holding 
the  defendants  to  bail,  the  common  course  ought  not  to  be 
departed  from. 

Gurnet,  B.,  concurred. 

RoLFE,  B. — My  first  impression  was,  that  we  ought  to 
require  special  bail,  but  upon  consideration,  I  think  it  does 
not  sufficiently  appear,  fix>m  the  affidavits,  that  the  defend- 
ants have  left  the  country* 

Rule  accordingly. 


The7&8 
Geo.  4,  c.  71, 
8.  7f  which 
prohibited  the 
arrest  of  per- 
sons within  the 
connties  pala- 
tine, unless  the 
debt  amounted 
to  50^,  has 
been,  in  effect, 
repealed  by  die 
1  &  2  Vict 
c.  110,8.3; 
therefore  a 
judge  of  the 
superior 
Courts,  at 
Westminster, 
may  now  make 
an  order  for  a 
capias  to  issue 
into  those 
counties, 
though  the 
debt  amounts 
to  20L  only. 


SaoWN  V.  MacMillaH,  Same  r.  MacPherboit. 

X  HE  first  of  these  actions  was  commenced  by  writ  of 
sunmions,  and  during  the  progress  of  the  suit,  a  ca{Has 
issued  by  virtue  of  a  judge's  order,  indorsed  for  bail,  for  22L 
and  directed  to  the  Chancellor  of  the  county  palatine  of 
Lancaster,  and  in  which  the  defendant  was  described  as  of 
Liverpool,  in  that  county.  The  sheriff,  who  had  a  mandate 
tcom  the  Chancellor,  refiised  to  execute  the  writ,  on  the 
ground  that  the  7  &  8  Geo.  4,  c  71,  &  7,  prohibited  him 
from  arresting  any  person  residing  within  a  county  palatine, 
unless  the  process  was  indorsedfor  bail  for  502.  Thedefendant 
having  in  the  meantime  left  England,  an  order  was  made 
by  Gumefff  6.,  for  the  sheriff  to  return  the  writ.  The  sheriff 
then  applied  to  the  Court,  and  obtained  a  rule  nisi  to  set 
aside  that  order.  The  second  case  was,  in  most  leqpectSy 
similar  to  the  first 

Martin  shewed  cause.  The  question  is,  whether  the 
1  &  2  Vict  c.  110,  8.  3,  has  not,  in  effect,  repealed  the 
7  &  8  Geo.  4,  c  7 1,  s.  7  ?  The  latter  statute,  after  reciting 
that  ^^the  holding  to  bail  persons  inhabiting  within  the 
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counties  palatine,  by  process  out  of  the  Courts  of  Record,       1840. 

at  Westminster,  in  debts  of  a  small  amount  is  oppressive    ^^"^^^^^ 

and  vexatious,"  enacts,  **  tbat  no  sheriff  or  other  officer,  «• 

within  the  principality  of  Wales,  or  the  counties  palatine         Same 

of  Chester,  Lancaster,  or  Durham,  shall,  upon  any  mesne  ^cFubrson. 

process,  issuing  out  of  any  of  her  Majesty's  Courts  of  Record 

at  Westminster,  arrest  or  hold  any  person  to  special  bail, 

unless  such  process  shall  be  duly  marked  and  indorsed  for 

bail,  in  a  sum  not  less  than  502."    The  process  contemplated 

by  that  act  was  the  writ  of  capias,  by  which  the  suit  was 

formerly  commenced.    That  is  altc^tber  abolished,  and 

the  writ  given  by  the  3rd  section  of  the  1  &  2  Vict  c  110, 

is  a  mere  ancillary  step  in  the  cause,  and  is  in  the  nature  of 

a  writ  of  ne  exeat  regno.    The  evil  which  the  legislature 

intended  to  guard  against,  by  providing  that  writ,  is  as 

likely  to  occur  in  a  county  palatine,  as  elsewhere.    [Parkef 

B. — The  whole  question  is,  as  to  the  meaning  of  the  words 

in  the  1  &  2  Vict  c  110,  s.  3,  ♦*  that  if  a  plaintiff  in  any 

action  in  any  of  her  Majesty's  superior  Courts  of  law  in  which 

a  defendant  is  now  Uable  to  arrest^  whether  upon  the  order 

c^a  judge,  or  without  such  order,  shall  by  the  affidavit," 

&c]    The  true  construction  is,  ^  in  any  action  in  which 

the  defendant  shall    be  indebted   in  an  amount   which 

renders  him  now  liable  to  arrest  by  process,  out  of  the 

superior  Courts  at  Westminster."    That  is  clear,  from  the 

subsequent  part  of  the  section,  which  enables  the  plaintiff 

to  issue  one  or  more  writs  into  one  or  more  different 

counties  as  the  case  may  require,  and  provides  for  the 

direction  of  writs  issued  into  the  counties  palatine.     If  the 

construction  contended  for  on  the  other  side  is  correct,  the 

2l8t  section  of  the  1  &  2  Vict  c  110,  which  makes  the 

powers  of  the  judges  at  Westminster,  as  regards  that  act, 

applicable  to  the  judges  of  the  counties  palatine,  would  be 

wholly  inoperative,  and  a  person  living  in  London  might, 

by  going  to  a  county  palatine,  altogether  evade  a  writ  of 

capias.    But  supposing  the  7  &  8  Geo.  4,  c.  71,  still  in 
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1840.      .  force,  its  provisions  apply  only  to  persons  ti 

'^T"^^      '     the  counties  palatine.      [Parke,  B. — It  is  true  the  act 

V.  recites  the  inconvenience  of  holding  to  bail  fer  small  amoonts, 

Same  ^  '   persons  inhabiting  within  the  counties  palatine,  but  the 

MacPhe&bon.  ©iMUSting  part  is,  that  no  sheriff  shall  arrest  or  hold  any 

person  to  bail,  8ecJ*    It  would  be  hard  upon  the  sheriff  of 

acounty  palatine,  ii^  before  he  could  execute  a  writ  of  capias, 

he  were  omipelled  to  determine  whether  the  individual  was 

a  householder  within  the  county  or  a  mere  stranger.] 

Wightfnafif  in  support  of  the  rule.  In  order  to  pat  a 
right  construction  on  the  1  &  2  Vict  c.  110^  regard  must 
be  had  to  the  state  of  things  at  the  time  that  act  passed. 
The  words  used  in  the  3rd  section  are,  ^if  the  plaintiff  in  any 
action  in  any  of  the  Superior  Courts,  &c.,  in  which  the  de- 
fendant is  now  liable  to  arrest"  At  the  time  that  act  passed, 
the  defendant  was  not  liable  to  be  arrested  for  the  amount 
within  a  county  palatine,  and  the  3rd  section  of  the  1  &  2 
Vict  c.  110,  must  be  construed  with  reference  to  sudi 
process  as  could  then  be  executed  within  those  counties. 
If  the  statute  had  used  the  words,  notwithstanding  any 
privilege,  the  case  might  have  been  diflferent,  but  the  act 
contains  no  express  words  abolishing  the  piivil^e  wiiich 
inhabitants  of  counties  palatine  then  enjoyed.  [Parke,  B. — 
The  words  of  the  act,  are  not  **  in  any  case,*  but  '*in  any 
action,**  in  the  Superior  Courts,  in  which  the  defendant  diall 
be  liable  to  arrest]  That  means  an  action  in  which  the 
party  might  formerly  have  been  arrested  in  the  counties 
palatine,  upon  process  out  of  the  Superior  Courts,  at  West- 
minster. [Parke,  B. — ^This  is  an  action  in  which  the  de- 
fendant was  then  liable  to  arrest  Suppose,  for  instance,  he 
went  to  Cheshire,  he  might  have  been  arrested  there.] 

Cur.  adv.  vuU. 
The  judgment  of  the  Court  was  subsequently  delivered  by 
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Parks,  B« — He  question  reserved  for  consideration  in  1840. 
this  case  was,  whether  a  judge  of  the  Superior  Courts  at  ^^J^ 
Westminster  b  empowered  by  the  1  &  2  Vict  c»  110,  &  3,  ,,  ,;• 
to  issue  mto  the  county  palatme  of  Lancaster  a  capias  for  Same 
a  less  sum  than  50/.,  to  be  executed  in  that  county ;  and  MacPherson. 
we  think  that  he  has  such  a  power,  and  that  the  capias  so 
issued  must  be  executed  by  the  sheriff.  A  restriction  on 
the  operation  of  writs  of  mesne  process,  issuing  from  the 
Courts  at  Westminster  into  counties  palatine,  was  imposed 
by  the  7  &  8  Greo.  4,  c.  71,  s.  7,  which  enacts,  that  ^^  no 
sheriff  or  other  o£Bcer  within  the  counties  palatine  of  Lan- 
caster and  Durham,  shall  upon  any  mesne  process  issuing 
out  of  any  of  his  Majesty's  Courts  of  record  at  Westminster, 
arrest  or  hold  any  person  to  special  bul,  unless  such  process 
shall  be  duly  marked  and  indorsed  for  bail  in  a  sum  not 
less  than  /SO/L"  The  1  &  2  Vict  c.  110,  s.  1,  abolishes 
arrest  on  mesne  process  issuing  from  the  Superior  Courts, 
except  in  certain  cases  specially  provided  for  by  that  act 
The  effect  of  that  first  section,  if  it  stood  alone,  would  be 
to  render  the  7  &  8  Geo.  4,  a  dead  letter,  and  do  away  with 
arrest  on  mesne  process  in  the  county  palatine  of  Lancaster 
altogether.  But  the  third  section  gives  a  right  to  arrest  in 
certain  cases,  and  provides  for  the  purpose  a  new  writ  of 
mesne  process ;  not  of  mesne  process  in  the  sense  in  which 
the  word  is  used  in  the  former  act,  but  mesne  in  this  sense: 
that  it  is  a  proceeding  to  be  taken  between  the  commence- 
ment of  the .  suit  and  final  judgment,  and  is  issued  for  the 
collateral  purpose  of  obtaining  security  for  the  amount  of 
the  plaintiff's  claim,  if  recovered  in  the  suit,  and  not  for 
the  advancement  of  the  suit  itself;  and  the  question,  there^ 
fore,  now  is,  is  there  any  restriction  imposed  by  the 
1  &  2  Vict  on  executing  such  a  writ  within  the  counties 
palatine?  There  is  certainly  no  express  restriction;  the 
only  question  is,  is  there  not  one  to  be  implied  from  the 
clause  at  the  end  of  the  third  section  ?  That  section  pro- 
vides, that  "  if  a  plaintiff  in  any  action  at  law  in  any  of 
her  Majesty's  Courts  of  Law  at  Westminster,  in  which  the 
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1840.        defendant  is  now  (that  is  to  say,  at  the  time  of  the  passing 
^^"^^    '     of  the  act)  liable  to  arrest,  whether  upon  the  order  of  a 
V-  judge  or  without  such  order,  shall,  by  the  affidavit  of  him- 

Same  '  self  or  of  some  other  person,  shew  to  the  satis&ction  of  a 
MacPhemon.  J^^  ^^  ^^^  ^^  ^®  ®^^  Superior  Courts,  that  such  plaintiff 
has  a  cause  of  action  against  the  defendant  or  defendant^ 
to  the  amount  of  20L  or  upwards,  or  has  sustained  damages 
to  that  amount,  and  that  there  is  probable  cause  for  be- 
lieving that  the  defendant,  or  any  one  or  more  of  the 
defendants,  is  or  are  about  to  quit  England,  unless  he  or 
they  shall  be  forthwith  apprehended,  it  shall  be  lawful  for 
such  judge,  by  a  special  order,  to  direct  that  such  defendant 
or  defendants  so  about  to  quit  England,  shall  be  held  to 
bail  for  such  sum  as  such  judge  shall  think  fit,  not  exceed- 
ing the  amount  of  the  debt  and  the  damages ;  and  thereupon 
it  shall  b^  lawful  for  such  plaintiff,  within  the  time  which 
shall  be  expressed  in  such  order,  but  not  afterwards^  to 
sue  out  one  or  more  writ  or  writs  of  capias  into  one  or  more 
different  counties,  as  the  case  may  require,  against  any 
such  defendant  so  directed  to  be  held  to  bail,  which  writ  of 
capias  shall  be  in  the  form  contained  in  the  schedule  of 
this  act  annexed,  and  shall  bear  date  on  the  day  on  which 
t)ie  same  shall  be  issued:  Provided  always,  that  the  said 
writ  of  capias  and  all  writs  of  execution  to  be  issued  out  of 
th^  Superior  Courts  at  Westminster,  into  the  counties 
palatine  of  Iiancaster  and  Durham,  shall  be  directed  to 
the  chancellor  of  the  county  palatine  of  Lancaster,  or  his 
deputy  there,  or  to  the  chancellor  of  the  county  palatine 
pf  Durham,  or  his  deputy  there."  Now  the  whole  question 
fums  on  the  meaning  of  this  part  of  the  statute ;  the  section 
does  not  say  that  in  those  cases^  or  under  those  circum- 
stances, where  the  defendant  was  not  previously  liable  to 
arrest,  that  he  shall  be  so  under  the  new  process ;  but  that 
ii^  every  action,  that  is  to  say,  in  every  sp^es  of  action, 
(of  which  this  is  one)  in  which  the  defendant  was  at  the 
time  of  the  passing  of  this  act  liable  to  arrest,  the  judge 
ffl)^  have  power  to  order  process  to  issue  pnder  thb  act 
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This  construction  is  in  accordance  with  the  common  and        1840. 
oidinaiy  meaning  of  the  words  of  this  section ;  and  acts       bJ[^JJ^ 
of  parliament  ought  always  to  be  construed  as  using  the  »• 

words  in  their  common  and  ordinary  sense,  unless  it  appears  Same 
fix>m  the  other  parts  of  the  enactment  that  an  absurdity  macPkermn. 
will  follow  from  so  doing.  Now,  that  certainly  is  not  the 
case  here;  for  the  context  saying  that  the  new  writ  of 
capias  may  go  to  the  counties  palatine,  to  be  directed  to 
the  chancellor  there,  shews  a  power  in  the  judge  to  issue 
such  writ  for  201.  and  upwards,  as  described  in  the  former 
part  of  the  section,  and  without  distinction  of  the  county 
palatine  in  any  case.  The  necessary  effect  of  the  section 
is  to  authorize  the  judge  to  issue  this  writ,  and  once  issued, 
no  limit  is  placed  to  its  operation.  In  order  to  support 
the  opposite  construction  contended  for  by  the  sheriff  in  this 
case,  qualifying  words  must  be  introduced  into  this  part  of 
the  act,  such  as,  that  the  writ  of  capias  is  not  to  issue  to  a 
county  palatine  at  all,  or  that  it  is  to  have  no  effect  there 
unless  when  allowed  by  the  judges  of  it  The  introduction 
of  words  in  this  manner  may  be  proper  when  an  enactment 
is  not  sensible  or  rational  without  them ;  but  such  is  not 
the  case  here  in  the  present  instance ;  on  the  contrary,  by 
the  construction  which  we  put  on  this  section,  the  plaintiff 
has  the  full  benefit  of  aU  the  legislature  intended  to  give 
him,  viz.  the  power  of  arresting  the  defendant  by  means  of 
several  concurrent  writs  issued  into  different  counties; 
an  advantage  of  which  he  would  be  to  a  certain  extent 
deprived,  if  the  defendant  were  resident  in  a  county  pala- 
tine ;  and  i^  on  the  other  hand,  the  plaintiff  chooses  to 
bring  his  action  in  a  county  palatine,  he  can  still  resort  to 
the  same  writ  by  application  to  a  judge  of  the  Court  of  the 
county  palatine.  The  point  in  question  in  this  case  does 
not  appear  to  have  as  yet  been  formally  decided ;  but  we 
have  been  informed  by  Lord  Chief  Justice  Tindal,  that  he, 
on  one  occasion,  discharged  a  person  arrested  in  a  county 
palatine  for  a  sum  under  SOL,  but  that  he  afterwards  ^- 
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1840.  tertained  doubts  as  to  the  propriety  of  haying  done  so. 

^^"^^1^^  These  rules  must,  therefore,  be  discharged,  but  without 

^'  costs. 
Sftme  Rules  discharged. 

BIacPhebbom. 


Dob  d.  Bhomlbt  v.  Bos. 

Service  of  a  de-  CPOLE  moved  for  judgment  against  the  casual  ejector, 
ojectmrat'apon  ^^^  ^^  ^®  premises  sought  to  be  recovered  was  in  the 
■  «>lw»y  com.  pofigession  of  the  London  and  Blackwall  Railway  Company. 

peny,  accord-     *  . 

mgtothe  By  the  act  under  which  the  Company  was  constituted 
ecribed  in  their  (7  Wm.  4,  c  123,  s.  140)  it  was  enacted,  that  in  all  cases 
bdM finT^^^  in  which  it  might  be  necessary  to  serve  any  summons  or 
initance.  demand,  or  any  notice  in  any  suit  or  other  proceeding  in 

law  or  equity  upon  the  Company,  personal  service  thereof 
upon  the  secretary  or  derk  of  the  said  Company,  or  leaving 
the  same  at  the  office  of  the  said  Company,  or  of  the 
secretary  or  clerk,  or  delivering  the  same  at  such  office  of 
the  Company,  or  at  the  last  or  usual  place  of  abode  of  such 
secretary  or  clerk,  or  in  case  the  same  respectively  shall 
not  be  found  or  known,  then  personal  service  thereof  upon 
any  other  agent  of  or  officer  employed  by  the  said  Company, 
or  on  any  one  director  of  the  said  Company,  or  delivering 
the  same  to  some  inmate  of  the  last  or  usual  place  of  abode 
of  such  agent,  officer,  or  director,  shall  be  deemed  good 
and  sufficient  service  of  the  same  respectively  on  the  said 
Company.  The  service  had  been  effected  according  to 
the  act,  and  the  only  question  was  whether  the  rule  was 
nisi  or  absolute  ? 

Per  Curiam. — It  is  absolute  in  the  first  instance. 
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Mann  v.  Williamson. 
fjrRAYj  having  obtained  a  rule  nisi  for  judgment  as  in  pn  motion  for 

^  judg^meiit  BS  in 

case  of  a  nonsuit,  case  of  a  non- 

snit,  an  affi- 
davit stating 

Cowling  shewed  cause,  upon  an  a£5davit,  which  stated,  ^|^n^^£^/ 
^  alter  the  declaration  had  been  filed,  the  plaintiff  ascer-  tained  that  the 

defendant  was 

tained,  upon  numerous  inquiries,  that  the  defendant  was  minsoWentcir- 
in  insolvent  circumstances,  and  for  that  reason  had  in-  ^^^^^^^ent 
strocted  his  attorney  not  to  pwKjeed  to  trial"    He  offered  ^"-^^ 

a  Stet  processus.  a  stet  prooes- 

SU8. 

Grai/y  in  support  of  the  rule,  contended,  that  the  &ct  of 
the  plaintiff  having  ascertained  the  defendant's  insolvency 
after  declaration,  did  not  afford  any  excuse  for  his  not 
proceeding  to  trial,  and  that  in  order  to  be  effectual,  the 
affidavit  should  have  shewn  that  the  plaintiff  was  not  ac- 
quainted with  the  insolvency  until  after  issue  joined*  He 
fiurther  objected,  that  the  plaintiff  did  not  state  the  in- 
solvency as  a  &ct  within  his  own  knowledge,  and  referred 
to  SymeM  v.  Moor  (a),  in  which  it  was  held  to  be  no  answer 
to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  that  the 
plaintiff  had  been  informed  and  believed  the  defendant  to 
be  in  insolvent  circumstances. 

Per  Cubiam. — There  is  not  sufficient  ground  shewn  for 
us  to  award  a  stet  processus,  and  we  can  only  dischaige  the 
rule  upon  a  peremptory  undertaking. 


Rule  accordingly. 


(a)  AfUe,  p.  773. 
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1840. 


In  an  action 


Laibd  v.  Pyne  and  Another. 

Assumpsit.     The  first  count  of  the  dedaradon  was 
for  refbfing  to    upon  an  agreement  for  the  sale  of  a  large  parcel  of  land 

complete  an       ,    ,        .  ,        ,  .     .«•         ,  •      i  ^    « 

agreement  for  '  belonging  to  the  plaintiff,  and  contained  ayennents  of  the 
^p^ase  plaintiff's  readiness  and  willingness  to  shew  a  good  tide, 
measure  of        ^nd  to  execute  proper  conveyances  accordinir  to  the  afiree- 

damage  ib  not  *      *  •'  ^  ^ 

the  amount  of  ment,  but  that  the  defendants  refused  to  complete  the  bar- 

mraeyTbut  ffin  and  discharged  the  plaintiff  fix>in  perfonnance.    Theie 

dun  Jre  as  the  ^^^  ^^  counts  for  use  and  occupation,  goods  sold  and 

plain^ff  has  delivered,  and  for  money  due  on  an  account  stated.     Pleas, 

actually  8U8« 

tained  by  the  non  assumpserunt  to  the  whole  declaration,  and  several  other 
tract.      ^°'   ^leBB  to  the  first  count     Upon  the  trial  before  Bo^e,  B., 

at  the  last  Liverpool  Assizes,  a  verdict  was  found  for  the 
plaintiff  upon  all  the  issues.  It  was  submitted,  on  the  part 
of  the  plaintiff,  that  with  reference  to  the  first  count,  the 
jury  ought  to  give  damages  to  the  amount  of  the  purchase- 
money,  in  addition  to  interest  upon  it,  but  the  learned 
Baron  ruled,  that  the  plaintiff  was  entitled  upon  the  first 
(iount  to  damages  only  for  the  non-fiilfilment  of  the  bargain, 
and  that  the  amount  of  the  purchase^noney  and  interest 
was  not  the  true  measure  of  damages  upon  the  whole  de- 
claration. The  jury  gave  7501,  damages  upon  the  whole 
declaration,  which  sum  included  interest  upon  the  purchase 
money,  but  no  part  of  the  amount  of  the  purchase-money, 
which  was  4125/. 

CressweU  now  moved  for  a  rule,  to  shew  cause  why  the 
damages  should  not  be  increased  by  the  sum  of  4125/.,  the 
amount  of  the  purchase-money.  \Alderi(m^  B. — Your  ap- 
plication is  in  effect  for  a  specific  performance.]  The 
plaintiff  is  entided  to  the  money  agreed  upon,  having 
failed  in  no  part  of  his  agreement.  It  is  like  the  case  of  a 
sale  of  goods,  where  the  vendee  refuses  to  take  them,  the 
vendor  may  recover  the  price  in  an  action  for  goods  bar- 
gained and  sdd     [Parke,  6. — There  the  property  passes ; 
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here,  the  property  does  not  pass,  but  still  remains  in  the  1840. 
plaintiff.  The  land  belongs  to  the  plaintiff,  and  he  might  i^Anto 
immediately  after  the  verdict  bring  an  action  of  ejectment]  v. 

The  plaintifis  would  be  bound  to  convey  the  land  to  the  and  Another. 
defendants,  and  a  Court  of  Equity  would  compel  him  to 
do  sa  [Aldersony  B. — What  is  the  measure  of  damages 
in  an  action  for  non-occeptatice  of  goods  ?]  The  seller  in 
that  case  disaffirms  the  bargain,  in  consequence  of  the 
buyer^s  refusal  to  accept,  and  does  not  daim  the  price,  but 
only  the  difference  between  the  agreed  price  and  the 
market  price  or  nominal  damages.  His  situation  is  analogous 
to  that  of  a  seller,  who,  upon  the  buyer's  refhsing  to  stand 
by  the  baigain,  re-sells,  and  claims  the  difference  between 
the  price  upon  the  re-sale,  and  the  price  contracted  for 
originally.  In  Hawkint  and  Another  v.  Kemp  (a),  which 
was  an  action  upon  a  contract  for  the  sale  of  lands,  a  ver- 
dict was  found  in  fietvour  of  the  plaintiffs,  for  the  difference 
between  the  amount  of  the  purchase-money  and  the  deposit 
which  had  been  paid,  subject  to  the  opinion  of  the  Court  upon 
a  case,  whether  the  plaintiflb  had  a  good  title,  and  could 
convey  the  property  to  the  defendant  [Aldersonj  B.— In 
that  case,  the  purchaser  might  be  willing  to  take  the  pro- 
perty, if  the  opinion  of  the  Court  should  be  in  favour  of 
the  plaintiff's  title.]  The  report  contains  no  intimation  to 
that  effect,  and  in  SugderCs  Vendors  and  Purchasers^  it  is 
laid  down  generally  that  the  vendor  may  sue  the  vendee 
for  the  price.  [^Parke,  B. — The  only  question  is,  what 
damages  the  pUuntiff  has  sustamed  from  the  defendants* 
breach  of  contract?]  Upon  the  sale  of  a  large  plot  of 
lands,  it  would  be  a  great  hardship  if  the  seUer  is  to  be  bound 
to  keep  the  land  agreed  for,  and  cannot  recover  the  price 
for  which  he  has  sold  it  [^Alderson,  B. — A  case  of  peculiar 
hardship  would  furnish  strong  observations  to  the  jury  as  to 
the  amount  of  damages.] 

(a>  3  East,  410. 
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1840.  Parkb,  B.— This  is  a  dear  case.    The  jriaintiff  btm  the 

land,  the  title  to  which  cannot  be  passed  from  him  widioiit 
a  conyeyanoe.  He  cannot  have  the  land,  and  also  recover 
the  value.  I  think  that  the  ruling  of  my  brother  Jto^s 
was  perfectly  correct    There  must  be  no  role. 

Aldsbson,  Gubnbt,  and  Rolfb  concurred. 

Rule  refused. 


BoDEMHAM  imd  Others  v.  Hill. 

Meu  need  not  ASSUMPSIT  for  work,  labour,  and  materials,  monej 
ftYerificatioo^  paid,  and  money  due,  on  an  account  stated.  The  defend- 
^nteln^^ma.  *°^  pleaded,  that  he  did  not  within  rix  years  next  be- 
tide matter,       fore  the  commencement  of  this  suit,  promise  in  manner 

therefore  a  plea 

of  the  Statute  and  form,  as  the  plaintifls  have  above  alleged,  wherefixe, 
SHAluiT'"^  she  prays  judgment  if  the  plaintifls  ought  to  have  their 
fi«od***'*^riai  ^^'^^^^  action  against  her.  Special  demurrer,  assigning 
demurrer.         for  causcs,  that  it  is  a  rule  of  pleading,  that  every  pka 

shaD  conclude,  either  with  a  verification,  or  to  the  country. 
Yet,  the  said  plea,  though  purporting  to  contain  mat- 
ters in  bar  of  the  said  damages,  and  rights  of  action  of 
the  plaintifls,  set  forth  in  the  said  declaration,  does  not 
conclude,  either  with  a  verification^  or  to  the  country,  con- 
trary to  the  above  mentioned  rule. 
The  Court  called  upon 

Manning^  Serjt,  to  support  the  plea.  A  plea  need  not 
conclude  with  a  verification,  unless  it  contains  aflSrmalive 
matter.  \Parhef  B. — As  fiir  as  my  experience  goes,  it  has 
always  been  the  practice  to  conclude  pleas  of  the  Statute 
of  Limitations  with  a  verification.]  It  may  undoubtedly 
be  the  practice,  but  the  practice  is  not  supported  by  the 
older  authorities,  and  seems  to  have  prevailed  from  the 
inattention  of  pleaders  to  the  principle  upon  which  a  veri- 
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ficadon  is  adopted.  MiUnevy  an  attorney  v.  Cr{nadaB{a),  1840. 
was  decided  in  the  3  W*  &  M.,  which  is  a  direct  aathority  ^j  >r— ' 
in  pointy  and  is  as  follows : — Case  for  fees,  &c.y  and  inde-  and  Others 
bitatus  for  fees,  and  labour  in  al'  negot  The  defendant  hill. 
pleads  the  statute  of  1  Jac  1,  c.  7,  s.  1,  that  no  bill  was 
delivered  under  his  hand.  Demurrer,  because  he  hath  not 
averred  his  plea.  Et  per  Curiam,  ^'  it  is  needless  if  a  nega- 
tive plea."  The  rule  is  correctly  stated  in  Com.  Dig*  tit 
'<  Plead^  (E  33),  r»z.,  that  '<  all  pleas  in  the  a£Brmative, 
ought  to  be  averred  by  et  hoc  paratus  est  verificare."  But 
pleas  in  the  negative  need  not  be  averred.  As  in  assump- 
sit, by  an  attorney  for  fees,  if  the  defendant  pleads  no  bill 
delivered  under  his  hand,  pursuant  to  the  statute  3  Jac, 
there  is  no  need  of  a  verification.  So  to  a  scire  fecias  upon 
a  recognizance  aguinst  bail,  if  the  defendant  pleads  that  the 
judgment  is  pending,  and  not  determined,  he  need  not  say 
prout  patet  per  recordum.  It  is  usual  to  conclude  an 
avowry  with  a  verification,  but  in  Co.  IaL  303  a,  it  is 
said,  ^  counts,  or  such  as  be  in  the  nature  of  counts,  (as  an 
avowry,  wherein  the  defendant  is  an  actor)  need  not  be 
averred,  but  all  other  pleas  in  the  affirmative  ought  to  be 
averred,  et  hoc  paratus  est  verificare,  &&,  but  pleas  merely 
in  the  negative,  ought  not  to  be  averred,  because  a  negative 
cannot  be  proved."  That  is  a  stronger  case  than  the 
present,  because  there,  new  matter  is  introduced.  A  plea 
of  nul  tiel  record  being  in  the  negative,  need  not  be  averred, 
Obin  V.  Knott  (i).  So  a  challenge  of  an  array  need  not  be 
averred,  27  fA.  813  &.  Brett  v.  Rigden  (c),  and  Barker  v. 
Forrettf  are  authorities  to  the  same  effect 

Whatehfi  in  support  of  the  demurrer.  The  practice, 
reason,  and  authorities,  shew  that  this  plea  is  bad  for  want 
of  a  proper  conclusion.  In  Com.  Dig.  tit  ^'  Pleader/'  (E  28), 
it  is  said,  that  <^eveiy  plea  shall  have  its  proper  conclusion,*' 

(a)  1  Show.  338.  (c)  1  Plow.  340. 

ijb)  Fortes.  339. 
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1840.        and  there  is  no  instance  to  be  found  in  which  a  plea  of  this 
'tr^^      ^      description  has  not  been  verified     The  case  of  Millner  v. 

BODENHAM  *^  ^  ^  J  1_ 

and  Others      Crotvdail  was  cited  in  Knotoks  v.  Stevens  (a),  and  must  be 
HiLi^         considered  as  expressly-  overruled  bj  that  authority,  which 
decided  that  every  plea  must  conclude  with  a  verification^ 
or  to  the  country.     It  is  an  established  rule,  that  where- 
ever  new  matter  is  introduced,  the  pleading  must  condnde 
with  a  verification,  in  order  to  give  the  other  party  an 
opportunity  of  answering  it,  1  Wilms.  Sound*  103  a,  Cowper 
V.  Towers  (6).     [Parke,  B. — The  argument  on  the  other 
side  is,  that  it  is  only  necessary  when  the  plea  contains 
affirmative  matter,  which  the  defendant  must  prove.]     In 
Cam.  Dig.  tit. ''  Pleader,"*  (£  32),  it  is  said, ''  if  tlie  defendant 
pleads  a  fact  merely  in  the  negative,  he  ought  to  condnde 
to  the  country,  for  a  negative  cannot  be  averred."    Tlie 
present  plea  is  not,  strictly  speakings  a  plea  in  the  negative, 
and  should  conclude  with  a  verification.     The  precedents 
in  £•%*«  Entries,  and  other  books,  support  this  view  of 
the  case.     An  avowry  forms  an  exception,  because  it  is 
in  the  nature  of  a  count     In  Wheatley  v.    WilUams  (e), 
where  a  plea  of  the  Statute  of  Limitations  concluded  to 
the  country,  the  Court  held  that  there  had  been  no  conect 
issue  joined,  and  set  aside  the  verdict. 

Lord  Abingbb,  C.  B.-^I  am  not  aware  that  the  hoc 
paratus  est  verificare  is  of  any  value;  nor  do  I  see  any 
particular  benefit  in  it ;  and  it  dearly  appears,  fitun  die 
andent  authorities,  that  there  is  no  occasion  to  make  use  of 
it  when  negative  matter  is  pleaded  I  am  willing  to  admit, 
that  the  general  practice,  so  far  as  I  recollect,  has  been  what 
is  contended  for  on  the  part  of  the  plaintiff,  but  my  brother 
Manmnff  has  successfiilly  shewn,  firom  the  old  authorities, 
that  it  is  not  necessary  to  add  it  in  a  plea  like  the  present 
The  plaintiff  may  have  leave  to  amend. 

(a)  1  C.»  M.  &  It  26.  (e)  1  M.  &  W.  533. 

{b)  I  Latw.  9S. 
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Pabke,  B. — The  general  practice  has  certainly  been,  in  1840. 

a  plea  of  the  Statute  of  Limitations,  to  insert  the  hoc  parar  b^p^ham 

tus  est  verificare :    but  I  am  now  satisfied  from  the  old  "»<i  Others 

authorities,  and  from  good  sense,  that  it  is  unnecessary  to  Hill. 
have  such  an  averment  (a). 

Judgment  for  defendant,  with  liberty  to  plaintiff  to  amend* 
(a)  See  Fanshaw  v.  Morrison,  2  Salk.  520. 


Beckett  v.  Dutton. 

J.  HE  declaration  in  this  case,  set  forth  a  promissory  note  A  declaradoii 

for  2502.,  made  by  the  defendant,  and  bearing  date  the  9th  promissory 

day  of  November,  1838,  payable  to  the  plaintiff,  or  order,  ^^^^^ 

on  demand.     Upon  the  trial,  before   ColtmaTh  J*9  at  the  fendant,  dated 

last  assizes,  for  the  county  of  York,  the  plaintiff,  in  support  yember,  isds, 

of  his  case,  produced  a  joint  and  several  note  for  250L,  pJJntiff  wi 


I 

day  of  November,  1837,  payable  to  the  plaintiff,  or  order,  produced  in 


made  by  the  defendant  and  his  wife,  bearing  date  the  6th  demand;  at  the 

•^  ^  tnal,  the  note 


AvidfiDCfi  was 

twelve  months  after  date,  witii  interest     It  appeared,  that  a  joint  and 
at  the  date  of  the  note  produced,  the  plaintiff  had  advanced  J®^?f^?*^ 
237Z.  10^.  to  the  defendant's  wife,  and  there  was  no  evidence  by  defendant 

and  his  wife 

to  shew  tiiat  there  had  ever  been  any  other  note  transaction  dated  the  6th  of 
between  die  parties.     The  learned  judge  ordered  tiie  de-  leaTpayable 
claration  to  be  amended,  so  as  to  make  it  correspond  with  ^  plaintiff, 

^  ^  ^        •*■  twelve  months 

the  note  produced  in  evidence,  and  a  verdict  was  found  after  date,  with 
for  the  plaintiff,  with  liberty  for  the  defendant  to  move  to  did^n^t  appear 
enter  a  nonsuit  ^^  *\^''®  ''f 

any  other  note 
between  the 

W.  H.  Watsouy  now  moved  accordingly.  The  variance  that  this  was  a 
in  this  case,  is  not  of  that  nature  which  the  judge  had  power  ^ht^^  *° 
to  amend  under  the  9  Geo.  4,  c.  16,  and  3  &  4  Wm.  4,  ««nendod  at 

.  the  trial« 

c.  42,  s.  23.  A  variance  in  point  of  date  might  be  properly 
amendable ;  but  here,  the  note  declared  upon,  and  the  one 
produced,  differ  in  most  essential  particulars.  Besides,  the 
defendant  has  been  materially  prejudiced  in  his  defence. 
VOL.  Tin.  K  K  K  n.  p.  c. 
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1840.        A  note  for  250/L,  with  interest,  appears  to  have  been  given 
^"^"^j^      '     upon  a  loan  of  237i  10*.,  more  than  a  year's  interest  hav- 
V.  ing  been  included  in  the  amount  of  the  note,  and  in  addi- 

tion  to  that,  interest  having  been  stipulated  for.  The 
plaintiff,  however,  by  the  form  of  declaration,  has  precluded 
the  defendant  firom  pleading  usury,  because  in  such  a  plea, 
the  transaction  must  have  been  truly  set  out,  and  if  that 
had  been  done,  the  plea  would  have  been  bad  for  not  con- 
fessing the  making  of  the  particular  note  declared  upon. 
On  the  other  hand,  if  the  plea  had  confessed  it,  the  &cts 
would  not  have  supported  the  plea.  The  defendant  has 
been  compelled  to  resist  the  present  action,  since,  if  he  had 
allowed  judgment  to  go  by  default,  that  judgment  could  not 
have  been  pleaded  in  bar  to  a  fresh  action  on  the  actual 
note. 

Parke,  B. — Similar  aiguments  might  be  uiged  in  all 
cases  of  amendments  imder  the  statute  3  &  4  Wm.  4,  c.  42, 
s.  23.  It  does  not  appear  that  there  was  more  than  one  note 
in  existence,  and  it  is  quite  dear  that  there  has  been  a 
misdescription  of  that  particular  note.  If  there  was  any 
usurious  transaction  connected  with  it,  that  defence  mi^t 
have  been  pleaded  to  the  note  as  set  out  It  seems  to  me, 
that  the  amendment,  under  the  circumstances,  was  veiy  fit 
and  proper. 

Aldebson,  B. — It  appears  to  me,  that  this  is  the  very 
case  for  an  amendment 


Gurnet,  and  Rolfe,  B.'s  concurred. 


Rule  refused. 
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1840. 

Brown  v  Smith. 

MM.  URLSTONE  had  obtained  a  rule  nisi  for  an  attach-  By  an  award 

ment  for  the  non-performance  of  an  award.     By  the  award,  ^  October, 

which  was   dated   the  «13th  day  of  October,  1840,"  the  J^^\^"a 

arbitrator  had  awarded,  that  the  defendant  should  pay  to  sum  of  money 

-  ,     ,  be  psiQ  on  the 

the  plaintiff  a  certain  sum  of  money  ''on  the  28th  day  of  <<28th  day  of 
October  next"  "^^0^" 

motion  for  an 
attacbment, 

Piatt  shewed  cause,  and  contended,  that  by  the  terms  that  the 
of  the  award,  the  money  was  not  yet   payable.      If  the  ^y^b^e  on  the 
arbitrator  had  intended  that  the  money  should  have  been  ^  ^^^^x 
paid  on  the  28th  day  of  the  same  month  in  which  the  award  month  of 
was  made,  he  would  have  used  the  word  ''  instant "  instead 
of  "  next*    "  October  next "  clearly  meant  October  1841. 

Per  Curiam.  The  word  ''next"  applies  to  the  day 
as  well  as  the  month ;  that  is,  the  money  is  to  be  paid  on  the 
next  28th  day  of  October.  The  rule  must  be  made  ab- 
solute. 


Lord  Boston  v.  Mesham. 
JeRVIS  moved  to  make  a  submission  to  arbitration  a  m«vliI°miK. 


make  a  sub- 

rule  of  Court     The  motion  was  made  upon  a  copy  of  the  ™8«o°  *o  "- 

*-  *  •^  bitration,  a  rule 

submission,  and  the  affidavit  stated,  that  the  party  making  of  Court,  must 
the  application  could  not  obtain  the  original  submission,  in  the  original 
consequence  of  its  being  in  the  hands  of  the  other  party.        therefore  tf  it 

be  in  the  pos- 
session of  the 

Parke,  B. — The  course  is,  to  take  a  rule  to  shew  cause  other  partv,  the 
why  he  should  not  produce  it  grant  a  rule 


Rule  accordingly.       t'Z^t^ 


to  produce  it. 


K  K  &  2 
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1840. 


In  moving  to 
set  aside  pro- 
ceedings for  ir- 
regulftrity,  if  a 
previous  ap- 
plication has 
been  made  at 
Chambers 
within  the 
limited  time 
that  fact  should 
appear  upon 
affidavit,  al- 
though the 
judge,  before 
whom  the  ap- 
plication has 
been  made,  is 
in  Court,  and 
certifies  the 
fact. 


GOREN  V,  TUTE. 

JU  UMFREY  had  obtained  a  rule  nisi,  to  set  aside  the 
copy  served  of  a  writ  of  summons,  on  the  ground,  that  the 
name  and  place  of  abode  of  the  attorney  suing  out  the  writ, 
was  not  indorsed  thereon,  as  required  by  sec  12  of  stat 
2  Wm.  4,  c.  39.  A  previous  application  had  been  made 
to  Guriieyy  B.,  at  Chambers,  who  refused  to  interfere.  The 
affidavit  in  support  of  the  rule,  made  no  mention  of  the 
application  to  the  Judge  at  Chambers,  but  he  being  present 
in  Court,  stated  that  to  be  the  fact 

Corrie  shewed  cause.  This  objection  is  an  irregularity 
only  according  to  10  Reg.  Gen.  M.  T.  3  Wm,  4  {a\  and 
the  application  not  having  been  made  within  eight  days  from 
the  service,  is  clearly  too  late.  It  is  true,  that  the  application 
at  Chambers  was  in  time,  but  the  Court  can  know  nothing 
of  that,  as  it  is  not  brought  before  them  by  affidavit 

Iluinfreyy  contra.  The  presence  of  the  Judge  in  Court 
is  sufficient  It  is  never  necessary  to  verify  a  Judge's  order 
by  affidavit 

Parke,  6. — This  is  an  objection  strictissimi  juris,  but 
it  must  prevail.  The  affidavit  should  have  shewn  the  pre- 
vious application  at  Chambers.  The  present  rule  must  be 
discharged,  but  without  costs. 


Alderson,  B. — The  Court  cannot  take  notice  of  any- 
thing which  docs  not  appear  on  the  affidavit  The  case  of 
a  Judge's  order  bears  no  analogy  to  the  present,  for,  the 
order  when  produced,  speaks  for  itself;  but  it  is  too  much 
to  tax  the  memories  of  the  Judges  on  the  subject  of  each 
case. 

Rule  dischaiged. 
(a)  AntCt  vol.  I,  p.  473 
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MaUNSELL   V.    AiNSWORTH. 

1  HIS  was  an  action  on  the  case  against  the  defendant.  The  question 

^  ^  .  .^  ^  •  1     •  «  as  to  whether 

tor  not  appeanng  as  a  witness  at  a  trial,  m  pursuance  of  a  subp<Biia  ad 
a  subpoena.     The  declaration  was  in  the  usual  form.     The  ^Jjj^fth^  ^ 
cause  was  tried  before  Rolfey  B.,   at  the   last    Liverpool  reasonable 

,  .  timC)  depends 

Assizes,  when  it  appeared  that  the  defendant  was  served  upon  the  cir- 
with  the  subpoena,  at  about  twelve  o'clock  on  the  day  of  the   each  puticular 
triaL  which  took  place  about  five  o'clock.     The  defendant  ^'*  therefore, 

^  where  the  de- 

was  standing  on  the  steps  of  the  Court-house  at  the  time  fendant  was 

4^  served  at  1 2 

he  was  served;   and  the  party  who  served  him  proved  that  o'clock,  while 
he  told  him  at  the  time,  that  the  trial  was  coming  on  that  gj^g  "f the '  ^ 
day,  to  which  the  defendant  answered,  "  Very  well."     It  Court-house, 

"         ,  ^  J  and  was  told 

was  objected,  on  the  part  of  the  defendant,  that  the  service  that  the  trial 
was  insufficient,  but  the  learned  Baron  considered  that  there  the  same  day, 
was  evidence  to  go  to  the  jury,  that  the  service  had  been  so'.ciock 
made  within  a  reasonable  time.     The  jury  having  found   -Hi?^  Aat  the 

■i-rii''«»  •'•'  o  service  was 

a  verdict  for  the  plamtifr,  sufficient 

In  an  action 
for  not  ap- 

Ramshay  now  moved  for  a  new  trial,  on  the  ground  that  ^^^  JJ/^i 
no  duty  was  thrown  upon  a  witness  to  attend  a  trial,  when  claration  need 

not  aver  in  ex- 
he  was  only  served  with  a  subpoena  on  the  same  day,  Ham-  press  terms, 

T        c%±  A  /   \  that  the  sub- 

tnond  v.  Stewart  {a)  poena,  was 

served  within  a 
reasonable 

Parke,  B.  — There  is  no  doubt  that  the  witness  must  be  time,  the  usual 

served  with  a  subpoena  within  a  reasonable  time  ;  but  what  <*the  defendant 

constitutes  a  reasonable  time,  varies  according  to  the  circum-  ^J^[  J^^^  ^p- 

stances  of  each  particular  case.    Here,  the  evidence  plainly  peaked,  and 

*  ,      .  .  "*d  no  reason- 

shoviTs  that  the  service  was  within  a  reasonable  time.  able  cause  for 

omitting  to  do 
so,'*  is  suffi- 

Alderson,  B, — The  expressions  used  by  the  defendant,  ^'®"^' 
are  equivalent  to  an  admission  by  him,  that  the  service  was 
within  a  reasonable  time. 


(a)  1  Str.  510. 
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AlNSWOBTH. 


Ramshay  then  moved  to  arrest  the  judgment,  on  the 
ground  that  the  declaration  contained  no  averment  that  the 
service  was  within  a  reasonable  time. 

Alderson,  B. — There  is  an  averment  that  he  could  and 
might  have  appeared,  and  had  no  reasonable  cause  for 
omitting  to  do  so. 

Pajike,  B. — This  declaration  is  according  to  the  prece- 
dents, and  is  quite  sufficient 

Rule  refused. 


Beavan  v.  Tanner. 

b°  SdS^"       BaRSTO  W  moved  for  a  rule  to  plead  several  matters, 
affainst  maker    The  action  was  brought  by  the  indorsee  against  the  maker  of  a 

of  a  promissory  ,  -,  jiji.#»ii- 

note,  the  Court  promissory  note,  and  It  was  proposed  to  plead  the  following 

reftised  to  -x 

pleas : — 

first,  a  traverse  of  the  making  of  the  note. 

Second,  a  traverse  of  the  indorsement  to  the  plaintiff. 

Third,  that  the  note  was  obtained  by  finaud,  and  that 
plaintiff  took  it  with  knowledge  of  the  fraud. 

Fourth,  that  the  note  was  given  for  the  accommodation 
of  the  payee,  and  indorsed  by  him  to  the  plaintiff,  with 
notice  and  without  consideration. 

Fiflh  set  forth  a  collateral  agreement,  on  the  terms  of 
which  the  payee  held  the  note ;  that  the  payee,  contrary  to 


allow  the  de- 
fendant  to 
plead,  <<that 
the  note  was 
obtained  by 
fraud,  and  that 
the  plaintiff 
took  it  with 
knowledge  of 
the  frau^**  to- 
gether  with  a 
plea  shewing 
**  firaud  and 
want  of  con- 
sideration for 
the  making  of 
the  note,  and  ■■*»•• 

that  the  plain-    good  faith,  indorsed  it  to  the  plaintiff,  who  took  it  with 
to  sudb  \^o^  notice  of  the  terms  on  which  it  was  held  by  the  payee,  and 

and  that  tibe 

indorsement 

was  without 

consideration.'* 

Nor  a  plea 

that  the  note 

was  given  to 

the  payee  to 

indemnify  him  against  loss  on  the  re-sale  of  an  estate,  that  no  loss  had  arisen,  tmd  Aai  that 

wa»  wi  eonsidertUion  for  the  indorsement,  together  with  a  plea  that  the  note  was  given  to  payee 

for  a  special  purpose,  and  indorsed  to  plaintiff  in  fraud  of  defendant,  and  witkotit  eonndtratum. 


without  consideration. 

Sixth,  that  the  note  was  given  by  defendant  to  payee,  to 
indemnify  him  against  any  loss  that  might  arise  on  the  sale 
of  a  certain  landed  estate;  that  no  loss  had  arisen,  and  that 
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there  was  no  consideration  for  the  indorsement  of  the  note        1840. 
by  the  payee  to  the  plaintiff.  ^"beat 

Seventh,  stated  other  &et8.  shewins:  fraud  and  want  of  «• 

Tanner. 
consideration  for  the  making  of  the  note;  and  that  the 

plaintiff  was  a  party  to  such  fraud ;  and  that  the  indorse- 
ment to  him  was  without  consideration. 

Eighth,  that  there  was  no  consideration  for  the  making 
of  the  note  ;  and  that  it  was  indorsed  to  the  pldntiff  after 
it  became  due,  without  the  defendant's  authority. 

Ninth,  that  the  note  was  given  to  the  payee  for  a  special 
purpose  only ;  and  that  it  was  afterwards  indorsed  to  the 
plaintiff  contrary  to  such  purpose,  in  fraud  of  the  defendant, 
and  without  consideration. 

Tenth,  That  the  note  was  given  for  a  debt  erroneously 
supposed  to  be  due  to  the  plaintiff,  from  a  certain  party 
other  than  the  defendant ;  and  that  it  was  subsequently  in- 
dorsed without  consideration. 

Ogle  shewed  cause  in  the  first  instance,  and  objected  to 
the  fifth  plea  being  the  same  as  the  fourth. 

Barstowy  contra,  contended  that  the  fourth  and  fifth  pleas 
differed,  inasmuch  as  the  fourth  shewed  that  there  was  no 
consideration  for  the  note ;  the  fifth,  that  there  was  a  failure 
of  consideration,  which  could  not  be  given  in  evidence 
under  the  former. 

Ogk,  then  the  seventh  is  a  repetition  of  the  third  plea ; 
and  the  ninth,  of  the  sixth. 

Per  CuBiAM. — The  seventh  plea  is  a  mere  ampUfication 
of  the  third;  and  the  defendant  must  elect  between  the 
sixth  and  ninth.  The  words  ^^  and  without  consideration,'' 
must  be  struck  out  of  the  fifth  plea,  otherwise  it  is  the 
same  as  the  sixth. 

Rule  accordingly. 
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On  motion  for 
an  attachment 
for  non  deli- 
very of  a  bill, 
to  a  party 
pursuant  to 
rule  of  Court, 
the  affidavit 
should  bemada 
by  the  party 
himself;  that  of 
a  third  person 
is  insufficient 


Potter  v.  Back. 

xjrRAY  moved  for  a  rale  to  shew  cause  why  an  attach- 
ment should  not  issue  against  the  attorney  of  one  of  the 
parties,  for  not  delivering  a  bill  to  one  Lambert,  (the  attor- 
ney of  the  other  party)  pursuant  to  a  rule  of  Court  by 
which  he  had  been  ordered  to  do  so,  within  seven  days  fiom 
the  service  of  the  rule.  The  only  question  was,  whether 
the  affidavit  of  the  non-delivery  of  the  bill  was  sufficient, 
not  being  made  by  Lambert,  but  by  his  managing  clerk. 


Per  Curiam. — As  this  is  a  motion  for  an  attachment,  the 
affidavit  should  be  sworn  by  Lambert,  to  whom  the  bill  was 
to  be  delivered,  and  who  can  make  a  more  positive  and 
satis&ctory  affidavit  A  fresh  application  may  be  made 
upon  an  amended  affidavit 

Rule  revised. 


Where  a  writ 
of  summons  was 
sent  to  the  de- 
fendant,  who 
retained  it  \ 
the  Court  re- 
fused a  rule, 
calling  on  him 
to  show  cause 
whv  the  plain- 
tiff  should  not 
be  at  liberty  to 
enter  an  ap- 

Eearance  ror 
im  without 
the  indorse- 
ments of  ser- 
vice required 
by  R.  M.  T. 
3  Wm.  4,  s.  3. 


Atkinson  v.  Howell. 

xJ^MALLE  Y  moved  for  a  rule,  calling  upon  the  defendant 
to  shew  cause  why  the  plaintiff  should  not  be  at  liberty  to 
enter  an  appearance  for  the  defendant  according  to  the 
statute,  without  indorsing  upon  the  summons  the  week 
and  month  of  service,  as  required  by  the  third  rule  of 
M.  T.  3  Wm.  4  (a).     It  appeared  that  the  original  writ  had 


(a)  And  it  is  further  ordered 
that  the  person  serving  a  writ  of 
stunmonsy  shall  within  three  days 
at  least  after  such  service  indorse 
on  such  writ,  the  day  of  the  week 
and  month  of  such  service,  other- 
wise the  plaintiff  shall  not  be  at 


liberty  to  enter  an  appearance  for 
the  defendant,  according  to  the 
statute,  and  every  affidavit,  upon 
which  such  appearance  shall  be 
entered,  shall  mention  the  day 
on  which  such  Indorsement  was 
made."    4nte,  vol.  I,  p.  4/1. 
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been  sent  by  post  on  the  14th  of  October  to  the  defendant,        1840. 
and  that  he,  on  the  9th  of  November,  acknowledged  the     Atkinson 
receipt  of  it,  and  said  that  he  would  direct  a  settlement  to      howell 
be  made.   In  support  of  the  application,  Brook  v.  Edridge  (a) 
was  cited,  in   which    the   defendant   upon  being  served 
with  process,  snatched  the  original  writ  out  of  the  hands  of 
the  person  serving  it,  and  the  Court  granted  a  similar  rule, 
and  ordered  the  defendant  to  pay  the  costs  of  it     It  was 
submitted  that  as  the  impossibility  of  making  the  requisite 
indorsement  in  due  time,  arose  from  the  defendant's  im- 
proper conduct,  a  rule  ought  to  be  granted. 

Pee  Curiam. — The  plaintiff  has  got  himself  into  the 
difficulty  by  not  following  the  usual  course.  The  defendant 
no  doubt,  as  a  man  of  honour,  should  appear,  but  if  he  re- 
frtses,  we  cannot  assist  you. 

Rule  refused. 

(a)  Ante,  vol,  2,  p.  647. 


Cleworth  r.  PiCKFORD  and  Others. 

Assumpsit  for  work  and  services,  in  and  about  steer-  To  indebitatus 
ing  and  navigating  certain  barges,  &c.,  with  a  count  for  JJUJk*Sd  g^'. 
wooda  sold  and  delivered.  ?^»  *^®  ?®\ 

^  ^  fendants  piead- 

Plea,  that  the  said  sum  of  money  in  the  said  first  coimt  ed  that  the 

mentioned,  was  and  is  wages  which  accrued  due  to  the  respect  of 

plaintiff  for  the  work  and  services  done  and  performed  by  JJoSl  done  by 

the  plaintiff  and  his  servants  for  the  defendant,  as  a  master,  plaintiff,  as 

master  of  a 

in  the  service  and  employ  of  the  defendants,  of  a  certain  boat,  used  hj 
boat  used  by  them  for  the  carriage  of  goods  for  hire,  they  th^  carriage^of 
beinir  common  carriers  of  croods  for  hire ;  and  the  said  sum  g°?^  *^®y 

^>  o  '  beinff  common 

earners,  and 
that  it  was  agreed  that  the  plaintiff,  as  master  of  the  boat,  should  be  chargeable  for  all  pilferings, 
losses,  and  damages  to  goods  under  his  cfaaive,  and  that  the  amount  should  be  deducted  from 
his  wages,  and  might  ^pleaded  as  a  set-o$  the  plea  then  alleged  the  pilferage  of  a  pipe  of 
wine,  while  under  pluntiff 's  charge,  and  claimed  to  set-off  the  damage  sustained  By  defenoants, 
in  consequence  thereof,  against  the  plaintiff's  claim  ;  Held,  that  the  replication,  de  injurifk,  was 
bad :   Held,  also,  by  Ahinger,  C.  B.,  that  the  plea  was  bad,  as  amounting  to  the  general  issue. 


874 


CASES  ON   POINTS  OF  PRACTICE,  EZCH. 


1840. 


Clewobth 

V. 
PiCKFORD 

and  Others. 


of  money  in  the  second  count  of  the  declaration  mentioned, 
was  and  is  the  price  of  certain  goods  sold  and  delivered  by 
the  plaintiff  to  the  defendants,  upon  the  occasion  of  hn 
leaving  their  said  employ,  and  which  had  been  used  by  him 
in  and  about  and  in  respect  of  the  navigation  of  the  said 
boats,  and  the  horses  which  drew  the  same.  And  the  de- 
fendants finther  say,  that  the  jdaintiff  was  hired  by  them  as 
master  of  the  said  boats,  under  and  by  virtue  of  an  express 
contract  and  agreement,  theretofore  and  before  the  accruing 
of  the  said  causes,  to  wit,  on  the  1st  day  of  January,  a.  n. 
1835,  made  between  the  defendants  and  the  plaintiff  in  that 
behalf;  and  which  said  contract  and  agreement  contained 
therein  certain  terms  and  conditions,  subject  to  which  the 
defendants  took  the  plaintiff  into  their  service  and  employ ; 
and  amongst  others,  to  the  following,  that  is  to  say,  that  as 
master  of  the  said  boat,  he  was  to  be  fully  and  absolutely 
responsible  to  the  defendants  for  the  preservation,  safe^, 
and  due  delivery  of  all  goods  taken  on  board  by  him ;  and 
he  was  to  be  charged  for  all  pilferages  of  or  damages  <Mr 
losses  whatsoever  to  or  in  respect  of  any  goods  then  under 
his  charge,  by  whomsoever  committed ;  and  that  the  amount 
of  the  said  pilferages  or  damages  so  sustained,  although  not 
actually  paid  by  the  defendants  by  reason  thereof  were  to 
be  deducted  from  his  wages  or  other  demand  of  his  against 
the  defendant,  and  might  be  pleaded  or  set-off  accordingly. 
And  the  defendants  further  say,  that  whilst  the  plaintiff  was 
so  in  their  service  and  employ,  under  the  said  contract  and 
agreement,  and  upon  the  terms  and  conditions  contained 
therein,  to  wit,  on  the  5th  of  February,  a.  d.  1835,  a  certain 
pipe  of  wine,  of  great  value,  to  wit,  of  the  value  of  100/L, 
was  delivered  to  the  defendants  as  such  common  carriers,  to 
be  carried  and  conveyed  by  them  from  London  to  Leek,  in 
the  county  of  Derby  ;  and  thereupon  they,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  caused  to  be  delivered  to 
the  plaintiff,  on  board  the  said  boat  whereof  he  was  such 
master  as  aforesaid,  and  the  plaintiff  then  received  from 
them,  and  took  under  his  charge  as  such  master,  the  said 
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pipe  of  wine,  to  be  carried  and  conveyed  by  him,  in  the 
said  boat,  upon  a  part  of  the  passage  aforesaid,  to  wit,  to 
Stoke,  in  the  county  of  Stafford.  And  the  defendants  &r- 
ther  say,  that  whilst  the  said  pipe  of  wine  was  so  in  the 
possession  and  under  the  charge  of  the  plaintiff,  upon  the 
said  part  of  the  said  passage  as  aforesaid,  and  before  it 
arrived  at  Stoke  aforesaid,  certain  of  the  contents  of  the 
said  pipe  of  wine,  to  wit,  twenty  gallons  of  the  wine  therein 
contained,  were  pilfered  and  lost  out  of  the  said  pipe,  and 
water  substituted  in  lieu  thereof,  whereby  the  said  pipe  of 
wine  was  gready  damaged  and  injured,  and  for  which  da- 
mage and  injury  the  defendants  were  by  law  liable  and 
responsible  to  the  owner  of  the  said  pipe  of  wine.  And  the 
defendants  further  say,  that  the  said  damage  and  loss 
amounted  to  a  certain  sum,  to  wit,  the  sum  of  50/.,  which 
&r  exceeded  the  amount  of  the  causes  of  action  in  the  said 
first  and  second  counts  of  the  said  declaration  mentioned ; 
and  they,  the  defendants,  heretofore  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  sustained  and  were  obliged  to  pay  money  and 
damages,  and  sustain  losses,  for  and  by  reason  and  on  ac- 
count of  the  said  damage  and  loss  to  the  said  pipe  of  wine 
as  aforesaid,  to  a  laige  amount,  to  wit,  to  the  amount  of 
50/L ;  and  they,  the  defendants,  have  always  claimed,  and 
do  claim,  to  set-off  and  allow  to  the  plaintiff  out  of  the 
amount  of  the  smd  money,  damages  and  losses  so  paid  and 
sustained  by  them,  th^  amount  of  the  said  causes  of  action 
in  the  introductory  part  of  this  plea  mentioned^  in  pursu- 
ance of  and  according  to  the  said  contract  and  agreement 
as  aforesaid,  whereof  the  plaintiff  hath  always  had  notice : 
Verification. 

Replication  de  injuria. 

Special  demurrer,  assigning  for  causes,  that  the  replica^ 
tion  de  injuria  is  not  by  law  admissible  to  be  pleaded  in 
reply  to  the  said  plea ;  and  also  for  that  the  said  repUcation 
is  bad,  for  duplicity  and  multifarious,  in  attempting  to  put 
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in  issue  also  the  several  material  matters  contained  in  the 
said  plea. 

Several  objections  to  the  plea  were  marked  by  the  pliun- 
tiff  for  argument,  the  only  material  one  of  which  was  as 
follows:  That  the  agreement  for  the  settlement  of  fbtuie 
causes  of  action,  in  a  manner  different  from  that  pointed 
out  by  the  law,  seeks  to  control  the  jurisdiction  of  the  courts 
of  law  in  the  decision  of  such  causes  of  action,  and  to  inter- 
fere with  the  order  and  method  by  which,  by  law,  they 
ought  to  be  decided. 


Martin^  in  support  of  the  demurrer.  The  replicaticm  b 
bad,  and  the  plea  good.  The  plea,  in  substance,  states  an 
agreement,  that  the  defendants  should  be  at  liberty  to  set- 
off against  the  plaintiff's  wages,  or  other  claim,  any  loss  or 
damage  which  the  defendants  might  sustain  in  respect  of 
goods  committed  to  the  plaintiff's  charge.  It  will  be  con- 
tended, that  such  an  agreement  is  illegal ;  but  it  cleariy  is 
not  so.  Before  the  statute  of  set-off,  it  was  common  for 
parties  to  enter  into  agreements  of  this  description  ;  and  it 
is  highly  expedient  that  they  should  be  permitted.  Dchson 
V.  Lockhart{a)  and  Kinnerley  v.  Hossack{b)  are  authorities 
in  point  Secondly,  the  replication  is  bad ;  it  puts  in  issue 
the  accuracy  of  the  debts,  the  agreement,  and  the  loss. 
Selby  V.  Bardons  (c)  shews  that  the  replication  de  injuria 
is  only  admissible  when  the  Courts  are  compelled,  by  autho- 
rity, to  allow  it  This  plea  &]ls  within  the  exceptions  in 
Crogate^s  case  (d).  It  claims  authority  from  the  plaintiff,  to 
set-off  lus  demand.  It  is  not  in  excuse,  but  either  in  the 
nature  of  an  accord  and  satisfaction,  or  of  a  set-off;  to  nei- 
ther of  which  is  the  replication  de  injuria  applicable.  Crisp 
V.  Griffiths  {e)y  Isaac  v.  Farrar  (/),  Jones  v.  Senior  (y).   As- 


(a)  5  T,  R.  133. 
{h)  2  Taunt  J  70. 
{c)  3  B.  &  Adol.  a. 
reO  8  Co.  132. 
(e)  2  C,  M.  &  R.  159. 


(/)  Ante.YoV  4,  p.  760;  1  M. 
&  W.  65. 

is)  Ante,  vol.  6,  p.  701 ;  4  M. 
&  W.  123. 
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suming  the  plea  to  be  bad^  as  amoantiiig  to  the  general 
issue,  the  replication  de  injuria  would  be  equally  inadmis- 
sible, as  the  plea  would  then  be  in  denial  and  not  in  excuse. 

Miller f  contra.  The  plea  confesses  a  breach  of  contract, 
and  attempts  to  excuse  it  bj  matter  ex  post  &cto.  Imme- 
diately the  work  was  done,  and  the  goods  sold,  the  law 
implied  a  promise  to  pay ;  that  promise  has  been  broken, 
and  the  plea  confesses  and  avoids  it,  by  the  circiunstance  of 
the  special  agreement  It  cannot  amount  to  the  general 
issue,  because,  at  one  time,  the  defendants  were  indebted  to 
the  plaintiff:  and  the  right  of  set-off  having  subsequently 
accrued,  merely  affords  an  excuse  for  non-payment  But 
the  replication  may  be  supported,  notwithstanding  the  plea 
is  bad,  Noel  v.  Rich  (a).  Besides,  the  plea  is  bad  in  sub- 
stance, for,  it  discloses  an  agreement  invalid  in  law.  It  is  well 
established  that  parties  cannot,  by  an  agreement  to  refer, 
oust  the  Courts  of  their  jurisdiction.  So  here,  the  law  will 
not  permit  the  plaintiff  to  be  deprived  of  the  compensation 
to  which  he  is  entitled,  by  reason  of  the  breach  of  contract 

Martin,  in  reply,  was  stopped  by  the  Court 

Lord  Abingeb,  C.  B. — It  appears  to  me,  upon  considera- 
tion, that  the  plea,  in  substance,  amounts  to  the  general 
issue.  It  sets  forth  the  original  contract  under  which  the 
services  were  rendered,  and  by  that,  the  defendants  bind 
themselves  to  satisfy  the  plaintiff's  claims,  after  deducting 
any  sums  which  they  were  entitled  to  claim  from  the  plain- 
tiff in  consequence  of  his  negligence.  This  is  not  a  con- 
tract upon  which  the  plaintiff  can  maintain  indebitatus  as- 
sumpsit for  his  services ;  and  if  so,  the  plea  amounts  to  the 
general  issue,  for  it,  in  fact,  denies  that  there  was  any  legal 
contract  resulting  from  the  services  performed.    In  assump- 
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1840. 


Cleworth 

f». 
PiCKFORD 

and  Others. 


(a)  2  C,  M.  &  R.  360. 
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1810. 


Cleworth 
r. 

PiCKFORD 

aod  Others* 
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sit,  either  the  circumstances  are  such  that  the  law  raises 
a  promise,  or  the  cause  of  action  accrues  on  a  special 
agreement  This  is  the  case  of  a  special  agreement,  upon 
the  &ce  of  which,  it  appears  that  the  plaintiff  is  not  en- 
titled to  be  paid  absolutely,  either  for  his  services  or  for 
the  goods  sold;  but  his  remuneration  depends  upon 
whether  or  no  the  defendants  are  obliged  to  pay  other 
persons  in  respect  of  the  plaintiff's  negligence.  The  de- 
mand,  then,  accrues  by  special  contract,  not  by  l^al  in- 
ference derived  from  services  performed.  That  is  surely 
the  general  issue,  and  if  so,  the  replication  de  injuria  is  bad. 
If  it  be  not  the  general  issue,  then  it  is  either  a  plea  of 
set-off  or  of  payment ;  in  neither  of  which  cases  can  de  in- 
juria be  replied  But  my  judgment  proceeds  upon  the 
ground  that  the  plea  amounts  to  the  general  issue.  With 
respect  to  the  last  point,  it  is  a  misapplication  of  the  well- 
known  rule  of  law,  that  an  agreement  to  refer  is  not  binding. 
It  is  true,  that  the  mere  agreement  is  not  binding,  unless 
acted  upon ;  but  if  acted  upon,  it  is.  If  the  award  be 
made,  and  an  action  brought  upon  it,  the  jurisdiction  of  the 
Court  is  gone.     The  plaintiff  may  have  Uberty  to  amend. 


Aldebson,  B. — I  think  no  answer  has  been  given  to  the 
altemative,^-either  this  plea  amounts  to  the  general  issue, 
or  it  is  a  plea  of  set-off.  By  the  replication,  the  plaintiff 
says,  that  the  defendant  broke  his  promise,  without  the 
excuse  mentioned  in  the  plea ;  whereas,  the  plea  contains 
no  excuse  for  breaking  the  contract,  but,  on  the  contraiy, 
the  defendant  by  it  says,  **  I  did  not  break  the  contract,  and 
I  have  a  set-off  in  respect  of  damage." 


Amendment,  otherwise  judgment  for  defendant 


J 
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1840. 
HUNTIG  V.  RaLLING. 

^IR  F.  Pollock  moved  to  set  aside  an  award     The  action  Parties  refer- 
had  been  originally  brought  on  a  charter-party,  by  which  it  to  E-bitn^on, 
was  provided,  that  a  certab  ship  called  the  "  Rubicon,"  being  ^u^S'bJ^^e 
tight,  staunch,  &c.,  should,  directly  after  discharging  her  decJMon  o^  fl»e 
present  cargo  at  Alexandria,  proceed  to  Odessa.     The  Ru-  whether  he  is 
bicon  completed  her  discharge  at  Alexandria  on  the  15th  man'o^ot. 
of  February,  but  instead  of  proceeding  direct  to  Odessa, 
according  to  the  stipulation  contained  in  the  charter-party, 
she  was  put  up  as  a  general  ship,  and,  in  consequence,  did 
not  leave  Alexandria  till  the  28th  of  March,  when  she  sailed 
to  Constantinople,  where  she  arrived  on  the  2nd  of  May, 
and  which  place  she  left  on  the  17  th  of  the  same  month, 
after  discharging  her  cai^  there,  and  thence  proceeded  to 
Odessa,  where  she  arrived  on  the  24th  of  May.     The  arbi- 
trators, who  were  merchants,  received  evidence  as  to  how 
long  the  ship  would  have  been  in  getting  to  Odessa,  if  she 
had  gone  there  direct     It  was  urged,  that  as  this  was  an 
error  on  a  point  of  law,  and  the  arbitrators  were  unlearned 
persons,  the  Court  would  interfere,  and  set  aside  the  award. 

Parke,  B. — That  distinction  between  a  professional  and 
a  lay  arbitrator  is  quite  abandoned.  Where  parties  consent 
to  refer  matters  to  an  arbitrator,  they  must  abide  by  his 
decision,  whether  he  be  a  professional  man  or  not ;  that  has 
been  decided  in  Ashton  v.  Poynter,  (a)  and  other  cases  col- 
lected in  Watson  on  Arbitration^ 

Aldebson,  B. — You  have  selected  your  judge,  and  now 
you  wish  to  appeal  from  the  very  tribunal  which  you  have 
chosen.  There  is  a  very  well-considered  judgment  of  Lord 
EldofCs  (6),  which  decides,  that  there  is  no  difierence  be- 

(a)  Ante^  vol.  3,  p.  201 ;  1  C,  9  Ves.  364,  confirming  Ching  v. 
M.  &  R.  738.  Chtng,  6  Ves. 

(ft)  Probably  Young  v.  Waltery 
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1 8  40.        tween  a  professional  and  non-professional  arbitrator;  whether 

^^'^    r'     the  question  before  the  arbitrator  be  one  of  law  or  fiurt,  is 

V,  altogether  immaterial,  the  parties  are  equally  bound  by  his 

Ralling.        .,     .  . 

decision. 

Rule  refused. 


Jefferson  v.  Warrington. 

Where  an  exe-  ^ROMPTON  had  obtained  a  rule  nisi,  calling  on  Eliza- 
cutorofthe       \)et!ii  Antrobus,  executrix  of  the  plaintiff,  to  shew  cause 

client  has  ob-  * 

tained  an  order  why  she  should  not,  as  such  executiix,  pay  the  costs  of  tax- 

tomev'8  bUl for  ation  of  the  bill  of  costs  of  Morton,  the  plaintiff's  attorney. 

C^^^his*^^  After  the  death  of  the  plaintiff,  an  order,  in  the  usual  form, 

power  to  com-  had  been  obtained  by  Elizabeth  Antrobus,  his  executrix, 

pel  the  exe-  . 

ctttor  to  pav  to  refer  Morton's  oill  for  taxation,  upon  the  usual  under- 
taxation,  ii  less  taking,  which  was  accordingly  done;  and  less  than  one-sixth 
be'tok^r^ff*^    having  been  taken  off,  the  present  application  was  made 

under  the  2  Geo.  2,  c  23,  s.  23. 

Petersdorff  ^evieA  cause.  An  executrix  is  not  liable  to 
pay  these  costs.  The  authority  of  the  Court  to  require 
payment  of  the  costs  of  taxation,  is  derived  &om  the  express 
provisions  of  the  2  Geo.  2,  c.  23,  s.  23,  which  enactB,  that 
**  if  the  bill  taxed  be  less  by  a  onensixth  part  than  the  bill 
deUvered,  the  attorney  or  sohdtor  shall  pay  the  costs  of 
taxation ;  but  if  it  shall  not  be  less,  the  Court,  in  their  dis- 
cretion, shall  charge  the  attorney  or  client,  according  to  the 
reasonableness  of  such  bilL"  The  executrix  is  not  ^^the 
cUent,"  but  his  representative  merely.  [Alderson^  B. — the 
executrix  has  applied  as  cUent  to  have  the  costs  taxed^  how 
can  she  afterwards  say  that  she  is  not  the  client  ?]  Tlie 
statute  is  to  be  construed  strictly.  Although  an  attorney  is 
liable,  at  all  events,  when  more  than  a-sixth  is  taxed  off, 
yet  his  executor  or  administrator  cannot  be  compelled  to 
pay  the  costs  of  taxation,  Weston  v.  Pool  (a).     [Aldersony 

(a)  2  Stra.  1066. 
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B. — ^The  executor  of  an  attorney  is  in  a  difierent  position ;         1840. 

he  is  not  an  actor  in  the  matter,  but  is  obliired  to  submit  to     ^I^     v~"^ 

^  Jefferson 

the  taxation  on  the  application  of  the  opposite  party  (a).   If  9. 

the  testator,  in  this  instance,  had  applied  for  the  taxation, 
the  executrix,  perhaps,  might  not  have  been  liable ;  but  she 
is  a  volunteer.] 

Crompton,  in  support  of  the  rule,  was  stopped  by  the 
Court. 


Pabkb,  B. — The  statute  enables  the  Court  to  refer  an 
attorney's  bill  for  taxation,  on  the  application  of  ^^  the  party 
or  parties  chargeable  by  such  bill."  And  when  it  afterwards 
speaks  of  the  costs  being  paid  according  to  the  event  of  the 
taxation,  it  is  evident  that  the  word  ^*  client"  there  used,  is 
meant  to  be  synonymous  with  the  words  ^^  party  charge- 
able with  such  bilL"  In  the  present  case,  the  executrix  has 
^ven  an  undertaking  to  pay  the  amount,  and  is,  to  all  in- 
tents, the  party  chaigeable  with  the  bilL 

Aldebson,  Gubney,  and  Rolfe,  6s.,  concurred. 

Rule  absolute. 

(a)  See  Doe  d.  Sabm  t.  8abm,  biU^  defiyered  by  his  executor, 
ante,  p.  468,  where  Pattnon,  J,,  before  action  brought,  is  not  tax- 
after  consideration  of  the  autho-  able, 
ritiesy  held   that  an   attorney's 


ElBKPATRICK  V.  BaNK  OF  EnQLAND. 

JL  HE  first  count  was  in  detinue  for  a  bank  note :  the  A  count  in 
second  count  was  in  debt  for  the  amount  of  the  note,  bnur^noteis 
There  were  also  counts  for  money  had  and  received,  and  a^low»We,  to- 

•f  '  gether  with  a 

on  an  account  stated.     The  particulars  of  demand  annexed  count  for  the 

.  ,   amount  of  the 

to  the  declaration  claimed  the   amount  01  the   note  and  bill  or  note. 
damages  for  the  detention  of  it 

VOL.   Vm.  L   L   L  D.  p.  C 


882 


CA8E8  ON   POINTS  OF   PRACTICE,  EXCR. 


V. 

Bank  of 
England. 


Bayley  moved  to  strike  out  either  the  first  or  second 
count,  as  being  in  contravention  of  the  fifth  rule  of  H.  T. 
4  Wm.  4  (a).  The  true  test  of  whether  both  ooants  •  are 
allowable  is  to  consider  whether  the  same  evidence  will 
support  both.  [Aldersanf  B. — How  can  it  be  said  that 
damages  for  the  detention  of  the  note  are  the  same  as  the 
note  itself?]  No  q>ecial  damage  aie  laid  for  the  de- 
tenticm. 


Oglei  contra. — The  particulars  shew  that  the  count  in  debt 
is  to  recover  the  amount  of  a  note  dated  twenty-three  years 
ago :  the  other  count  is  for  damages  for  the  detentioo  in  the 
present  year.  So  that  to  the  one  the  Statute  of  Limitadons 
might  be  successfully  pleaded,  but  could  not  as  to  the  other. 

Per  CuBiAM. — That  is  a  sufficient  reason. 


Rule  dischaiged* 


(a^  Ante,  vol.  2,  p.  314. 


plication  to  set 
aside  a  rerdict 
on  the  ground 
of  excessive  da. 
mages,  the 
Court  will  not 
receire  the  affi* 
davits  of  the 
defendant's 
witnesses, 
either  to  ex- 
plain or  add  to 
evidence  given 
by  them  at  the 
trial 


Phujjfs  r.  Hatfibldi 

J.  HIS  was  an  action  of  trover  for  350  hogsheads  of  tobacco^ 
in  which  the  plaintiff  had  recovered  the  sum  oi^  10,5B9L 
13*.  7A 

The  Attorney  General  moved  for  a  rule,  to  shew  cause, 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had, 
on  the  ground  that  the  damages  were  excessive.  He  pro- 
posed to  read  the  affidavits  of  sevend  of  the  defendant  s 
witnesses  who  had  been  examined  at  the  triaL  [Lord 
Abinger,  C.  B* — It  certainly  is  unusual  to  hear  parties  upon 
affidavit,  who  have  given  evidence  at  the  trial  of  a  cause.] 
The  affidavits  do  not  contradict  anything  said  at  the  trial. 
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the  object  is  to  simplify  and  explain  certain  parts  of  the 
evidence  by  which  the  juiy  have  been  misled  in  their  cal- 
culations. [Lord  AhingeTy  C.  B. — Your  witnesses  came  last,  ^' 
and  heard  all  that  the  other  witnesses  had  said.  The  ge- 
neral rule  is  not  to  hear  affidavits  of  witnesses  examined  at 
the  trial]  These  are  facts  which  came  to  their  knowledge 
subsequendj. 

PABKSy  B. — You  had  abundant  time  before  the  trial  to 
prepare  your  evidence.  It  would  be  a  bad  precedent  to 
allow  the  affidavits  to  be  read. 

Tlie  rule  was  afterwards  refused  on  other  grounds. 


Lees  v.  Hartley  and  Another. 

mLNOWLES  shewed  cause  against  a  rule  obtained  by  An  arbitrator 
Hoggin,,  for  an  attachment  for  non-payment  of  a  smn  of  a^^' 
moneV)  in  pursuance  of  an  award,  and  of  the  costs  allowed  *J^^»  "*  *^* 

'f  *^  ^       ^  ^  christian  name 

by  the  Master.     The  objection  was,  that  the  action  was  ofthedefend- 
against  Edmund  Hartley  and  William  Taylor^  and  the  award  Coun  refused 
purported  to  be  made  in  an  action  against  Edmund  Hartley  JUi^^ment  *  ^ 
and  Edmund  Taylor^  and  awarded  that  Edmund  Hartley 
and  Edmund  Taylor  should  pay  the  money  to  the  plaintiff 

Hoggins  submitted,  that  the  plaintifP  ought  not  to  be 
deprived  of  his  ordinaiy  remedy  in  consequence  of  a  mere 
mistake  of  the  arbitrator. 

Aldebson,  B. — The  rule  must  be  dischaif^,  but  without 

costs. 

Rule  dischaif^  accordingly. 


L  L  L  3 


884  CASES   ON   POINTS  OF   PRACTIGB,  EXCIL 

1840. 


Carme  v.  Brice  and  Anothei 
Goods  pur-         Jl  HIS  was  an  issue  under  the  Interpleader  Act,  in  which 

chased  by  a  ,     , 

married  wo-  the  execution  creditor  was  plaintiff.  The  defendants  were 
^If^^l^^of  trustees,  under  the  marriage  settlement  of  a  person  of 
F^J^rtyjettW  y^^  name  of  Morgan.  It  appeared,  that  on  the  marriage 
separate  use,  of  Moigan,  a  deed  of  settlement  was  executed,  bj  which 
kexecutionyoii  certain  personal  property  was  conveyed  to  the  defendants 
tfakuThcar  ^  trust,  to  pay  the  interest  arising  therefix>m,  to  the  sole 
^°i^^  and  separate  use  of  the  wife  of  Morgan.     With  a  portion  of 

■nderthein-  the  money,  the  wi&  purchased  some  clothes,  which  were 
kiSr^hepar-'  taken  in  execution  on  a  judgment  against  the  husband.  The 
STthe  TO»r*^  form  of  the  issue  was,  whether  the  clothes  in  question  were 
science  of  the  the  property  of  Morgan,  the  husband  ?  At  the  trials  before 
whether  the  Lord  Abinger^  C.  B.^  evidence  was  tendered  on  the  part 
Sefendamis  ^^  ^he  trustees;^  to  shew  that  Morgan  had  been  a  bankrupt  a 
^oo^^^d'^^^  second  time,  and  had  not  paid  15«.  in  the  pound,  and  there- 
pote;  there-  fore,  the  property  could  not  be  in  him,  but  in  his  ttwigneea 
will  not  allow  The  learned  judge  refused  to  admit  such  evidence,  on  the 
gi?e*en^oe°  8"^^°^  that  the  issue  having .  been  ordered  to  try  the  de- 
of  a  jns  tertil    fendants'  right  to  the  property,  they  could  not  be  allowed 

to  set  up  the  jus  tertii,  and  a  verdict  was  accordingly  found 

for  the  plaintiff 

Piatt,  having  on  a  former  day  obtained  a  rule  nisi  to 
set  this  verdict  aside,  on  the  ground  of  the  rejection  of  the 
above  evidence,  and  also,  that  the  goods  must  be  consideied» 
in  law,  the  property  of  the  trustees. 

£rle  and  Moody,  now  shewed  cause.  Ab  to  the  first 
point,  the  evidence  was  properly  rejected.  This  is  an  issue 
under  the  Interpleader  Act,  for  the  sole  purpose  of  inform* 
ing  the  Court  as  to  the  right  of  the  plaintiff  and  the  trus- 
tees.    A  verdict  in  this  action  would  not  bar    a  future 
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daim  of  the  assignees.  Carter  v.  Johnson  (a).     [Lord  AUnr        1340. 
ger,  C.  B. — The  issue  ought  to  have  been  whether  the        Caekk 
goods  are  the  goods  of  the  trustees  under  the  settlement]         -bkics, 
Then  as  to  the  second  point;  the  moment  the  trustees  paid    wd  Another. 
over  the  money  to  the  wife,  the  trust  was  at  an  end,  and 
the  money  vested  in  the  husband,  by  operation  of  law ;  a 
fortiori,  goods   purchased  by  the  wife  with  that  money, 
would  pass  to  him.     When  the  wife  purchased  the  clothes, 
the  right  of  property  passed  from  the  vendor,  in  whom 
then  did  it  vest?     Not  in  the  trustees,  for  they  were  stran- 
gers to  the  contract ;  nor  in  the  wife,  for  she  was  covert ; 
the  property  must,  therefore,  have  passed  to  the  husband. 
The  house  in  which  a  married  woman  dwells,  though  she 
she  may  be  living  on  her  separate  income  apart  from  her 
husband,  and  even  in  adultery,  has  been  repeatedly  held  to 
be  properly  described  in  indictments  for  burglary,  as  the 
house  of  the  husband.     Jarman  v.  WooUoton  (b\  and  Ha* 
seUnton  v.  Gill{c),  reported  in  the  note  to  that  case  only, 
shew  that  the  property  in  a  marriage  settlement  vests  in  the 
trustees,  which  is  not  disputed.     Those  cases  do  not  inter- 
fere with  the  principle  here  contended  for,  which  is,  that 
the  proceeds  of  that  property,  and  the  goods  purchased  with 
those  proceeds,  vest  in  the  husband  as  soon  as  they  come  to 
the  possession  of  the  wife.     In  Finer  s  Abridgment^  Baron 
and  Feme^  (F  2),  it  is  thus  laid  down : — A  feme  sole  con- 
yeyed  leases  to  trustees,  and  afterwards  mamedJ.  S.     She 
received  die  rents,  and  bought  jewellery  with  part,  leaving 
the  rest  in  money,  and  there,  the  Court  held  that  J.  SL 
bad  the  absolute  property  in  the  money,  and  it  was  agreed 
that  if  the  trustees  had  consented  that  she  should  receive 
the  money,  the  husband  might  claim  the  property  in  it  as 
husband.     In  a  late  case,  before  the  Vice-Chancellor  (cl),  it 
appeared,  that  property  had  been  settled  on  marriage  to  the 
sole  and  separate  use  of  the  wife,  and  she  and  her  husband 
having  afterwards  separated,   she  invested  money,  saved 

{a)  2  Moo.  &  Rob  263.  (c)  Ibid,  p.  620. 

ib)  3  T.  R.  6iS.  {d)  Malone  v.  Kainedjf. 
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1840.       from  her  separate  estate,  in  the  names  of  trustees^  and 

^^T**^'"''""^^     appointed  it  by  will ;  and  at  her  death,  left  an  additional 

V.  sum  undiaposed  of,  the  husband  was  held  entitled  to  it 

and  Another,   jure  mariti     [Lord  Abinger,  C.  B. — Theie  is  no  occasion 

to  cite  cases  in  support  of  a  proposition  which  has  so  k»g 

been  undoubted  law.] 

P&i^^,  contra. — The  only  question  under  this  issoe  is, 
whether  these  goods  were  the  property  of  Moigan.  [Lord 
Jbinger,  C.  B. — This  issue  is  u>  inform  the  oonscienoe  of 
the  Court,  and  the  only  question  which  can  properly  be 
raised  is,  whether  the  goods  were  the  property  of  die  trus- 
tees.] Then  as  to  the  second  point,  ihe  aigument  on  the 
other  side,  if  coirect,  would  render  marriage  settlements 
nugatory.  The  object  of  the  setdement  is  to  protect  the 
wife  fix)m  ihe  consequences  of  the  husband's  improvidence; 
the  only  mode  of  deriving  benefit  from  it,  is  by  laying  out 
the  money  in  clothes  and  other  necessaries.  It  never  could 
have  been  intended  that  the  produce  of  the  separate  estate 
should,  upon  being  paid  over,  go  at  once  into  the  pocket  of 
the  husband.  In  the  case  cited  firom  Finer,  the  husband 
had  reduced  the  property  into  posBession.  Jarman  v. 
WooUoUm,  and  Dean  v.  Brown  (a),  are  in  point. 

Pabkb,  B. — ^There  is  one  point  in  the  case,  about  which 
I  have  no  doubt,  namely,  that  evidence  of  the  title  of  the 
assignees  was  properly  excluded.  An  issue  under  the  In- 
terpleader Act  is  solely  for  the  purpose  of  ioforming  the 
conscience  of  the  Court,  and  the  only  question  here  to  which 
could  properly  be  raised  was,  whether  the  trustees  were 
entitled  to  the  property,  consequently,  evidence  could  not 
be  received  for  the  purpose  of  shewing  a  distinct  right  in 
a  third  party  not  before  the  Court.  The  only  question  I 
feel  any  doubt  upon  is,  whether  the  trustees  may  not  have 
ea^loyed  the  wife  as  their  agent  to  make  these  purchases;  if 

(o)  5  B.  &  C.  336. 
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was  not  the  case,  the  goods  would  vest  in  the  husband        1840. 
immediately  on  the  purchase.  Cabkk 

9, 

Beicb 

Lord  Abingbr,  C.  B. — The  trustees  might  have  said,   ud  Another. 
we  wiU  purchase  these  things,  and  allow  you  to  use  them, 
but  I  do  not  think  there  was  any  evidence  of  that;  we  will 
Uke  time  to  consider  the  point 

Cur»  adv.  vulL 

On  a  subsequent  day. 

Lord  Abingeb,  C.  B.,  said. — ^The  question  reserved  in 
this  case,  was  whether  the  goods  bought  by  a  wife,  and 
subsequently  taken  in  execution,  should  be  deemed  the 
property  of  the  trustees,  or  of  the  husband  ?  I,  for  my  own 
part,  thou^it  that  they  belonged  to  the  husband,  and  not  to 
the  trustees;  and  in  that  opinion,  the  rest  of  the  Court 
concur.  My  brother  Parke,  at  first,  entertained  some 
doubt,  on  the  ground  of  a  supposed  agency  in  the  wife,  but 
the  evidence  before  us  in  the  case,  does  not  establish  any 
such  agency.  These  goods  were  bought  by  the  wife  with 
her  own  money,  consequently,  this  rule  must  be  discharged. 

Rule  discharged  (a). 

(a)  It  did  not  appear  clearly     but  the  Court  intimated  that  that 
whether  the  husband  and  wife     inquiry  was  not  material, 
were  living  together  or  separate, 

DixoN  V.  Walkeb. 

EBT.     The  defendant  pleaded  as  to  part  of  the  demand  ^^^^* 
a  tender  before  action,  and  as  to  the  residue,  nunquam  20/.,thede- 
indebitatus.     The  amount  claimed  by  the  particulars  of  ed  a  tender  as 
demand  exceeded  20i    The  plea  of  tender  was  confessed  ^JJJJjJi^^de. 

bitatos  as  to 
theresidae.     The  plaintiff  confessed  the  tender,  and  obtained  a  Terdict  for  13/.  which,  together 
with  the  sum  tendered,  exceeded  202. ;  Hdd^  that  the  plaintiff  was  only  entitled  to  costs  upon 
the  lower  scale. 
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1840.  on  the  record,  and  the  plaintiff  obtained  a  verdict  for  13iL 
only.  The  amount  of  the  verdict,  and  of  the  Bum  paid 
into  Court  on  the  plea  of  tender,  exceeded  20/.  On 
taxation,  the  Master  had  allowed  the  plaintiff  costs  npoD 
the  ordinary  scale. 

Peiertdorff  had  obtained  a  rule  to  review  die  Maslsf^s 
taxation,  on  the  ground  that  the  sum  *<  recovered"  was 
under  20£,  and  therefore  the  costs  ought  to  have  been 
taxed  upon  the  lower  scale,  according  to  the  *^  directions  to 
taxing  officers."    HiL  Vac  4  Wul  4. 

Wightman  shewed  cause.  In  Masters  v.  Piekler  (h),  it 
was  held,  that  the  recovery  by  verdict  of  one  sum,  and 
the  payment  into  Court  of  another  sum  (the  two  sums 
together  exceeding  20£)  entitled  the  plaintiff  to  costs,  ac- 
cording to  the  ordinary  scale  of  allowance.  Jf  the  costs 
in  this  case  are  to  be  allowed  according  to  the  lower  scal^ 
a  defendant  may  in  every  case  deprive  the  plaintiff  of  costsL 
According  to  the  ordinary  scale,  he  need  only  tender  61 
before  action  on  account  of  a  debt  of  251.^  and  thus  by  a 
trick  confine  the  plaintiff's  costs  to  the  lower  scale. 


Petersdorff  in  support  of  the  rule.  The  confession  of 
the  plea  of  tender  shews  that  the  plaintiff  had  no  right 
to  bring  his  action  for  more  than  the  sum  recovered  by  the 
verdict  It  appears  upon  the  record,  that  before  action 
brought,  the  right  of  action  was  defeated  by  the  tender,  to 
the  extent  of  the  sum  tendered,  and  that  the  plaintiff  had 
no  right  to  bring  his  action  for  la  sum  amounting  to  20iL 
A  payment  of  money  into  Court  admits  a  ri^t  of  acdon 
at  the  time  of  its  commencement  for  the  amount  paid 
For  this  reason  Masters  v.  Piekler  {Ji)  is  distinguishable. 
In  Savage  v.  Lipscome  (c),  where  the  acdon  was  brought 

(a)  Jenris's  New  Roles,  p.  140,         (6)  2  Harr.  &  Trail.  82. 
143, 4th  edit. ;  ante,  vol.  2,  p*  485,  (c)  Ante,  voL  5,  p.  386. 

489.   Sched.  III. 


Rule  absolute. 
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for  261.,  and  the  defendant  suffered  judgment  by  de&ult,  1840. 
and  upon  issuing  execution  the  plaintiff  gave  the  defendant 
credit  for  9/.,  it  was  held,  [Fatteson,  J.  dissentiente]  that 
the  costs  ought  to  be  taxed  on  the  reduced  scale,  as  upon 
a  recovery  of  a  sum  not  exceeding  20L  In  TFatten  v.  Smith  (a), 
which  was  assumpsit  to  recover  40&  on  a  special  agreement, 
the  defendant  pleaded  to  all  except  2L  (which  he  paid  into 
Court,)  non  assumpsit;  2.  a  set-off;  and  upon  a  re- 
ference to  arbitration  without  a  verdict  being  taken,  but 
with  liberty  to  the  successfiil  party  to  enter  up  judgment, 
as  upon  a  verdict,  the  sum  of  lOL  10s.  was  awarded  to 
the  plaintiff,  in  addition  to  the  21.  paid  into  Court,  and  it 
was  held  that  the  plaintiff  was  entitled  to  costs  only  on  the 
reduced  scale.    These  cases  are  stronger  than  the  present 

Aldebson,  B. — This  rule  must  be  made  absolute.  The 
two  cases  last  cited  govern  this  case.  Where  there  is  a 
cross  demand,  it  is  in  the  defendants  option  to  set-off  or 
not,  and  the  plaintiff  is  obliged  to  bring  his  action  for  the 
whole  of  his  own  demand,  in  order  to  give  the  defendant 
his  option.  If  in  a  case  of  set-off  the  balance  of  the  two 
demands  is  ''the  sum  recovered"  vdthin  the  meaning  of 
directions  to  taxing  officers,  so  as  to  make  the  lower  scale 
applicable,  a  fortiori,  the  balance  upon  a  tender  inters 
cepting  the  right  of  action  pro  tanto  before  action  brought, 
is  ''  the  sum  recovered."  I  do  not  decide  that  money  paid 
into  Court  in  satisfaction,  and  admitting  a  cause  of  action, 
is  not  part  of  the  sum  recovered.  I  think  it  is  so.  But 
the  amount  of  the  verdict  is  "  the  sum  recovered,"  where  a 
tender  is  pleaded  amounting  to  a  defence  pro  tanto. 


(a)  Ante,  vol.  6,  p.  103. 
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1840. 


James  v.  Pritchabd. 

Sd to  Ae'de.  ^'  CHAMBERS,  on  behalf  of  the  defendant,  had 
fendant  a  rick    obtained  a  rule  under  the  first  section  of  the  Interpleader 

of  hay  IwloQff  * 

ing  to  a  de-  Act,  (1  &  2  Wm.  4,  c  58,)  calling  upon  the  plaintiff,  aod 
sT^^j^ '  Martha  Saunders,  to  appear  and  state  the  nature  and  par- 
took out  admi-    ticulars  of  their  claims.    The  action  was  brought  for  the 

lustration  to  .     . 

the  effects  of  price  of  a  rick  of  hay,  sold  and  delivered  by  the  plaintiff  to 
and  cl^^  ^6  defendant  It  appeared  that  the  rick  of  hay  had  fi>r- 
^®P"^^***®  merly  belonged  to  the  plaintiff's  deceased  sister,  who  died 
that  the  de-  intestate,  in  poor  circumstances,  and  whose  funeral  expenses 
not  be  relieved  had  been  paid  by  the  plaintiff.  The  plaintiff,  in  order  to 
secdon  o^thf  indemnify  himself  for  the  outlay,  had  taken  possession  of 
interpleader      ^^  ^^k  of  hay,  and  the  clothes  of  the  deceased,  and  other 

act.  <n  1 

articles  of  small  value.  Subsequentiy,  Martha  Saunders 
had  taken  out  letters  of  administration  to  the  deceased; 
and  she  gave  notice  to  tiie  defendant,  that  she  daimed  the 
price  of  the  hay*     The  hay  had  been  consumed. 

E.  V.  WiUianUf  for  the  plaintiff,  contended  that  the  de- 
fendant having  purchased  the  hay  of  the  plaintiff,  could  not 
call  upon  him  to  interplead  with  a  third  party.  AH  the 
plaintiff  claimed,  was  the  performance  of  the  contract  made 
with  him,  the  benefit  of  which  the  defendant  had  received. 

itf.  Chambers,  for  the  defendant  The  defendant  is 
merely  a  stakeholder,  claiming  no  interest  whatever  in  the 
money  which  the  different  parties  claim ;  he  is  willing  to 
pay  it  to  the  one  entided  to  it  [Alderton,  B. — The  de- 
fendant has  entered  into  a  contract  to  pay  it  to  one  party ; 
he  must  either  perform  his  agreement,  or  set  up  some  de- 
fence for  refusing  payment]  The  money  belongs  to  the 
administratrix.  lAldersorh  B. — Not  unless  she  affirms  the 
contract]    In  the  case  of  an  executorship  de  son  tort^  the 
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rightful  representative  is  entitled  to  the  estate  and  its  pro>        1840. 
dnce  (a). 

Aldebson,  B. — The  role  must  be  discharged  This  is 
not  a  case  within  the  Interpleader  Act  The  defendant  haa 
made  a  bargain^  and  must  shew  by  plea  why  he  does  not 
perform  it 

Rule  discharged,  with  costs. 

(a)  See  1  Wms.  on  Executore,     t.  Ntmi,  4  B.  &  Ad.  638. 
Sec,  144^  l8t.  edit.  andDtdkeiuofi 


Payner  v.  Hatton. 


JL  HIS  was  a  reference,  under  a  judge's  order,  of  all  mat*  A  cause  having 
ters  in  difference  in  the  cause.     The  arbitrator  awarded,  tbe  arbitrator' 


that  the  action  should  cease,  and  be  no  further  prosecuted,  JhT  artUm  ** 

and  that  the  plaintiff  should  pay  to  the  defendant  the  sum  Bhould  cease, 

,  1  .        XT         1 .     1  "»*^  *^**  *^« 

of  21,  IBs.  6cLf  on  a  day  certain.     Upon  this,  the  costs  were  plaintiff  should 

taxed  in  favour  of  the  defendant,  to  the  amount  of  30k  j^dant  ace^ 

tain  sum.    On 
motion  for  an 

ffance,  on  behalf  of  the  defendant,  obtained  a  rule  nin,  attachment,  the 

affidavit  stated 

for  an  attachment  against  the  plaintiff  for  non-performance  that  the  de- 
of  the  award.  The  affidavits  upon  which  the  rule  was  i^odedthe 
obtained  stated,  that  the  defendant  demanded  of  the  plain-  ^^  ^^*^^ 

^  ^  and  also  30Z. 

tiff  tiie  sum  of  2i  ISg.  6d.,  and  also  tiie  sum  of  SOJL,  the  for  costs,  hut 
amount  of  the  taxed  costs ;  but  that  the  defendant  did  not  tiff  did  not 
pay  the  same,  or  any  part  tiiereofi  SSi?^'^ 

part  thereof, 
omitting  the 

J.  Henderson  shewed  cause,  and  contended,  that  as  die  words ''  or 
cause  merely  was  referred,  the  arbitrator  had  no  power  to  The^urt^Si^ 
award  payment  of  a  sum  of  money  by  the  plaintiff  to  the  ^^^^  *^ 
defendant ;  and  that  the  defendant,  by  demanding  payment  tachment 
of  both  sums,  had  asked  for  too  ma(^h«  and  was,  therefore, 
not  entiUed  to  an  attachment 


Paynea 


V. 

Hatton. 
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Hanccy  contra.  It  is  conceded  that  the  arbitrator  has 
exceeded  his  authority,  and  that  the  defendant  cannot  en- 
force the  payment  of  the  sum  awarded ;  but  that  part  of  the 
award  may  be  rejected,  and  then  it  will  stand  good  for  the 
residue.  Although  the  defendant  has  demanded  both 
sums  of  the  plaintiff,  he  has  not  demanded  their  gross 
amount  in  one  sum ;  therefore,  it  must  be  considered^  that 
there  has  been  a  separate  demand  for  each  sum^  although 
made  at  the  same  time.  As  the  plaintiff  had  not  paid 
either  sum,  the  defendant  is,  at  all  events,  entitled  to  an 
attachment  for  non-payment  of  the  costs. 


Per  Curiam. — As  the  affidavits  merely  state  that  the 
plaintiff  did  not  pay  the  said  sums,  or  any  part  thereof 
omitting  the  words, ''  or  either  of  them/  it  is  inwiflicient. 

Rule  dischaiged,  without  costs. 


A  party  may 
be  admitted  to 
sue  in  forrai 
pauperis  after 
the  commence- 
ment  of  the 
suit,  but,  in 
that  case,  he 
will  be  liable 
to  pay  costs  np 
to  ue  time  of 
his  admission 
so  to  sue. 
The  23 
Hen.  8,  0.  15, 
extends  to 
actions  of  as- 
sumpsit 


Casey  v.  Tomlin  and  Another. 

J.  HIS  was  an  action  of  assumpsit  commenced  on  the 
1st  of  January,  1840,  to  recover  44iL  2«.  %d>  for  wages 
alleged  to  be  due  to  the  plaintifl^  as  gunner  and  mariner  of 
a  ship,  whereof  the  defendants  were  owners.  On  the 
6th  of  January,  the  defendants  took  out  a  summons,  call- 
ing on  the  plaintiff  to  shew  cause  why,  upon  payment  of 
Zlk  16«.  4dL  with  costs,  all  further  proceedings  should  not 
be  stayed.  This  summons  was  attended  by  the  plaintiff's 
attorney,  who  refosed  to  accept  the  amount  offered.  On 
the  13th  of  the  same  month,  the  defendants  entered  an 
appearance,  and  on  the  morning  of  the  24th,  pleaded  non 
assumpsit,  except  as  to  31iL  16«.  4d.  and  payment  of  that 
sum  into  Court  In  the  afternoon  of  the  24th,  and  after 
the  money  was  paid  into  Court,  the  defendants  were  served 
with  an  order,  dated  the  same  day,  for  admitting  the  plain- 
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ti£F  to  prosecute  his  suit  in  forma  pauperis.    Lnmediatelj        1840, 
after  the  service  of  this  order^  the  defendants  took  out  a     ^^'^""^ 
peremptory  summons,  calling  on  the  plainti£P  to  shew  cause  v. 

why  the  sum  of  31/.  I6s.  4e2L  paid  into  Court  should  not  and  AnotW. 
remain  there  to  abide  the  result  of  the  trial,  unless  taken 
out  in  fiill  satisfaction.  This  summons  was  attended  by 
the  parties,  and  Itolfe^  B.,  made  an  order  accordingly. 
Subsequently  the  cause  was  tried^  and  a  verdict  found  for 
the  defendants,  the  judge  reserving  liberty  to  the  plaintiff 
to  move  to  enter  a  verdict  for  12L  6s.  2cL  A  rule  nisi  was 
obtained  for  that  purpose,  but  was  afterwards  dischai^ed, 
whereupon 

Butt  obtained  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  he  should  not  be  dispaupered,  and  why  the 
Master  should  not  tax  the  defendants  costs,  and  if  taxed  at 
so  much  or  more  than  the  sum  paid  into  Court,  why  the 
same  should  not  be  paid  out  to  the  defendants,  and  if  taxed 
at  a  less  sum,  why  the  amount  taxed  should  not  be  deducted 
firom  the  amount  paid  into  Court,  and  paid  out  to  the 
defendants. 

• 

Erie  and  Humfrey  shewed  cause.  The  question  turns 
upon  whether  a  party  can  be  admitted  to  sue  in  form& 
pauperis  after  the  commencement  of  the  suit?  In  Fass  v. 
R€tc%ne  (a),  the  Court  intimated  a  doubt  upon  the  point,  but 
no  express  decision  was  pronounced.  The  23  Hen.  8,  c  15, 
8.  2,  enacts, ''  that  all  and  every  such  poor  person  or  per- 
sons being  plaintiff  or  plaintifis  in  any  of  the  said  actions, 
bills;,  or  plaints,  which  at  the  commencement  of  their  suits 
or  actions  be  admitted  by  discretion  of  the  judge  or  judges, 
where  such  suits  or  actions  shall  be  pursued  or  taken,  to 
have  their  process  and  counsel  of  charity,  without  any  money 
or  fee  paying  for  the  same,  shall  not  be  compelled  to  pay 
any  costs  by  virtue  and  force  of  this  statute ^  but  shall  suffer 

(a)  Ante,  vol.  1,  p.  203 ;  4  M.  &  W.  610. 
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1840. 


Casby 

TOMLIN 

•nd  Another. 


Other  punishment  as  by  discfetion  of  the  jostices  or  judge 
afore  whom  such  salt  shall  depend  shall  be  thou^t  reason-* 
able,  anything  afoie  rehearsed  to  the  contrary  thereof  not- 
withstanding." The  costs  which  a  plaintiff  is  liable  to  pay 
by  virtue  and  force  of  that  statute,  are  the  costs  of  nonsuit, 
or  of  a  verdict  against  him  (a) ;  and  there  is  nothing  in  that 
act  to  render  a  pauper  liable  to  costs,  whether  admitted 
before  or  during  the  progress  of  the  action.  The  11  Hen.  7, 
c.  12,  enacts,  '^that  every  poor  person  or  persons  whidi 
have  or  hereafter  shall  have  cause  of  action  or  actions 
against  any  person  or  persons  within  this  realm,  shall  have, 


(6)  Section  1.  "That  if  any 
penoD,  &c.,  commence,  or  sue 
in  any  Court  of  Record,  or  else- 
where Id  any  other  Ck>urt,  any 
action,  bill,  or  plaint  of  treapan 
upon  the  statute  of  King  Richard 
the  Second,  made  in  the  fifth 
year  of  his  reign,  for  entries  into 
lands  and  tenements,  where  none 
entry  is  given  by  the  law,  or  any 
action,  bill,  or  plaint  of  debt,  or 
covenant,  upon  any  especially 
made  to  the  plaintiff  or  plaintiffs, 
or  upon  any  contract  supposed 
to  be  made  between  the  plaintiff 
or  plaintiffs,  and  any  other  per- 
son or  persons,  or  any  action, 
bill,  or  plaint  of  detinue  of  any 
goods  or  chattels,  whereof  the 
plaintiff  or  plaintiffs  shall  sup* 
pose  that  the  property  belongeth 
to  them,  or  to  any  of  them,  or 
any  acUnn,  bill,  or  plaint  of  ac- 
count, in  which  the  plaintiff  or 
plaintiffs  suppose  the  defendant 
or  defendants  to  be  their  bailiff 
or  bailiffs,  receiver  or  receivers 
of  their  manor,  meee,  money,  or 
goods,  to  jrield  account,  or  any 
action,  bill,  or  plaint,  upon  the 
case,  or  upon  any  statute,  for  any 
offence  or  wrong,  personal,  im- 


mediately supposed  to  be  done 
to  the  plaintiff  or  plaintiffs,  and 
the  plaintiff  or  plaintiffs  in  any 
such  kind  of  action,  bill,  or 
plaint,  afiter  appearance  of  the  de- 
fendant or  defendants  be  nonsuit* 
ed,  or  that  any  verdict  happen  to 
pass,  by  lawful  trial,  against  the 
plaintiff  or  plaintiffs  in  any  such 
action,  bill  or  plaint,  that  then 
the  defendant  or  defendants  in 
every  such  action,  bill,  or  plaint, 
shall  have  judgment  to  recover 
his  costs  against  every  such 
plaintiff  or  plaintiffs;  and  that 
to  be  assessed  and  taxed  by  the 
discretion  of  the  judge  or  judges 
of  the  Court  where  any  such 
action,  bill,  or  plaint  shall  be 
commenced,  sued,  or  taken ;  and 
also  that  every  defendant,  in  such 
action,  bill,  or  plaint  shall  have 
such  process  and  execution  for 
the  recovery,  and  having  of  his 
costs  sgainst  the  plaintiff  or 
plaintiffs,  as  the  same  plaintiff 
or  plaintiffs  should  or  might  have 
had  against  the  defendant  or  de- 
fendants,) in  case  that  judgment 
had  been  given  for  the  part  of 
the  said  plaintiff  or  plaintiffs,  in 
any  such  action,  bill,  or  plaint 
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fay  the  discretion  of  the  chaDcellor  of  this  realm  for  the  1840. 
time  being,  writ  or  writs  original,  and  write  of  subpoena,  CaJey 
according  to  the  nature  of  their  cases,  therefore  nothinir  „  ^' 
paying  to  your  highness  for  the  seals  of  the  same,  nor  to  md  Another, 
any  person  for  the  writing  of  the  same  writ  and  writs  to  be 
hereafter  sued,  and  that  the  chancellor  for  the  time  being 
shall  assign  such  of  the  clerks  which  shall  do  and  use  the 
making  and  writing  of  the  same  writs,  to  write  the  same 
ready  to  be  sealed,  and  also  learned  counsel  and  attomies 
for  the  same,  without  any  reward  taking  therefore:  and 
after  the  said  writ  or  writs  be  returned,  if  it  be  afore  the 
King  in  his  bench,  the  justices  there  shaU  assign  to  the 
same  poor  person  or  persons  counsel  learned  by  their  dis- 
cretions, which  shall  give  their  counsels  nothing  taking  for 
the  same ;  and  likewise  the  justices  shaU  appomt  attorney 
and  attorneys  for  the  same  poor  person  or  persons,  and  all 
other  officers  requisite  and  necessary  to  be  had  for  the 
i^ed  of  the  said  suits  to  be  had  and  made,  which  shall  do 
their  duties  without  any  reward  for  their  counsels,  help  and 
business  in  the  same :  and  the  same  law  and  order  shall  be 
observed  and  kept  of  all  such  suits  to  be  made  afore  the 
King's  Justices  of  his  Common  Place,  and  Barons  of  his 
Elzchequer,  and  all  other  justices  in  the  Courts  of  Record 
where  any  such  suit  shall  be."  That  statute  has  received  a  very 
liberal  construction ;  according  to  its  strict  letter,  the  pauper 
should  apply  to  the  chanceUor  to  grant  an  original  writ 
[Parker  B. — ^Probably  the  latter  words  would  be  considered 
sufficient  to  give  the  other  judges  a  general  jurisdiction.] 
In  strictness,  the  statute  could  have  no  application  in 
modem  times,  it  contemplates  an  original  writ  sent  down  to 
the  otiier  Courts.  [Jbinger,  C.  B.— The  23  Hen.  8,  ex- 
tended the  right  to  sue  in  formi  pauperis  to  proceedings 
by  bill,  but  the  original  power  enabling  a  person  so  to  sue 
depends  upon  the  11  Hen.  7,  c.  12,  and  that  statute,  by 
implication,  gives  the  Court  a  power  only  at  the  commence- 
ment of  the  suit].  That  the  practice  has  been  to  admit 
persons  to  sue  in  forma  pauperis  after  the  commencement 
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of  the  suit  is  evident,  from  the  case  of  OcUs  ▼•  HoUdoj/f 
cited  by  Wibnot,  C.  J.,  in  Blood  v.  Lee  (a).    There  "it  was 
at  first  doubted  whether  a  plaintiff  could  be  admitted  in 
form&  pauperis  after  the  commencement  of  the  suit,  but  at 
length  it  was  resolved  that  he  might  be  so  admitted  at  any 
time  of  the  suit ;  and  the  Court  resolved,  that  a  person  so 
admitted  in  forma  pauperis  pendente  lite,  shall  not  pay 
costs  firom  the  beginning  of  the  action."    [Parke,  fi. — In 
Blood  V.  Lee,  it  does  not  appear  that  the  Court  made  the 
rule  absolute :  the  question  was  adjourned.    Therefore,  the 
point  was  doubtful].     It  is  stated  to  be  the  practice,  and 
the  Court  do  not  dissent  fix>m  it     In  Jones  v.  Peere  (6), 
the  application  was  for  costs  incurred  previously  to  the 
plaintiff  being  admitted  to  sue  in  forma  pauperis.     If  it  be 
said  that  these  costs  are  payable  by  virtue  of  the  23  Hen.  8, 
tiiat  statute  does  not  include  actions  of  assumpsit     [Lord 
AbingeTf  C.  B. — It  is  too  late  to  contend  that  assumpsit  is 
not  within  that  statute.]     The  4  Jac.  1,  c  3,  extended  the 
provisions  of  that  act  to  trespass  and  ejectment,  which 
shews  that  it  only  applies  to  the  particular  actions  enu- 
merated.    [Parke,  B. — ^I  never  before  heard  it  doubted 
that  the    23  Hen.  8,  applied  to  actions  €£  assumpsit]. 
Besides,  that  statute  contemplated  a  verdict  found  against 
a  plaintiff  upon  the  whole  cause  of  action:  that  is  not  the 
case  here,  for  money  is  paid  into  Court  under  the  3  &  4 
Wm.  4,  c.  42,  s.  21.     [Parke,  B. — The  issue  is,  whether 
or  not  more  was  due  tiian  the  sum  paid  into  Court,  and  that 
has  been  found  against  the  plaintiff]. 


Butt,  in  support  of  the  rule.  This  case  is  within  die 
statute  of  Hen.  8 :  the  term  ''  actions  on  the  case**  there 
mentioned,  may  apply  either  to  actions  of  assumpsit  or  ex 
delicto.  The  plaintiff  has  been  admitted  to  sue  in  form& 
pauperis,  under  the  23  Hen.  8,  not  the  11  Hen.  7,  which  in 
termsappliesonly  to  those  cases  in  which  the  chancellor  allows 


(a)  3  MTilB.  24. 


(b)  1  M'Clel.  &  Y.  282. 


MICHABLBCAfi  TfiBM^  4  VICT.  897 

an  original  writ  to  be  iasned    If  the  aigument  on  the  other        1840. 

ride  had  any  weight,  it  would  go  to  shew  that  a  party  could       Cabey 

not  be  admitted  to  sue  in  forma  pauperis  at  alL   [Parke,  B.^  «* 

referred  to  Langley  v.  Blackerley,  AndretVM^  306,  as  an    and  Anothir. 

authority  that  a  party  might  be  admitted  to  sue  in  form& 

pauperis  after  the  commencement  of  the  suit].     If  the 

other  ride  succeed  in  taking  this  case  out  of  the  first  section 

of  the  23  Hen*  8,  it  is  equally  out  of  the  second.     [Lord 

Abinger,  C.  B.     The  Court  are  satisfied  on  that  point]. 

There  are  certainly  cases  to  shew  that  parties  hare  been 

admitted  to  sue  in  form&  pauperis  during  the  progress  of 

the  suit^  but  there  is  no  direct  authority  that  such  practice 

IB  correct    In  Jone$  v.  Peers,  the  Court  only  refiised  to 

dispauper  the  plaintiff  after  an  acquiescence  of  two  years. 

[Erie  referred  to  Morgan  v.  Eaetwick  (a),  which  decided 

that  a  pauper  is  entided  to  costs  fix>m  the  commencement 

of  an  action^  although  he  is  admitted  to  sue  in  that  character 

in  the  progress  of  the  suit,  and  therefore  the  defendant 

cannot  stay  proceedings  on  payment  of  the  debt  only]. 

Lord  Abingsb,  C.  B. — I  am  strongly  inclined  to  think 
that  the  admisrion  to  sue  in  form&  pauperis  a&er  the  com- 
mencement of  the  suit  was  irregular.  It  appears  to  me 
unwarranted  by  the  statutes,  but  sdll  if  there  be  any  in- 
veterate practice  to  that  effect,  the  Court  are  anxious  not 
to  oyertum  it  In  the  case  of  Blood  v.  Lee,  the  Court 
adjourned  the  conrideration  of  the  question,  and  it  does 
not  appear  fix>m  the  report  whether  or  not  the  rule  was 
afterwards  made  absolute.  There  are  no  modem  cases  in 
which  the  Courts  have  decided  upon  the  construction  of 
these  statutes,  but  it  appears  to  me  that  the  11  Hen.  7, 
applies  only  to  original  writs,  and  that  the  23  Hen.  8,  by 
implication  gives  the  Court  an  authority  to  admit  a  party 
to  sue  in  form&  pauperis  at  the  commencement  of  the  suit 
by  bill,  which  includes  assumpsit 

(a)  Ante,  vol.  7»  p*  543. 
VOL.  vm.  M  M  H  n.  P.  G. 
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Pabke,  B. — Though  the  1 1  Hen.  7  applied  principally 
to  original  writs  issued  out  of  Chancery,  yet  the  latter 
«worda  seem  to  hare  given  the  judges  the  power  of  pto^ 
ceeding  in  actions  by  writ  of  quo  minus.     That  being  the 
practice,  we  have  no  wish  to  throw  any  doubt  upon  its 
propriety.     The  statute  of  Hen.  8  makes  all  persons  liable 
to  costs  in  assumpsit  as  well  as  other  actions,  the  only  ex- 
ception is  with  respect  to  paup^s  admitted  at  the  ecun- 
mencement  of  the  suit     No  doubt  at  that  time  it  was 
never  thought  of  admitting  a  party  to  sue  in  form&  pauperis, 
except  at  the  commencement  of  the  suit,  though  it  appean 
subsequently  to  have  been  the  practice  to  do  so,  bat  then 
the  pauper  is  liable  to  pay  the  prior  costs.     There  is  no 
case  which  has  put  a  construction  upon  the  statutes.     In 
Morgan  v.  Eastwicky  it  was  not  intimated  that  there  was 
any  doubt  as  to  the  power  to  admit  after  the  oommencemmt 
of  the  suit     If  any  direct  authority  could  be  found,  we 
should  consider  ourselves  bound  by  it 


Lord  Abinoeb,  C.  B. — ^The  Court  have  looked  into  the 
case  referred  to  in  AnArewit  ReporUia)^  and  there  it 
appears  that  the  Court  said,  that  by  imjdication  they  had 
power  to  make  a  party  a  pauper  at  any  stage  of  the  case. 
We  think  it  right  to  say,  that  as  to  whether  or  not  the  pay- 
ment of  money  into  Court  is  to  dispauper  a  party,  we  give 
no  opinion  about  it  Therefore  the  latter  part  of  the  role 
will  be  absolute,  the  costs  to  be  paid  by  the  plaintiff  up  to 
the  time  of  his  admission  to  sue  in  form&  pauperis. 


(a)  Lanolbt  ^.  Blackbrlby, 
H.T.,l2Qeo.  2. 

Motion  that  the  plaintiff  may 
be  admitted  to  proceed  in  form& 
pauperis  in  his  action  commenced 
against  the  defendant,  upon  the 
usual  affidavit.  Against  which 
it  was  urged  by  Mr.  Berry,  that 
he  hath  proceeded  as  far  as  a  re- 
joinder, without  having  made 
such  application,  and,  therefore^ 


ought  not  now  to  be  admitted  at 

a  pauper. 

But  Pbr  Curiam*  as  the 
judges  are  empowered  by  the  11 
Hen.  7»  c.  13,  to  admit  peraons 
to  sue  in  fonn&  pauperis,  in  the 
beginning  of  a  piDsecudon,  they 
have  a  power  there  implicitly 
given  them  of  doing  that  at  any 
time  afterwards ;  and,  therefoie, 
they  granted  the  motion. 
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Wbiqht  v.  Qldfielix 

JIN  this  case,  the  defendant  pleaded  the  general  issue,  and  if  the  dmilite^ 

two  other  pleas,  concluding  with  verifications.     The  plain-  anycmeofSd 

tiff  added  the  similiter  to  the  general  issue,  and  replied  to  ^^  ^^^ 

the  special  pleas,  but  no  similiter  was  added  to  the  replica-  others,  the  de- 

fendant  cannoi 
tions.  tnoTe  for  judg^ 

ment  as  in  cawi 
of  a  nonauiti 

Chadwicke  Janes,  having  obtained  a  rule  nisi  for  judg- 
ment as  in  case  of  a  nonsuit, 

Wordsworth  shewed  cause,  and  objected  that  the  cause 
was  not  at  issue. 

Chadwicke  Jones.  There  is  a  complete  joinder  of  issue 
on  the  first  plea,  and  the  plaintiff  might  at  any  time  hav^ 
added  similiters  to  the  replications. 

Aldebson,  B. — The  statute  (14  Geo.  2,  c.  l7,  s.  1)  em- 
powers the  Court  to  give  judgment  as  in  case  of  a  nonsuit^ 
where  the  plaintiff  has  neglected  to  bring  the  issue  on  for 
trial,  according  to  the  course  and  practice  of  the  Court 
Here,  the  plaintiff  cannot  go  to  trial. 

Parke,  B. — There  is  no  issue  Entitling  the  plaintiff  td 
try. 

Rule  discharged,  with  costsi 


Harwood  v.  Law,  Publics  Officer,  &d 

AN  this  case,  the  defendant  was  th€  registered  public  Onajadgment 
officer  of  the  Imperial  Bank  of  Manchester,  under  the  pro-  ^tnU  pJbHc 
visions  of  the  7  Geo.  4,  c.  46,  arid  had  been  taken  in  exe-  ^^^^ 

partnenhip, 
exeention  may  iatne  ^inst  hiin,  without  a  tcve  facias.     ParJkf  B,,  dahitante. 

M  M  M  2 
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cution  upon  a  judgment,  obtained  by  the  plaintiff,  in  an 
action  against  him  as  such  public  officer. 

Cresswetti  obtained  a  rule  nisi,  to  set  aside  the  execution, 
and  discharge  the  defendant  out  of  custody.  The  affidaTit, 
in  support  of  the  application,  stated  that  the  defendant  had 
no  funds  of  the  Company  in  his  hands,  out  of  which  the 
plaintiff's  demand  could  be  satisfied ;  that  a  suit  to  admi- 
nister the  aiiairs  of  the  Company  had  been  instituted  in 
Chancery,  and  was  stiD  pending;  but  it  did  not  distinctly 
appear,  whether  the  defendant  was  a  member  of  the  Com- 
pany at  the  time  of  execution.  The  question  was,  whether, 
under  these  circumstances,  a  scire  facias  should  not  have 
issued  before  execution. 


W.  H.  Watson  shewed  cause.  The  defendant  being  a 
party  to  the  record,  no  scire  fiurias  was  necessary.  The  4th 
section  (a)  of  the  7  Gea  4,  c  46,  requires  that  the  registered 
public  officers  shall  be  members  of  the  co-partnership.  By 
the  9th  section,  (b)  (which  is  relied  upon  by  the  other  side), 


(a)  Section  4.  That  before  any 
Buch  corporation  or  co-partner- 
ship, exceeding  the  number  of 
six  persons,  in  England^  shall 
begin  to  issue  any  bills  or  notes, 
or  borrow,  owe,  or  take  up  any 
money  on  their  bills  or  notes,  an 
account  or  return  shall  be  made 
out,  according  to  the  form  con- 
tained in  the  schedule  to  this  act 
annexed,  wherein  shall  be  set 
forth  the  true  names,  title,  or 
firm  of  such  intended  or  existing 
corporation  or  co-partnership, 
and  also  the  names  and  places  of 
abode  of  all  the  members  of  such 
corporation,  or  of  all  the  partners 
concerned  or  engaged  in  such 
co-partnership,  as  the  same  res- 
pectively shall  appear  on  the  books 


of  such  corporation  or  oo-parl- 
nership,  and  the  name  or  firm  of 
every  bank  or  banks  establisbed, 
or  to  be  established  by  such  cor- 
poration or  co-partnership,  and 
also  the  names  and  places  of 
abode  of  two  or  more  penona, 
being  members  of  such  coipo- 
ration  or  oo-partnerahip,  and 
being  resident  in  England,  who 
shall  have  been  appointed  pol^ 
officers  of  snch  eofporatkm  or 
co-partnership,  together  with  the 
title  of  office,  or  other  deaciiplioii 
of  every  such  public  officer  res- 
pectively, in  the  name  of  any  one 
of  whom  snch  corporation  shall 
sue  and  be  sued  as  hereinafter, 
&c. 
(b)  Section  9.  That  all  actions 
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the  Company  aie  to  sue,  and  be  sued  in  the  name  of  their       1810. 
public  officer;  that  section  also  contemplates,  that  the  party     Habwood 
as  plaintiff  or  defendant  upon  the  record,  shall  always  be  a 


Law, 


member  of  the  Company.    The  12th  section  (c)  relates  to  PaUic  Of&oer, 

&0. 


and  suitSy  and  also  all  petitions, 
to  found  any  commission  of  bank- 
ruptcy against   any   person    or 
persona,  who  may  be,  at  any  timc^ 
indebted  to  any  such  co-partner- 
ship, carrying  on  business  under 
the  provisions  of  this  act,  and  all 
proceedings  at  law  or  in  equity, 
under  any  commission  of  bank-^ 
mptcy,   and  all  proceedings  at 
law  or   in  equity,  to  be  com- 
menced or  instituted  for,  or  on 
behalf  of  any  such  co-partnership 
against  any  person  or  persons, 
bodies   politic  or  corporate,   or 
others,  whether  members  of  such 
co-partnership  or  otherwise,  for 
reooyering  any  debts  or  enforcing 
any  claims  or  demands  due  to 
such  co-partnership,  or  for  any 
other  matter  relating  to  the  con- 
cerns of  such  co-partnership,  shall 
and  lawfblly  may,  from  and  after 
the  passing  of  this  act,  be  com- 
menced or  instituted,  and  prose- 
cuted in  the  name  of  any  one  of 
the  pubUc  officers  nominated  as 
aforesaid,  for  the  time  being,  of 
such  co-partnership,  as  the  no- 
minal plaintiff  or  petitioner,  for 
and  on  behalf  of  such  co-partner- 
ship;  and  that    all   actions  or 
suits,  and  proceedings  at  law  or 
in  equity,  to  be  commenced  or 
instituted  by  any  person  or  per- 
sons, bodies  politic  or  corporate, 
or  others,  whether  members  of 
such  co-partnership  or  otherwise, 
against  such  co-partnership,  shall 
and  lawfully  may  be  commenced, 
instituted,  and  prosecuted  against 


any  one  or  more  of  the  public 
officers  nominated  as  aforesaid, 
for  the  time  being,  of  such  co- 
partnership, as  the  nominal  de- 
fendant, for   and  on  behalf  of 
such    co-partnership,  &c.,   and 
that   in    all    other    allegations, 
indictments,     informationa      or 
other  proceedings  of  any  kind 
whatsoever,  in  which  it  otherwise 
might  or  would  have  been  ne- 
cessary to  state  the  names  of  the 
persons  composing  such  co-part- 
nership, it  shall  and  may  be  lawful 
and  sufficient  to  state  the  name 
of  any  one  of  the  public  officers 
nominated  as  aforesaid  for  the 
time  being  of  such  co-paitner- 
ship;  and  the  death,  resignation, 
removal,  or  any  act  of  such  public 
officer,  shall  not  abate  or  prejudice 
any  such  action,  suit,  indictment, 
information,  prosecution,  or  other 
proceeding   commenced  against 
or  by  or  on  behalf  of  such  co- 
partnership, but  the  same  may 
be  continued,  prosecuted,  and  car- 
ried on  in  the  name  of  any  other 
of  the  public  officers  of  such  co- 
partnership for  the  time  being. 

(c)  Section  12.  Thitf  all  and 
every  judgment  and  judgments, 
decree  or  decrees,  which  shall,  at 
any  time  after  the  passing  of  this 
act,  be  had  or  recovered,  or  en- 
tered up  as  aforesaid,  iu  any  action, 
suit,  or  proceedings  in  law  or 
equity,  against  any  public  officer 
of  any  such  co-partnership,  shall 
have  the  like  effect  and  operation 
upon  and  against  the  property  of 
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1 840.       judgments  obtained  against  the  public  officer^  and  gives  them 
Hakwood      ^®  eame  effect  and  operation  upon  the  property  of  the  co- 
partnership, and  of  every  member  thereof,  as  if  the  judgment 


9. 

Law, 


Public  OiBoer,  had  been  obtained  against  the  co-partnership.     The  13tfa 

section  (J)  authorizes  execution  upon  any  judgment  obtained 


•uch  co-partnership,   and  upon 
and  against  the  property  of  every 
such  member  thereof  as  aforesaid, 
as  if  snch  judgment  or  judgments 
)i(|d  been  recovered  or  obtained 
figainst  snch  co-partnership,  and 
that  the  bankruptcy,  insolvency, 
pr  stopping  payment  of  any  such 
public  officer  for  the  time  being 
of  such  co-partnership,  in  his  in- 
dividual   character  or  capacity, 
shall  not  be  nor  be  construed  to 
be  the  bankruptcy,  insolvency, 
pr  stopping  payment  of  such  co- 
partnership, and  that  such  oo* 
partnership,   and  every  member 
thereof,  and  the  capital  stock  and 
effects   of  such  co-partnership, 
and  the  effbcts  of  every  member 
pf  such  co-partnership  shall,  in 
9II   cases,    notwithstanding  the 
banlqruptcy,  insolvency,  or  stop- 
ping payment  of  any  such  public 
pfficer,  be  attached  and  attach- 
able, and   be,   in   all  respects, 
liable  ^  thf  lawful  daims  and 
demand^  of  die  preditor  and  cre- 
ditors of  such  co-partnership,  or 
of  any  memher  oip  i^enibers  there- 
of, as  if  no  such  bankruptcy,  in- 
solvency, or  stopping  payment  of 
such  public  officer  of  si^ch  co- 
partnership   had    happeiiad    pf 
taken  place. 

(d)  Section  13.  That  executipn 
upon  any  judgment  in  any  action 
pbtained  against  any  public  officer, 
for  the  time  being  of  any  such 
corporation    or    co-partnership. 


carrying  on  the  business  of  bank- 
ing, under  the  fntmsionB  of  tins 
act,  whether  as  plaintiff  or  de- 
fendant, may  be  issued  against 
any  member  or  members  lor  &e 
time  being  of  such  corporation  or 
to-partnership ;  and  that  in  cue 
any  such  execution  againat  any 
member  or  members  for  the  time 
being  of  any  such  corporation  or 
co-partnership  shall  be  ineffectual 
for  obtuniag  payment  and  aatis- 
faction  of  the  amount  of  such 
judgment,  it  shall  be  lawful  Cor 
the  party  or  parties  so  having 
obtained  judgment  against  snch 
public  officer  for  the  time  being 
to  issue  execution  against  any 
person  or  persons  fdio  was  or 
were  a  member  or  members  of 
such  corporation  or  oo-partoer- 
ship,  at  the  time  when  tiie  con- 
tract or  contracts,  or  engagemeai 
or  engagements  in  which  sudi 
judgment   may   have  been  ob- 
tained was  ct  were  entered  into^ 
or  became  a  member  at  any  time 
before  such  contracts  or  engage- 
ments were  executed,  or  was  a 
member  at  the  time  of  the  judg- 
ment obtained:  Provided  always, 
that  no  such  execution  as  last 
mentioned  shall  be  issued  without 
leave  first  granted,  on  motion  in 
ppen  Court,  by  the  Court  in  which 
such  judgment  shall  have  been 
obtained,  apd  when  motion  shall 
be  made  on  notice  to  the  person 
or  persons  sp^ght  to  be  charged. 
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against  the  public  officer,  to  be  issued  against  the  members        IS40. 
for  the  time  being  of  the  co-partnership,  and  if  that  execu-     Hakwooo 
tion  shall  be  inefiPectual,  then  execution  may  issue  against         J^-^ 
any  persons  who  were  members  at  the  time  the  contract  Public  Officer, 

6iC 

was  entered  into.  The  14th  section  provides  for  indemni- 
fying the  public  officer  against  any  damage  sustained  by 
reason  of  execution  against  him.  There  can  be  no  necessity 
for  a  scire  ftcias,  in  order  to  have  execution  against  a  person 
who  must  be  a  member,  and  who  is  already  a  party  to  the 
record.  Supposing  a  scire  facias  issued,  the  defendant  could 
not  avail  himself  of  any  defence  which  he  might  have 
pleaded  to  the  original  action.  Wood  v.  Marston  (a).  Ad- 
missions made  by  a  public  registered  officer,  sued  under  the 
provisions  of  this  act,  are  receivable  in  evidence  against 
the  Company,  which  clearly  shews  that  he  cannot  be  viewed 
as  a  stranger  to  the  record,  RawUnson  v.  Mitchell (b), 

Cres9weUy  in  support  of  the  rule.  The  plaintiff  has 
chosen  to  avail  himself  of  a  statutory  remedy,  and  must  pur- 
sue it  throughout  The  defendant  is  not  sued  in  his  indi- 
vidual character,  but  as  public  officer  only.  The  plaintiff 
mi^t  have  resorted  to  his  common  law  remedy,  if  he  had 
thought  fit,  and  have  sued  the  defendant  as  an  individual 
member,  subject  to  the  consequences  which  would  attach 
to  a  suit  against  one  of  a  fluctuating  body.  Having  selected 
the  mode  prescribed  by  statute,  he  cannot  engraft  upon  it 
the  common  law  ri^ts.  One  consequence  of  suing  a  public 
officer  is,  that  if  he  dies,  or  ceases  to  be  a  member,  he  is 
no  longer  the  defendant  on  the  record,  but  the  statute  re- 
quires that  all  proceedings,  not  only  to  judgment,  but  also 
up  to  execution,  shall  be  as  against  a  member  of  the  Company. 
A  person  sued  as  public  officer  should  then  have  an  oppor- 
tunity by  scire  facias,  of  pleading  that  he  ceased  to  be  a 

nor  after  the  expiration  of  three  corporation  or  co-partnership, 
years  next  after  any  such  person         (a)  Ante,  vol.  7,  p.  865. 
or  persons  shall  have  ceased  to  be         (6)  H.  T.  1840^  not  reported, 
a  member  or  members  of  such 
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]  840.       member  after  judgment    [Lord  Jbinger^  C.  B. — ^Tbe  nm- 

Habwood     P^®  remedy  is,  that  the  defendant  may  come  iiith  an  affidar 

^  vit,  that  between  judgment  and  execution  he  ceased  to  be 

Public  Officer,  a  member.]     The  plaintiff  is  bound  to  make  out  that  the 

public  officer  is  a  member  at  the  time  the  execution  issued. 

There  seems  no  reason  why  a  public  officer  ^ould  not  have 

the  same  privil^e  as  any  other  member  of  the  Company. 

[Lord  Abingeff  C.  B. — Your  aigument  is^  that  execution 

cannot  issue  against  the  defendant,  unless  he  was  a  member 

up  to  the  time  of  execution.     Suppose  a  scire  fiicias  was 

awarded  against  this  defendant,  he  might  cease  to  be  a 

member  even  after  it  had  issued,  and  then  according  to  your 

argument,  it  would  be  necessaiy  to  issue  a  fresh  one,  and 

so  on  in  a  perpetual  series,  that  it  would  be  impossible  to 

have  execution  against  any  one  ?] 

Cur.  ado.  vuU. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abingeb,  C.  B. — The  defendant  in  this  case  applied 
to  be  discharged  out  of  custody,  on  the  ground,  that,  by  the 
construction  of  the  act  of  Parliament,  regulating  joint  stock 
banking  companies,  he,  as  the  registered  officer  of  this  bank, 
IS  not  liable  to  be  taken  in  execution,  unless  he  be  at  the 
time  a  member  of  the  Company ;  and  it  was  aigued  by  Mr. 
CretHDell,  that  the  mode  of  shewing  him  to  be  such  member, 
must  be  by  scire  fecias,  in  conformity  with  the  deciaon  of 
this  Court,  which  held  that  to  be  necessaiy  in  those  cases 
where  judgment  has  been  obtained  against  the  roistered 
officer  of  a  joint-stock  bank,  and  it  is  sought  to  have  exe» 
cution  against  a  person  not  a  party  on  the  record.  Cross  v. 
Law  (a).  The  defendant  here  neither  states  that  he  is  not 
a  member  of  the  Company,  nor  any  other  fects,  to  convince 
us  that  he  is  not  the  proper  object  of  execution  on  this 

(a)  Ante,  p.  789. 
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judgment    tf  he  had  done  so,  a  point  of  considerable        1840. 
importance  would  arise;  for  the  statute  gives  a  right  of     hLabwood 
suing  out  execution  against  different  parties  other  than  the  <*• 

public  officer.  But  in  the  present  case,  we  need  only  say,  Public  (MBoer, 
that  when  the  Courts  determined  that  a  scire  facias  was 
necessary  in  such  cases  to  make  an  individual  a  party  to 
the  record,  who  was  not  so  before,  they  did  so  simply  with 
the  view  of  rendering  their  own  records  consistent  The 
first  time  that  this  question  arose  was  in  the  case  of  an  ^ 
alderman  of  the  city  of  Dublin,  who,  when  in  London  on 
some  public  business,  was  taken  in  execution  on  a  judgment 
obtained  against  a  jointHStock  company,  of  which  he  was  a 
member.  It  ¥ras  I  who  made  the  application  to  the  Court 
of  Queen's  Bench  for  his  release,  when  he  was  liberated ; 
and  on  the  aigument  the  Court  said,  some  suggestion  ought 
to  be  put  on  the  record,  in  order  to  make  a  party  liable 
to  execution  who  was  not  party  to  the  record  at  the  time 
of  the  judgment  (a).  Since  then,  the  proper  mode  of  doing 
this  has  been  taken  into  consideration,  and  the  Courts  have 
decided,  I  think,  rightly,  that  that  course  should  be  by  writ 
of  scire  facias.  A  suggestion  on  the  record  would  have  the 
same  effect ;  a  scire  fiu^ias  does  nothing  more ;  but  then  it 
is  an  original  and  well  understood  process  for  that  purpose. 
A  scire  &cias,  however,  is  only  resorted  to  for  the  specific 
purpose  of  making  the  judgment  and  execution  consistent 
with  each  other,  otherwise  judgment  would  appear  as  given 
against  A.,  while  execution  would  be  described  as  issuing 
agunst  B. ;  this  would  render  the  record  absurd;  but  by 
the  award  of  a  scire  fitcias,  it  is  rendered  technically  proper. 
Where  a  scire  facias  is  allowed  against  a  party,  he  has  the 
opportunity  of  contesting  whether  he  is  within  the  pro- 
visions of  the  act  or  not  Further  than  that,  the  scire  &cias 
was  never  intended  to  go ;  and,  therefore,  it  appears  to  the 
majori^  of  the  Court,  that  if  we  were  to  comply  with  the 
argument  used  on  the  part  of  the  defendant,  and  hold  a 

(a)  Semble,  Bartktt  v.  PetUland,  1  B.  &  Adol.  704. 
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1840*       scire  fiiciaB  necessaiy  in  this  case,  it  would  be  attended  with 
TfARwnnn     g^at  inconvenience,  and  render  an  infinite  series  ai  these 
V*  writs  necessary ;  for  as  he  is  not  rendered  liable  by  the 

Pbblie  Officer,  provisions  of  this  act  unless  he  were  a  member  at  the  dme 
of  execution,  and  the  scire  £usias  would  only  establish  that 
he  was  such  at  the  time  of  the  judgment,  no  execution 
could  issue  against  him  until  a  firesh  scire  fiuaas  was  issued, 
to  shew  that  he  was  such  at  the  time  execution  issued;  and 
consequently,  toties  quoties,  there  should  be  a  fi^sh  scire 
fiicias.  This  never  could  have  been  the  intention  of  the 
I^islature,  but  would,  undoubtedly,  be  the  consequence  if 
this  act  were  to  be  interpreted  as  contended  for.  Hie  only 
way,  therefore,  in  which  the  defendant  could  take  advantage 
of  any  circumstances  doing  away  with  his  liabilily,  would 
be  by  affidavit  that  he  had  bona  fide  and  without  fiBud, 
ceased  to  be  a  member  of  the  co-partnership ;  in  which 
case  he  would  no  longer  be  liable  to  be  taken  in  execution. 
Here  he  does  not  swear  to  anything  of  the  kind ;  and  he 
therefore  stands  in  the  position  of  a  party  to  this  record. 
If  he  wishes  to  be  exempt  fix>m  liability,  he  must  shew  us 
cause  for  exemption;  he  shews  none,  and,  therefore,  this 
execution  against  him  is  regular,  and  this  rule  must  be 
discharged,  but  then  it  should  be  without  costs. 

Pabke,  B. — The  mode  of  obtaining  execution  on  a 
judgment  obtained  against  joint-stock  companies,  is  dis- 
tinctly pointed  out  by  7  Geo.  4,  c.  46,  s.  13,  and  it  is  to 
issue,  in  the  first  instance,  against  those  peisons  who  aie 
members  for  the  time  being,  i.  e.  at  the  moment  when  it 
is  sued  out  The  Courts  have  determined,  and  it  is  a 
decision  which  ought  not  to  be  disturbed,  that  the  party 
whom  it  is  thus  intended  to  proceed  against  is  entitled  to 
have  that  question,  whether  he  were  such  or  not,  determined 
b^  ft  jury,  and  that  the  course  of  proceeding  for  that  pur- 
pose ought  to  be  by  writ  of  scire  &cias,  which  would  have 
the  effect  of  shewing,  on  the  tsice  of  the  record,  why  exe- 
cution was  issued  againpt  a  person  who  was  not  party  lo 
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tbe  judgment     On  this  ground,  the  Courts  have  decided       1840. 
that  a  scire  fiunas  must  issue^  and  the  persons  against  whom     habwood 
it  should  go  in  the  first  instance,  must  be  those  who  were  *'• 

members  of  the  Company  at  the  time  of  issuing  the  eze-  Pnblk  Officer, 
cution.  Great  difficulty,  however,  arises,  when  we  attempt 
to  put  a  construction  on  this  part  of  the  enactment;  for 
the  scire  fiunas  only  shews  that  the  party  against  whom  it 
is  issued  was  a  member  of  the  co-partnership  at  the  time 
of  the  judgment,  and  not  of  the  issuing  execution.  In 
order  to  reconcile  this  difficulty,  the  scire  fiu^ias  to  be  issued 
must  be  considered  as  part  of  the  execution  contemplated 
by  the  legblature  when  they  firamed  this  part  of  the  section. 
K  this  view  be  correct,  I  entertain  considerable  doubt 
i^hether  the  defendant,  in  the  present  case,  has  not  a  right 
to  insist  that  the  question,  whether  he  were  a  partner  at  the 
time  when  execution  issued,  (that  is,  when  the  scire  fiu^ias 
issued,)  be  determined  by  a  jury;  and,  consequentiy,  whe- 
ther he  is  not  entitled  to  be  discharged  out  of  his  present 
custody.  I  only  say,  that  I  feel  considerable  doubt  on  the 
subject ;  for  as  my  brothers  Oumey  and  Rolfe  agree  in  the 
view  taken  by  the  Lord  Chief  Baron,  my  doubt  must 
necessarily  go  for  nothing.  The  course  to  be  pursued 
afterwards,  with  respect  to  the  several  other  classes  of  per* 
sons  liable  to  be  proceeded  against,  is  very  clearly  pointed 
out  by  the  act ;  first,  the  execution  is  to  go  against  those 
who  were  members  of  the  Company  at  the  time  the  contract 
was  entered  into:  then  if  the  plaintiff  fails  to  obtain  satis- 
faction by  those  means,  his  next  step  must  be  by  application 
to  the  Court,  for  leave  to  proceed  against  those  who  were 
members  before  the  time  of  the  contract:  and,  lasdy, 
he  is  entitled  to  proceed  against  those  who  were  parties 
at  the  time  of  the  judgment  obtained.  And  although  no 
precedence  is  marked  out  by  the  statute  as  between  them 
and  the  fi)rmer  class,  (the  words  of  the  section  comprising 
them  in  the  same  sentence,  that  it  shall  be  lawful  '^  to  issue 
execution"  against  any  person  who  was  member  when  the 
contract  ^as  entered  into,  or  became  a  member  at  any  time 


908  CASES  ON   POINTS  OF   PRACTICEy  SZCH. 

1840.       before  such  contract  was  executed,  or  was  a  member  at  the 

g][2J^^|^     time  of  the  judgment  obtained,)  still,  by  the  constnictioa 

I'-  put  on  the  section,  execution  is  to  issue,  first  against  the 

PoUic  okcer,  one  of  those  classes,  and  then  against  the  other ;  and  the 

^  defendant  is  only  to  be  concluded,  by  the  record,  that  he 

was  a  member  of  the  Company  at  the  time  of  the  judgment. 

I  do  not  say  that  my  mind  is  definitely  made  up  on  this 

matter ;  but  the  present  inclination  of  my  opinion  certainly 

is,  that  issuing  execution  in  this  way  is  irregular,  without 

giving  the  defendant  an  opportunity  of  trying  the  question, 

whether  he  was  apartner  in  this  Company  at  the  time  of  the 

issuing  a  scire  fiusias  against  him,  not  whether  he  was  a 

partner  at  the  time  of  the  judgment     This  is  a  question 

not  to  be  determined  on  affidavits,  but  tried  in  the  regular 

way  by  a  jury. 

GuBNEY,  B. — The  defendant,  in  this  case,  is  a  puUic 
officer  of  a  joint-stock  bank ;  he  is  sued  in  the  capadty  of 
such  officer,  and  as  being  a  partner;  and  is  taken  in  execution. 
From  that  he  applies  to  be  discharged,  but  does  not  allege 
that  he  was  not  a  partner,  either  at  the  time  of  the  judg- 
ment, or  of  the  execution,  or  of  the  incurring  the  debt, 
which  is  the  foundation  of  the  action ;  under  these  circum- 
stances, I  think  a  scire  fiudas  is  not  necessary. 

RoLFE,  B. — I  agree  with  the  judgment  which  has  been 
given  by  my  Lord  Chief  Baron.  It  appears  to  me  a  very 
doubtful  matter,  whether  it  is  necessary,  in  the  first  instance, 
to  proceed  against  a  partner  who  was  a  member  of  the  cor- 
poration at  the  time  of  the  execution;  for  the  act  only 
says,  that  "  execution  may  be  issued  against  any  member, 
for  the  time  being  of  such  corporation  or  co-partnership ; 
and  in  case  of  its  being  inefiectual,  then  against  other  par- 
ties." Now,  independendy  of  the  provisions  of  the  statute, 
no  one  could  be  liable  on  a  contract  by  the  Company,  except 
those  who  were  members  at  the  time  it  was  entered  inta 
In  order  to  enable  plaintifis  to  proceed  against  those  who 
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afterwards  purchased  shareSy  the  l^islature  says  that  they        1840. 
may  have  execution  against  any  one  who  is  member  of  the     hIewood 
Company  for  the  time  being.     Now,  if  the  meaning  of  this  «• 

is  to  say  to  that  person, ''  Although  you  were  not  a  partner  Pta>lic  okoer, 
in  the  Company  at  the  time,  yon  became  so  afterwaids,  and  ^'^ 
thus  became  hable,"  the  construction  is  perfectly  natural, 
and  I  do  not  see  anything  in  the  act  inconsistent  with  it 
The  section  goes  on  to  say,  that  if  the  party  suing  cannot 
have  his  demand  satisfied  by  execution  in  the  above  man- 
ner, he  may  proceed  against  any  one  who  was  member  of 
the  Company  at  the  time  of  the  judgment  recovered ;  that  is, 
though  you  have  taken  out  execution  against  those  who 
were  members  at  the  time  being,  &c.,  you  may  proceed 
against  those  who  were  such  at  the  time  of  the  contract  . 
entered  into,  or  judgment  recovered.  There  is,  no  doubt, 
much  difficulty  in  putting  a  construction  on  this  enactment ; 
but  it  is  impossible  that  the  consequence  mentioned  by 
Lord  Abingevy  as  necessarily  resulting  from  our  agreeing  in 
the  interpretation  contended  for  by  the  defendant,  could  have 
been  contemplated  by  the  legislature ;  there  would,  as  has 
been  remarked,  be  an  infinite  series  of  writs  of  scire  fiunas, 
one  after  anotiier.  It  is  attempted  to  get  over  this  difficulty, 
by  saying,  that  the  scire  fiunas  must  be  understood  as  the 
beginning  of  the  execution ;  but  if  it  is  necessaiy  to  put  so 
violent  a  construction,  why  not  as  well  say  that  the  judg- 
ment is  the  beginning  of  the  execution  ?  I  concur,  there- 
fore, in  the  opinion,  that  tiiis  rule  ought  to  be  discharged. 

Lord  AmNOBR,  C.  B.-I  do  not  agree  in  tiie  ophuon  diat 
the  scire  fiuaas  can  be  considered  as  the  beginning  of  the 
execution. 

Rule  discharged,  without  costs. 
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1840. 


to  rescind  hit 
certificate  for 
speedy  cze- 
ctttion. 


Lanber  v.  Gordon. 
{Before  Jldergon^  B.  ritting  alone.) 

After  final        Jjj  ^.y^^  ^^^^^   Gumey.  B.   (before  whom  the  cause  was 

judgement  ib  ,  , 

signed,  a  judge  tried  at  the  last  Guilford  Assizes)  had,  during  the  assizes, 
certified  pursuant  to  the  statute  1  Wm.  4,  c.  7,  s.  2,  that 
execution  should  issue  in  a  month.  The  certificate  was 
dated  on  the  7th  of  August  On  the  31st  of  August  final 
judgment  was  signed.  On  the  5th  of  September,  two  days 
before  the  expiration  of  the  period  mentioned  in  the  cer- 
tificate, ihe  learned  baron,  upon  an  application  at  Chambers 
on  behalf  of  the  defendant,  made  an  order  for  a  stay  of 
proceedings  until  the  sixth  day  of  the  present  Term,  and 
that  the  defendant  should,  in  the  meantime,  give  the 
plaintiff  security  for  a  certain  amount  of  the  damages  and 
costs. 


James^  having  obtained  a  rule  to  shew  cause,  why  the  order 
of  the  learned  baron  should  not  be  rescinded. 


Piatt  and  Chambers  shewed  cause,  and  contended,  that 
the  1  Wm.  4,  c.  7,  did  not  limit  or  restrain  the  power  which 
a  judge  possessed  to  stay  proceedings  when  required  by  the 
equity  or  justice  of  the  case.  The  fourth  section,  which 
authorized  the  Court  in  Banc  to  vacate  the  judgment,  and 
stay  or  set  aside  the  execution,  was  not  inconsistent  with 
the  judge's  authority  to  stay  proceedings  in  the  meantime. 

Jamesy  in  support  of  the  rule.  When  the  certificate  has 
once  been  given,  the  judge  has  exercised  his  statutory 
authority,  and  is  functus  o£Scio.  A  power  to  certify  is 
expressly  authorized  by  the  statute,  but  there  is  no  mention 
of  a  power  to  alter  or  rescind.  The  certificate  must  be 
given  *'  before  the  end  of  the  ritdngs  or  asBizes,"  and  judg- 
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ment  may  be  signed  '^forthwith,"  ynih  an  immediate  or        1840. 
delayed  execution,  according  to  the  terms  specified  in  the      y'"^^ 
certifk^te.  At  common  law,  the  signing  of  a  final  judgment  v, 

conferred  a  right  to  execution  instanter  (a),  but  the  statute 
enables  the  judge  to  postpone  the  time  of  its  issuing,  and 
having  done  so,  he  cannot  make  a  second  postponement; 
at  all  events  he  cannot  do  so  after  the  termination  of  the 
sittings  or  assizes.  The  statute  expressly  confines  the 
exercise  of  his  authority  to  that  period.  Section  4,  which 
enables  the  Court  in  Banc  to  vacate  the  judgment,  and  to 
stay  or  set  aside  the  execution,  would  be  nugatory  and 
superfluous  upon  any  other  supposition.  Under  the  first 
Interpleader  Act  (1  &  2  Wm.  4,  c.  58,  s.  6)  a  judge  at 
Chambers  could  not  ^ve  relief  (6),  as  the  only  power  was 
expressly  given  by  the  statute  to  the  Court  To  remedy 
this  defect,  the  1  &  2  Vict  c  45,  was  passed.  The  statute 
enabling  a  judge  to  certify  for  speedy  execution  is  analo- 
gous ;  it  ^ves  expressly  a  power  to  certify,  and  is  silent  as 
to  any  power  to  rescind  or  alter  tiie  certificate ;  its  con-' 
struction  must,  therefore,  be  confined  to  the  power  of  cer^ 
tifying.  [Alderson,  B. — A  judge  may  annul  his  certificate 
for  costs,  under  the  stat  43  EHiz.  c.  6,  s.  2.  (c)]  That  may 
be  before  final  judgment  is  signed ;  {d)  but  in  this  case,  the 
order  complained  of  was  made  after  signing  final  judgment. 

Aldbbson,  B.,  observed,  that  the  rule  obtained  was 
useless,  inasmuch  as  it  was  not  due  till  after  the  expira- 
tion of  die  judge's  order.  And  although  it  might  be 
doubtfiil  whether  a  party,  in  whose  fevour  a  certificate  was 
once  granted,  could  be  deprived  of  the  fiill  benefit  of  it  by 
a  subsequent  order,  it  was  clear  that  the  judge  could  not 
vacate  the  final  judgment  signed  under  his  certificate,  what- 
ever power  he  might  have  over  the  issuing  of  execution, 

(a)  See  Udd,  994, 9th  edit  7  C.  &  P.  527. 

(b)  See  Bragg  v.  Hapkku,  ante,         (d)  See  Whatteg  ▼.  WUHamson, 
vol.  2,  p.  151.  ante,  toL  7»  p.  253« 

(c)  See  Anderson  v.   Sherwinf 
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Landek 

V. 

Gordon. 
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^thout  vacatiDg  the  judgment     His  lordship  t^^j^ 
to  the  fiill  Court,  and  upon  his  return  said, 

I  am  of  opinion  that  this  rule  ought  to  be  dischaiged  as 
useless,  but  without  costs  on  either  side.  As  to  the  other 
question,  I  am  of  opinion  that  after  final  judgment,  the 
judge's  power  is  at  an  end.  Upon  the  judgment,  the  par^ 
has  acquired  a  right  to  his  execution  upon  the  terms  of  the 
certificate,  and  execution  follows  as  a  matter  of  course.  The 
amoimt  of  the  judgment  is  secured  to  the  party  by  the  cer- 
tificate ;  and  the  judge  cannot  alter  his  certificate,  so  as  to 
deprive  the  party  of  this  right  I  am  confirmed  in  this 
opinion  by  at  least  one  member  of  the  Court 


Rule  discharged,  without  costs  on  either  side. 


EXCHEQUER  CHAMBER-TRINITY  VACATION. 

Vtsb  9.  Wakefdsld. 

Judgment  in      -l-N  this  case,  a  writ  of  error  was  brought  upon  the  judg- 
^  Ijb^JSl    ^^^^  ^^  *®  ^^^^  ^^  Exchequer,  (a) 

The  Court,  however,  expressed  their  concurrence  with 
the  opinion  of  the  Court  below,  and  affirmed  the  judgment, 
without  hearing  any  argument 


(a)  Ante,  p.  377. 


AN 


INDEX 


TO   THI 


PRINCIPAL     MATTERS. 


ABATEMENT. 
See  Joint  Debt,  1,  2. 

ACCORD  AND  SATISFACTION. 

A  plea  of  an  accord  and  sadsfac* 
tioii  to  one  of  seyeral  joint  creditors, 
is  a  good  bar  to  an  action  at  the  suit 
of  all,  and  the  plea  need  not  shew 
that  the  others  were  parties  to  the 
accord.  WaUace  and  Others  v.  KeU 
saU,  841 

ACCRUING  DAMAGE. 
See  Damages,  1. 

ACCRUING  DEBT. 
See  Arbitratiok,  3. 

ACKNOWLED  GMENT. 
See  Limitations,  (Statute  of)« 

ACTION,  (NOTICE  OF). 
See  Tims,  (Calculation,  of),  2. 

YOL.  VIII. 


ADMINISTRATOR. 

See  Amendmbnt,  4. 
Interpleadbe,  2. 
Writ,  (Se&tice  of). 

ADMISSION. 
See  Payment,  (Plea  of),  1 . 

ADMISSION,  (JOINT). 
See  Payment  into  Court,  1. 

AFFIDAVIT. 
See  Jurat. 

1.  The  description  of  a  particular 
attorney,  as  the  attorney  to  die  plain- 
tiff in  a  declaration  in  ejectment,  suf- 
ficiently shews  him  to  he  such  attor- 
ney, in  order  to  support  an  objection 
that  an  affidavit  has  been  sworn  be- 
fore him  contrary  to  the  directions  of 
1  Reg.  Gen.,  H.  T.,  2  Wm.  4,  s.  6. 
Doe  d.  Pryme  and  Another  v.  Roe 
and  Another^  840 

2.  An  affidavit  which  by  the  jurat 
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ALIEN  (AMY). 


appears  to  have  been  Bwom  in  Ireland 
before  a  commissioner  of  the  Irish 
Court  of  Queen's  Bench,  cannot  be 
read  in  the  Court  of  Queen's  Bench 
in  England.     Griffin  v.  Smythe^  490 

8.  If  affidavits  used  on  a  rule,  with 
respect  to  a  matter  of  arbitration  where 
there  is  no  cause  in  Court,  improperly 
introduce  the  words,  ''  plaint^QT,"  and 
"  defendant,"  after  the  names  of  the 
parties,  in  the  title  of  the  affidavits, 
those  words  may  be  treated  as  sur- 
plusage. In  the  matter  ofArbiiru$hn 
between  Imesom  and  Homer ,         651 

4.  A  commissioner  need  not  put 
his  initials  opposite  an  immaterial 
alteration  in  an  affidavit  sworn  before 
him.  lb. 

AFFIDAVIT  (OF  DEBT). 
See  Scire  Facias,  2. 

AFFIDAVIT  (ENTITLING). 

See  Affidavit,  8. 

Rehewed  Appcicatiok,  1. 
Statiiw*  Proceedings,  7. 
Writ  of  Trial,  3. 

1.  Affidavits  ih  support  of  an  ap- 
plication to  quash  a  certiorari,  bring- 
ing up  an  order  of  justices  for  stop- 
ping up  a  road,  must  be  entitled  in 
the  names  of  the  parties  in  the  pro- 
ceeding, and  not  merely »  "In  the 
Queen's  Bench."  The  Queen  v. 
Jones,  80 

2.  An  affidavit  in  support  of  a  rule 
under  the  1  Geo.  4,  c.  B7,  must  not 
be  entitled,  '*  Doe  d.  Fryme  and  ano" 
ther  V.  Boe  and  another,"  but  the 
Chxisti^  and  sumamea  of  all  the  les- 
sors of  the  plaintiff  must  be  set  out 
at  length*  Doe  d.  Pryme  and  An- 
other V.  Roe  and  Another^  340 

3.  Where  an  action  has  been  brought 
against  the  defendant  by  the  initial  of 
his  ChristisA  name,  '*W."  and  has 
proceeded  to  execution  so  entitled, 
an  affidavit  in  support  of  an  applica- 


tion against  the  sheriff,  for  not  return- 
ing the  fi.  fiu  in  the  cause,  cannot  be 
read,  if  it  describes  the  defendant  bj 
the  Christian  name  of  "William." 
Regina  v.  the  Sheriff  of  Swrrey,  m  a 
eatue  of  Smith  v.  Neely,  510 

AFFIDAVIT  (FILING). 
See  Attorney  (Re-admission  of)  1. 

AGENT  AND  PRINCIPAL. 

See  Attachment,  3. 
Distringas,  5. 
Ejectment,  9. 

0 

AGREEMENT. 
See  Damages,  2. 

1.  If  an  agreement  cannot  be  read 
in  evidence  for  want  of  a  stamp,  the 
plaintiff  cannot  recover  the  value  of 
the  work  and  labour  to  which  the 
agreement  refers,  altiuugh  the  de- 
fendant may  have  had  the  benefit 
of  it.     Hvghee  v.  Bttid,  478 

2.  An  agreement  signed  by  the 
plaintiff  only  is,  as  against  him,  valid 
in  point  of  law  as  an  agreement,  and 
must,  therefore,  be  stamped.  lb. 

AGREEMENT  (FOR  LEASE). 
See  Amendment,  5. 

ALIEN. 
See  Sbcuritt  for  Costs,  4. 

To  an  action  for  a  libel,  the  de- 
fendant pleaded  that  the  plaintiff  was 
an  alien  (amy),  and  had  never  been 
naturalised  or  admitted  a  denisen. 
Heldillf  on  general  demurrer.  Pi- 
sani  V.  IfOtoeonf  57 

ALIEN  (AMY). 
See  Alien. 


AMENDMENT. 


AMENDMENT. 
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ALIEN  (ENEMY). 

See  Alien. 

ALTERATION     (IN     AFFIDA- 
VIT). 

See  Affidavit,  4. 

AMENDMENT. 

See  Arbitration,  9. 

Capias  ad  Satisfaciendum. 

Ejectitbnti  11. 

Issue,  1. 

Outlawry,  3. 

Pleas  (Several),  5. 

Pleading  (Time  for). 

Summons,  8. 

Time  (Calculation  of). 

Variance,  1. 

1.  In  an  action  brought  against 
the  defendant,  a  custom-house  officer, 
the  plaintiff  declared  in  trover.  Cer- 
tain questions  of  law  arose  in  the 
case,  upon  which  it  was  agreed,  that 
a  special  case  should  be  framed  for  the 
opinion  of  the  Court;  one  of  the 
questions  being,  whether  the  defend- 
ant was  liable  in  the  action?  The 
cases  were  exchanged  by  the  parties 
on  the  1 3th  May,  1837.  It  was  dis- 
covered that  similar  questions  were 
depending  in  the  Court  of  Queen's 
Bench  upon  a  similar  case,  and  the 
plaintiff  thereupon  suspended  his  pro- 
ceedings until  that  Court  should  have 
come  to  conclusion  upon  it.  In 
Trinity  Term,  1839,  that  Court  gaye 
judgment,  determining  that  that  ac- 
tion was  properly  brought  in  tort  for 
non-feasance,  and  not  in  trover.  This 
Court,  in  Michaelmas  Term,  1839, 
granted  a  rule  nisi  on  the  application 
of  the  plaintiff,  to  amend  his  declara- 
tion, by  substituting  a  count  in  tort 
for  that  in  trover,  which  in  the  fol- 
lowing term  was  made  absolute. 
Legge  v.  Boyd^  272 

2.  If  a  plaintiff  takes  out  a  sum- 
mons to  amend  his  declaration,  the 
defendant  has  a  rightto  presume  that 


it  wfll  be  followed  up  by  a  peremp- 
tory summons,  and,  therefore^  it  will 
operate  as  a  stay  of  proceedings  for 
one  day;  consequently,  when  the 
time  for  pleadiog  was  out  on  the  day 
on  which  the  peremptory  summons 
could  be  made  returnable,  a  judgment 
signed  for  want  of  a  plea  on  the 
morning  of  the  next  day  was  held 
irregular.     Hodgson  v.  Caleg,      318 

3.  After  the  trial  of  an  issue  on 
the  plea  of  not  guilty,  it  is  not  too 
late  to  apply  to  amend  the  prayer  to 
a  replication,  to  a  plea  of  nul  tiel 
record.     Oeorge  v.  Rookes,  505 

4.  A  plaintiff  sued  under  Irish  let- 
ters of  administration,  to  which  the 
defendant,  being  under  terms  to  plead 
issuably,  pleaded  that  the  deceased 
was  an  inhabitant  and  commorant  of 
the  city  of  Dublin,  and  died  posses- 
sed of  bona  notabilia  within  the  dio- 
cese of  London  ;  the  Court  held  that 
they  ought  to  assume  that  the  cause 
of  action,  was  bonum  notabile,  with- 
in the  letters  of  administration,  where 
the  contrary  was  not  alleged,  and  that 
the  plea  was  not  an  issuable  plea,  but 
allowed  an  amendment,  to  the  effect, 
that  the  debt  was  bonum  notabile  in 
London,  that  fact  being  verified  by 
affidavit.  Huthwaite^  AdmimHraior^ 
4*c.,v.  Phaire,  541 

5.  A  declaration  stated  that  the 
plaintiff  became,  and  was  tenant  to 
the  defendant  on  terms  contained  in 
articles  of  agreement,  whereby  de« 
fendant  agreed  to  grant  plaintiff  a 
future  lease  for  twenty-one  years, 
and  averred  that  defendant  promised 
the  plaintiff  that  he  should  hold  the 
premises  without  hindrance,  &c.,  from 
defendant ;  and  alleged,  as  a  breach, 
that  plaintiff  was  ejected  by  a  person 
having  title  under  a  previous  lease. 
Held,  that  a  judge  had  no  power  un- 
der the  3  &  4  Wm.  4,  c.  42,  s.  23, 
to  amend  the  declaration  by  such  al- 
terations as  were  necessary,  in  order 
to  treat  the  agreement,  not  as  a  de- 
mise, but  as  a  contract  for  a  future 
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lease,  and  make  the  breach  consist  in 
the  defendant  having  no  title  to  grant 
the  lease.  Brashier  v.  Jackson,  784 
6.  An  amendment  of  the  Nisi  Prius 
Record,  tinder  the  3  &  4  Wm.  4,  c. 
42,  s.  23,  must  be  made  during  the 
trial,  and  before  verdict.  lb. 

ANNUITY. 

See  Arbitration. 

Ikspectiom  (of  Documrmts). 

APPFAL. 

See  BoRovou  Ratr,  1 ,  2,  8. 
Quarter  Srssioms. 

An  order  of  removal  was  served  on 
the  18th  of  March.  The  next  Ses- 
sions were  held  on  the  8tb  of  April. 
By  the  practice  of  the  Sessions,  seven 
days*  notice  of  appeal  was  required. 
Held,  that  since  die  4  &  5  Wm.  4, 
c.  76,  8.  79,  the  Midsummer  Sessions 
following  was  the  next  practicable 
Sessions  for  the  purpose  of  appealing. 
The  Queen  v.  The  Justices  of  Here^ 
fordshire,  638 

APPEARANCE. 

See  Drposit  (in  Lieu  op  Bail),  1 . 
Distringas,  2. 

Where  a  writ  of  summons  was  sent 
to  the  defendant,  who  retained  it,  the 
Court  refused  a  rule,  calling  on  him 
to  shew  cause  why  the  plaintiff  should 
not  be  at  liberty  to  enter  an  appear- 
ance for  him  without  the  indorse- 
ments of  service  required  by  R.  M. 
T.  3  Wm.  4,8.  3.  Atkinson  v.  HotoeU, 

872 

APPRENTICESHIP  (INDEN- 
TURES  OF). 

An  indenture  of  apprenticeship  in 
which  no  consideration  is  expressed, 
is  not  within  the  8  Anne,  c.  9,  which 
limits  the  time  of  stamping  to  particu- 
lar periods,  in  no  case  exceeding  six 
months,  and  is,  therefore,  receivable 


in  evidence,  though  stamped  mora 
than  a  year  after  execution.  SmUh 
V.  AgeU  and  Another,  411 

APPRENTICE  AND  MASTER. 
See  Damages,  1. 

APPROPRIATION. 

1.  In  an  action  against  the  shetfllof 
Surrey  for  a  false  return  of  auBa  bo- 
na; it  appeared  that  the  plaintiff's 
execution  issued  in  June,  1839,  upon  a 
judgment  recovered  against  a  Minmg 
Company.    In   the  year  1887,  two 
writs  of  fieri  fiuias  had  issued  against 
the  Company  at  the  suit  of  S.  and  £., 
under  which  A.,  the  then  sheriff,  took 
in  execution  property  to  a  consider- 
able amount.   Proceedings  were  taken 
in  the  Court  of  Chancery,  and  it  was 
referred  to  the  Master  to  report  as  to 
the  validity  of  the  claims  of  S.  and 
£.     The  goods  were  sold  and  valued 
at  943^.  \%s.  Sd,,  which  was  paid  by 
the  undersheriff  into  a   banker's  in 
Middlesex  to  his  own  account.  Sub- 
sequently, the  Master  reported  that 
5302.  only  was  due  to  S.,  and  that 
nothing  was  due  to  E. ;  and  it  was 
ordered,  that  the  sheriff  should  be  at 
liberty  after  payment  of  the  sum  due 
to  Solari,  to  pay  the  balance  to  the 
Company.    In  1837,  the  plaintiff  had 
levied  another  execution  against  the 
effects  of  the  Company,  and  the  ba- 
lance of  the  proceeds  of  the  sale  was 
recovered   by  the  undersheriff,    and 
paid  by  him  into  the  above-mentioned 
bankers.     On  the  14th  June,  1888, 
the  plaintiff  lodged  in  the  office  of  C, 
the  then  sheriff,  the  original  ^.  fii., 
but  no  further  step  was  taken  until 
the  6th  of  June,  1839,  when  an  alias 
was  lodged  with  the  present  defend- 
ant.     The    same  undersheriff  con- 
tinued in  office  during  the  years  1887, 
1838,  and  1839,  and  the  balance  of 
the  money  deposited    in    1837   re- 
mained in  the  bank  when  the  plain- 
tiff's alias  fi.  &.  issued.     Held,  that 
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the  defendant  could  not  apply  the  ba- 
lance in  satisfaction  of  the  plaintiff's 
execution.  Harrison  v.  PayiUery  349 
2.  Where  an  attorney  has  received 
the  amount  of  damages  recovered  in 
an  action,  brought  by  his  client ,  he 
cannot  appropriate  that  amount,  as  in 
cases  where  a  debtor  pays  a  sum  of 
money  to  his  creditor,  without  ap- 
propriating it  to  any  specific  part  of 
the  demand  of  the  latter.  IVaUer  r. 
Lacy^  563 

ARBITRATION. 

See  Ayfioavit,  3. 
Attachment,  7. 
Costs,  3. 
Filing  Affidavits,  2. 

1 .  An  action  having  been  brought 
to  recover  damages  for  a  breach  of  an 
agreement,  by  which  the  defendant 
covenanted  to  purchase  an  estate  of 
the  plaintiff,  for  which  he  was  to  pay 
a  large  sum  by  instalments,  and  se- 
cure the  remainder  by  an  annuity 
chargeable  upon  certain  property  of 
suiBdent  value,  a  verdict  was  taken 
at  nisi  prius  for  10,000/.,  subject  to  a 
reference  of  the  cause,  and  all  matters 
in  difference;  3600/.  to  be  paid  by 
the  defendant  into  the  hands  of  the 
arbitrator,  to  be  paid  as  the  latter 
thought  fit,  and  the  arbitrator  to 
order  what  should  be  done  in  the 
action.  The  arbitrator  awarded,  that 
the  plaintiff  was  entitled  to  have  a 
verdict  entered  for  him  on  the  several 
issues  in  the  cause,  and  that  he  had 
sustained  damage*  by  reason  of  the 
premises  in  the  pleadings  mentioned, 
and  the  matters  in  difference,  to  the 
amount  of  6067/*,  and  he  then  awarded 
that  the  8500/.  should  be  paid  to  the 
plaintiff,  together  with  a  further  sum 
of  2567/.»  the  balance  of  such  da- 
mages, on  all  the  causes  of  action. 
Held^  that  the  award,  although  it  did 
not  distinguish  the  amount  awarded, 
in  respect  of  the  action,  from  that 


upon  the  matters  in  difference,  and 
although  it  awarded  a  gross  sura, 
including  the  value  of  the  annuity, 
was  good.  Held  also,  that  the  bank* 
ruptcy  of  the  defendant,  before  the 
making  of  the  award,  was  not  a 
ground  for  setting  aside  the  award. 
Semble,  that  the  bankruptcy  did  not 
operate  as  a  rev6cation  of  the  sub- 
mission to  reference.  Taylor  v.  Shut- 
Ueworth,  281 

2.  After  the  lapse  of  four  years 
from  the  making  an  award,  the  Court 
will  not  grant  an  attachment  for  its 
non-performance,  without  an  aflldavit 
explaining  the  delay.  Storey  v,  Garry , 

299 

3.  An  order  of  reference  by  which 
all  matters  in  difference  were  sub- 
mitted to  arbitration,  being  made,  it 
appeared  before  the  arbitrators  that 
the  plaintiff  and  defendant  were  pro- 
prietors of  a  ship,  and  that  disputes 
having  arisen,  as  to  their  liability  to 
pay  the  expenses,  the  vessel  having 
been  arrested  by  process  out  of  the 
Court  of  Admiralty,  on  the  24th 
March,  1838.  The  arbitrators  di- 
rected the  plaintiff  to  pay  all  debts 
incurred  subsequently  to  that  period, 
and  ordered  that  he  should  g^ve  the 
defendant  a  bond  of  indemnity  against 
the  payment  of  those  debts  : — Held, 
that  the  award  was  good.  Maule^  J., 
dubitante.  Held^  abo,  that  under  the 
terms  of  the  submission,  the  arbitra- 
tors had  power  to  dispose  of  a  debt 
not  due,  but  accruing,  between  the 
parties.     Brown  v.  Watson,  22 

4.  In  a  bond  of  submission,  to 
which  A.  and  B.,  who  were  partners, 
and  C.  were  parties,  it  was  provided 
that  in  case  of  the  death  of  either 
party  during  the  reference,  the  award 
was  to  be  delivered  to  his  personal  re- 
presentatives. B.  died  before  the 
award  was  made,  and  several  meet- 
ings were  held  before  it  was  objected 
by  C,  that  B.'s  personal  representa- 
tives should  be  made  parties  to  the 
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submission.  An  award  having  been 
made  in  favour  of  A.,  without  B.'s 
executor  having  been  made  a  party  : 
— Held,  to  be  no  ground  for  setting 
aside  the  award.  Re  Hare,  Milne 
and  Haneell,  71 

5.  On  motion  for  judgment  on  a 
defendant,  indicted  for  a  nuisance, 
where  a  verdict,  subject  to  a  reference 
to  an  arbitrator  has  been  consented 
to,  the  defendant  is  entitled  to  notice 
of  the  motion,  and  also  to  copies  of 
the  affidavits  on  which  the  motion 
is  to  be  made.  If  the  verdict  remains 
undisturbed  by  the  award,  the  prose- 
cutor may  either  move  for  judgment, 
pursuant  to  the  verdict  or  for  an  at- 
tachment against  defendant  for  the 
non-performance  of  the  award.  The 
Queen  v.  Gore,  1 02 

6.  Where  a  motion  to  set  aside  an 
award  pursuant  to  9  &  10  Wm.  8, 
c,  15,  was  made  in  the  second  term 
after  the  publication  of  the  award,  it 
was  held  to  be  too  late,  although  the 
opposite  party  had  improperly  caused 
a  portion  of  the  delay  by  preventing 
the  submission  from  being  made  a 
rule  of  Court.  In  the  matter  of 
Smith  v.  Blake,  188 

?•  Where  an  arbitrator  pursuant  to 
a  power  reserved  to  him  by  a  sub- 
mission, enlaiges  the  time  for  making 
his  awwd,  the  enlargement  is  to  be 
considered  as  part  of  the  original  sub- 
mission, and  must  be  made  part  of 
the  rule  of  Court,  in  order  to  move  to 
set  aside  the  award.  In  the  Matter 
of  Smith  V.  Blahe,  130 

8.  Where  two  parts  of  a  deed  of 
submission  to  arbitration  were  ex- 
ecuted, and  the  arbitrator  indorsed 
the  enlargements  of  the  time  for 
making  his  award  on  one  part,  the 
Court  compelled  the  party  in  whose 
possession  that  part  was,  to  make  it  a 
rule   of  Court.  lb. 

9.  Where  a  rule  to  set  aside  an 
award  under  the  9  &  10  Wm.  3,  c.  15, 
has    been    obtained,    it    cannot    be 


amended  by  the  production  of  an 
affidavit  made  on  the  last  day  of  tlie 
term  next  after  the  award  was  pub- 
lished. In  the  Matter  of  Hottowof 
and  Monk,  138 

10.  A  cause  was  ^referred  by  a 
judge's  order  to  two  arbitratofs,  with 
liberty  to  appoint  an  umpire,  so  that 
he  should  make  and  pMiek  bis 
umpirage  in  writing,  ready  to  be  de- 
livered to  the  parties  on  or  before  the 
15th  July  next.  On  the  aflemoon 
of  the  12th  July,  the  umpire  sent 
notice  to  the  parties  that  be  was 
about  to  dedare  his  award,  which 
was  dated  the  11th,  and  desiring  them 
to  attend  at  his  office  at  five  o'clock 
on  that  evening,  which  they  accord- 
ingly did.  At  ten  o'clock  in  the 
morning  of  the  same  day,  the  plaintiff 
died.  Held,  that  there  was  a  pub- 
lication of  the  award  in  the  lifetime 
of  the  plamtiff.  The  term  **  publieap- 
tion"  in  a  submission  to  arintratioD, 
means  such  notice  of  the  award  as 
will  enable  the  parties  to  obtain 
knowledge  of  its  contents.  By  ana- 
logy to  the  9  &  10  Wm.  8,  a  party 
seeking  to  set  aside  an  award  made  by 
judge's  order  must  apply  witbin  tli^ 
time  limited  by  that  statute.  Brooke 
V.  MiteheU,  892 

11.  An  arbitrator,  to  whom  all 
matters  in  difference  on  the  record 
in  the  cause  were  referred,  the  costs  of 
the  action,  and  also  of  the  reference 
and  award  to  be  in  his  discretion, 
awarded  "  that  the  action  should 
cease,  and  no  further  proceeding  be 
taken  therein,  that  the  ddbndant 
should  pay  to  the  plaintiff  501. 
towards  costs  of  cause  and  refer^Me, 
that  the  plaintiff  should  pay  his  own 
eosts  of  cause  and  reference,  and  pay 
defendant's  costs  in  cause  and  refis- 
rence,  the  said  eosts  to  be  taxed  as 
between  attorney  and  client ;  that 
plaintiff  should  pay  the  arbitratois 
25/."  Held,  fint,  that  the  award  was 
not  inconsistent ;  Secondly,  that  the 
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Arbitrator  had  cxoeeded  hia  power  in 
ftwaiding  costs  between  attorney  and 
dienty  and  as  that  part  was  not  sepa- 
rable from  the  rest  the  whole  was 
vitiated.  Seckham  v.  Bahb,  167 
.  12.  It  is  insufficient  to  state  the 
p:ottnds  of  objection  to  ui  award  in  a 
rule  for  setting  it  aside,  in  general 
terms,  as,  that  the  award  is  not  final, 
that  the  arbitrator  has  exceeded  his 
authority,  that  the  award  is  unoertain, 
or  that  the  arlHtrator  has  not  awarded 
on  all  the  matters  referred  to  him. 
Gray  y.  Leaf^  654 

13.  To  a  declaration  containing 
a  claim  of  2002.  for  horse  keep^  and 
200i.  for  goods  sold ;  the  defendant 
pleaded,  except  as  to  150i.  14s.  Si,, 
non-assumpsit,  and  as  to  that  sum, 
payment.  The  cause  was  referred, 
and  the  arbitrator  awarded  that  the 
first  issue  should  be  entered  for  the 
plaintiff,  with  14/.  4<.  9d.^  damages  ; 
that  the  second  issue  as  far  as  related 
to  150^,  should  be  entered  for  the 
defendant,  and  the  residue  for  the 
plainti£  Held^  sufficient,  that  the 
arbitrator  was  not  bound  to  find  the 
first  issue  distributively.  Bird  v. 
Penriee^  775 

14.  Where  a  cause  is  refened  by  a 
judge's  order,  an  application  to  set 
aside  the  award,  must  in  general  be 
made  within  two  terms,  but  under 
special  circumstances*  the  Court  will 
entertain  the  application  after  that 
time.     Hobbgy,  Ferrars,  779 

15.  Where  a  plaintiff  became  insol- 
vent after  a  cause  was  referred,  and 
the  arbitrator  gave  the  attorneys  of 
both  parties  notice  of  his  intention  to 
proceed  with  the  reference,  and  the 
plaintiff  not  attending,  and  the  arbi- 
trator proceeded  ex  parte,  the  Court 
refused  an  application  by  the  assignee 
to  set  aside  the  award.  lb. 

16.  Semble,  that  the  insolvency  of 
the  plaintiff  does  not  operate  as  a  re- 
vocation of  the  submission.  lb. 

17.  A  motion  to  make  a  submis- 
sion to  arbitration,  a  rule  of  Court, 


must  be  made  upon  the  original  sub- 
mission, therefore  if  it  be  in  the  pos- 
session of  the  other  party,  the  Court 
will  grant  a  rule  calling  on  him  to 
produce  it.     Lord  BosUm  v.  Mesham^ 

867 

18.  Parties  referring  a  matter  to 
arbitration,  are  equally  bound  by  the 
decision  of  the  arbitrator  whether  he 
is  a  professional  man  or  not.  Hu^tiq 
V.  RalUng,  879 

19.  A  cause  having  been  referred, 
the  arbitrator  awarded  that  the  action 
dMNild  cease,  and  that  the  plaintiff 
should  pay  to  the  defendant  a  certain 
sum.  On  motion  for  an  attachment, 
the  affidavit  stated  that  the  defendant 
demanded  the  sum  awarded,  and  also 
302.  for  costs,  but  that  Ihe  plaintiff 
did  not  pay  the  same  sums,  or  any 
part  thereof,  omitting  the  words  *'  or 
either  of  them."  The  Court  dis- 
charged  the  rule  for  an  attachment. 
Payner  v.  Hatton^  89 1 

20.  An  action  of  assumpsit  to  reco- 
ver money  for  work  done  by  two 
plaintiffs  as  attorneys  was  referred  to 
arbitration.  It  appeared  before  the 
arbitrator  that  the  work  was  done  for 
the  defendants,  but  that  one  of  the 
plaintiffii  had  received  various  sums, 
previously  to  his  entering  into  part- 
nership with  the  other,  which  were 
more  than  sufficient  to  cover  the 
demand  :  that  the  latter  had  been  the 
clerk  of  the  former  at  the  time  of  the 
receipt  of  such  money,  and  that  the 
former,  since  the  partnership,  had 
admitted  that  it  still  remained  in  his 
hands.  The  defendants  having  pleaded 
a  set-off  of  the  money  so  received, 
against  the  joint  debt,  the  arbitrator 
directed  a  verdict  to  be  entered  for 
them.  Heldf  that  the  award  was  bad, 
and  that  the  plaintiffs  were  entitled  to 
a  verdict.  France  and  HiU  v.  WhiU 
and  Another^  53 

ARBITRATOR.  (LAY). 
See  Arbitkation,  IS. 
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ARREST. 
See  Summons,  1. 

The  7  &  8  Geo.  4,  c.  71,  «.  7, 

which  prohibited  the  arrest  of  persona 
within  the  counties  palatine,  unless 
the  debt  amounted  to  50^.,  has  been, 
in  effect,  repealed  by  the  1  &  2  Vict, 
c.  110,  8.  3  ;  therefore  a  judge  of  the 
superior  Courts  at  Westminster,  may 
now  make  an  order  for  a  capias  to 
issue  into  those  counties,  though  the 
debt  amounts  to  202.  only.  Brown 
T.  MacMiUanf  Same  v.  MacPhenon^ 

852 

ARREST  (WITHOUT  PRO- 
BABLE  CAUSE). 

See  Costs,  1. 

ARTICLED  CLERK. 
See  Clerk,  (Examination  of). 

ARTICLED  CLERK,  (EXAMI- 
NATION OF). 

See  Examination  (of  Abticled 
Clerk). 

ASSAULT. 
See  Trespass,  2. 

ASSIGNEE. 

See  Arbitration,  15. 
Bankrupt,  2,  8. 
Parliament,  (Privilege  of),  1. 
Plea,  6. 

Securitt  for  Costs. 
Witness,  (Competency  of). 

ASSUMPSIT. 

See  Case. 
Pauper,  4. 
Writ  of  Trial,  5. 

ATTACHMENT. 

See  Affidavit,  (Entitling),  3. 
Arbitration,  2,  5,  19. 
Hab£As  Corpus, 


See  Inquiry,  (Writ  of). 

Parliament,  (Privileob  of)^  8. 
Vbnmtioni  Exponas. 

1.  On  an  application  to  set  aside 
an  attachment  issued  against  the  sha- 
riff,  for  not  retttrning  a  writ  of  fi*  ^i 
it  appeared  that  the  writ  was  issued 
on  &e  2nd  of  August,  and  that  a  levy 
of  part  of  the  amount  of  the  def^- 
ant's  deht  was  made  on  the  followiiig 
day.  On  the  4th  of  September  the 
sheriff  was  ruled  to  return  the  writ  in 
eight  days,  but  on  the  12th  of  the 
same  month  the  defendant  died.  The 
writ  was  not  returned  till  the  tst  of 
November.  Held^  that  the  plaintiff 
had  lost  nothing  by  the  delay  on  the 
part  of  the  sheriff,  and  that  the  at- 
tachment might  be  set  aside  on  pay* 
ment  of  costs.  The  Queen  ▼.  Tke 
Sheriff  of  Euex,  in  the  cause  of  Dor- 
rien  and  Oihere  v.  Sheridan^  5 

2.  An  affidavit  of  service  of  a  rule 
of  Court  upon  an  attorney,  in  which 
it  is  sworn  that  the  service  was  ef- 
fected by  leaving  a  copy  of  the  rule 
**  with  him  at  his  house,"  and  at  the 
same  time  producing  and  shewing  to 
him  the  original  rule,  is  sufficient  on 
a  motion  for  an  attadiment  for  diso- 
bedience, although  the  word  "per- 
sonal," in  allusion  to  the  service,  is 
not  introduced  in  the  affidavit.  Short 
V.  SmUh,  584 

3.  The  Court  will  not  issue  an  at- 
tachment against  an  attorney,  for  not 
delivering  up  papers,  pursuant  to  a 
rule  of  Court,  unless  it  is  shewji  that 
the  person  making  the  demand  was 
duly  authorized  to  do  so,  and  stated 
that  fiict  to  the  attorney.  Doe  d. 
Hickman  v.  Hickman,  89S 

4.  In  an  action  for  a  libel  con- 
tained in  the  recitals  of  a  deed  of  set* 
tlement  of  a  Joint  Stock  Company,  it 
was  agreed  that  the  defendant  should 
cancel  the  deed  containing  the  offen- 
sive expressions,  and  prepare  a  new 
deed ;  and  the  terms  of  the  agree- 
ment were  embodied  in  an  order  of 


ATTORNEY,  &c. 


ATTORNEY,  &c.         Wl 


nisi  prius,  which  was  subsequently 
made  a  rule  of  Court.  Held,  that  the 
defendant,  having  shewn  himself  de- 
sirous of  obeying  the  order  bonft  tide, 
but  haying  been  unable  to  do  so,  was 
not  liable  to  an  attachment.  Clare 
V.  Blakesky  and  Others^  835 

5.  By  an  award  dated  the  13th  of 
October  1840,  it  was  ordered  that  a 
sum  of  money  be  paid  on  the  "  28th 
day  of  October  next."  Held,  on 
motion  for  an  attachment,  that  the 
money  was  payable  on  the  28th  day 
of  that  present  month  of  October. 
Brown  v.  Smith,  867 

6.  On  motion  for  an  attachment 
for  non  delivery  of  a  bill  to  a  party, 
pursuant  to  rule  of  Court,  the  affida- 
vit should  be  made  by  the  party  him- 
self; that  of  a  third  person  is  insuf- 
ficient.    Potter  V.  Back,  872 

7»  An  arbitrator  having  made  a 
mistake  in  the  Christian  name  of  the 
defendant,  in  his  award,  the  Court 
refused  to  enforce  it  by  attachment. 
Lees  V.  Hartley  and  Another,       883 

ATTESTING  WITNESS. 
See  Warbant  of  Attorney,  1, 

ATTORNEY. 

See  AFFIDAVIT,  1. 
Executor. 

Judge,  (Jurisdiction  of),  1. 
Plea,  3. 

Where  money  has  been  paid  by  a 
client  to  one  of  two  attorneys,  part- 
ners, and  which  has  been  applied  to 
their  own  use,  in  account  with  their 
bankers,  the  Court  will  summarily 
compel  them  to  refund.  In  the  mat- 
ter of  Ford  and  Thomas,  684 

ATTORNEY,  (ADMISSION  OF). 

An  attorney  having  been  admitted 
in  the  Court  of  King's  Bench,  but 
having  ceased  to  take  out  his  certifi- 
cate and   to  practise,  was,  after  the 


lapse  of  two  years,  re-admitted  in  the 
King's  Bench.  He  again  omitted  to 
take  out  his  certificate,  and  after  three 
years  had  passed,  applied  to  be  ad- 
mitted, and  was  originally  admitted  in 
the  Court  of  Common  Pleas,  on  his 
articles  of  clerkship.  Held,  the  non- 
payment of  duties  at  such  an  admis- 
sion, did  not  make  the  admission 
void,  under  ihe  provisions  of  the 
Stamp  Acts.  Middleton  v.  Cham' 
here,  545 

ATTORNEY,  (BILL  OF). 
See  Plea  (of  Set-off). 

1 .  An  attorney's  bill  delivered  by 
his  executor  before  action  brought,  is 
not  taxable.     Doe  d.  Sahin  v.  Sahin, 

468 

2.  In  delivering  a  bill  for  extra 
costs  to  his  client,  it  is  the  duty  of  an 
attorney  to  include  in  it  those  items 
which  he  has  previously  recovered 
from  the  adverse  party.  WaUer  v. 
Lacy,  503 

8.  Where,  in  an  action  to  recover 
the  amount  of  a  bill  of  costs,  a  plain- 
tiff's attorney  claims  in  his  bill  two 
items  which  are  of  a  taxable  nature, 
and  five  which  are  not  taxable,  and 
the  declaration  contains  the  common 
counts ;  if  it  appears  that  he  is  not 
entitled  to  recover  for  his  professional 
charges,  by  reason  of  any  of  the  re- 
quisites of  the  statute,  2  Geo.  2,  c. 
23,  not  having  been  complied  with, 
the  taxable  items  in  the  bill  may  be 
rejected,  but  he  may  recover  those 
which  are  not  taxable.  lb, 

ATTORNEY,  (COMPENSATION 

OF). 

A.  was  an  attorney  of  the  Sheriff's 
Court  of  the  city  of  York,  where  a 
limited  number  only  where  admitted, 
and  who  paid  a  consideration  for  their 
privilege.  By  5  &  6  Wm.  4,  c.  76, 
this  Court  was  thrown  open  to  all  the 
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attorneys  of  the  si^erior  Courts  at 
Westminstery  and  A.  applied,  under 
the  66th  section  of  that  act,  for  com- 
pensation for  his  loss  of  office.  The 
Lords  of  the  Treasury  made  an  order 
for  that  purpose,  but  the  corporation 
refused  to  execute  a  bond  to  secure 
the  pa3rment  to  A. ;  A.  having  ob- 
tained a  rule  nisi,  for  a  mandamus  to 
compel  them,  the  Court  made  the 
rule  absolute.  The  Queen  v.  The 
Mayor  of  York^  602 

ATTORNEY,    (RE-ADMISSION 

OF). 

1.  Where  an  attorney,  seeking  to 
be  re-admitted,  does  not,  in  conse- 
quence of  wrong  information  at  the 
Master's  office,  attempt  to  lodgpe  his 
affidavit  required  by  6  R^.  Gen., 
H.  T.,  6  Wm.  4,  until  the  i^rnoon 
of  the  first  day  of  term,  the  Court 
will,  if  he  applies  promptly,  allow 
him  to  file  it  nunc  pro  tunc.  Ex  parte 
Norman,  136 

2.  Where  an  attorney  has*practised 
during  the  period  of  his  being  off  the 
roll,  and  he  seeks  to  be  re-admitted, 
he  should,  in  his  affidavit  for  that 
purpose,  state  that  he  has  been  off 
the  roll,  and  not  leave  it  to  be  stated 
by  counsel.     Ex  parte  MiUer,     323 

ATTORNEY  AND  AGENT. 
See  Cognovit,  3. 

Where  a  firm  describe  themselves 
on  the  back  of  a  writ  as  the  agents 
for  another  attorney,  stated  to  be  the 
plaintiff's  attorney,  it  is  no  objection 
that  one  of  the  firm  appears  in  the 
declaration  as. the  attorney.  Arm* 
strong  v.  King,  297 

ATTORNEY,  (CERTIFICATE 

OF). 

See  Plea,  3. 
ATTORNEY  AND  CLIENT. 

See  Affidavit,  1. 
Appropriation,  2. 


See  Arbitration,  11. 
Attachment,  6. 
Attorney. 

Attorney  and  Agent, 
coonovit,  1,  3. 
Countermand,  (Notice  of). 
Executor. 

Notice  to  produce,  2. 
Taxation. 

Warrant  of  Attorney,  8,  9, 
10,  11. 

1 .  Where  a  party  has  employed  an 
attorney  who  has  not  taken  out  his 
certificate,  without  knowing  that  he 
is  uncertificated,  if  he  succeeds  in 
the  cause,  he  is  entitled  to  his  costa 
against  the  opposite  party,  if  he  has 
made  advances  to  his  attorney  to  an 
amount  sufficient  to  cover  the  taxed 
costs.  Wilson  y.  Knapp  and  Ano- 
ther, 426 

2.  The  plaintiff's  attorney  on  the 
record  has  no  authority,  by  virtue  of 
his  retainer,  to  discharge  a  defendant 
in  execution  out  of  custody,  without 
receiving  payment  of  the  sum  for 
which  he  is  detained.  In  debt  by  the 
assignee  of  A.,  a  bankrupt,  against 
the  marshal  for  an  escape,  after  the 
choice  of  assignees  of  a  prisoner,  in 
execution,  at  the  suit  of  A.,  before  his 
bankruptcy,  it  was  pleaded,  that  be- 
fore the  marshal  had  notice  <^  the 
bankruptcy,  the  attorney  of  A.,  the 
plaintiff  in  the  action,  did«  as  audi 
attorney,  require  and  direct  him  to 
discharge  the  prisoner  out  of  custody, 
and,  as  such  attorney,  did  give  license 
to  the  Marshal  for  Uie  disdiarge,  and 
that  the  Marshal,  before  notice  of  the 
bankruptcy,  in  pursuance  of  such  re- 
quirement and  direction,  discharged 
the  prisoner.  Held^  on  demurrer, 
that  the  plea  was  no  answer  to  the 
action,  as  it  did  not  shew  any  suf- 
ficient power  in  the  attorney,  as  sudi, 
to  authorize  the  discharge.  Sawmni, 
Assignee,  ^c,  of  Davie^  a  Bankntpif 
V,  Chapman,  Esq,,  6$6 

3.  An  attorney  is  not  privileged 


BANKING  COMPANY. 


BANltRUPT. 
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from  discloting;  as  a  witness,  a  state- 
ment made  by  his  client,  r^tive  to 
the  subject  matter  of  a  suit,  if  such 
statement  was  not  necessary  for  the 
purpose  of  the  proceeding  on  which 
the  attorney  was  employed.  GiUard 
V.  Boies,  774 

ATTORNEY-GENERAL. 

See  Serjeant8-at-Law,  2. 
Trial  at  Bar. 

AWARD. 

&e  Arbitration,  1,  4,  10,  11,  12, 

13,  20. 
Attachment,  7- 

BAIL. 

'  See  Deposit  (in  Lieu  of  Bail),  1 . 
Error,  1. 
Outlawry,  4. 
Scire  Facias,  2. 

Service  of  a  rule  nisi  for  bailing  a 
defendant  on  a  charge  of  manslaugh- 
ter, may  be  effected  on  the  coroner 
only,  when  no  next  of  kin  to  the  de- 
ceased or  husband  can  be  discovered. 
jReffinav,  fVilliams,  301 

BALANCE. 
See  Payment  (Plea  of),  I,  2. 

BANKING  COMPANY. 

See  Attachment,  4. 

1.  In  actions  by  the  public  offi- 
cer of  a  banking  co-partnership, 
it  is  sufficient  in  the  declaration  to 
describe  the  plaintiff  as  the  duly  ap- 
pointed public  officer  of  the  company, 
without  averring  that  the  requisites  of 
the  7  Geo.  4,  c.  40,  s.  4,  have  been 
complied  with*     SpUler  v.  Johnson, 

368 

2.  On  a  judgment  against  the  re- 
gistered public  officer  of  a  banking 
co-partnership,  execution  may  issue 
against  him,  witiiout  a  scire  facias. 


Parke,  B.,  dnbitante.     Harwoed  v. 
£ai9,  Public  Officer,  ^c,  899 

3.  Where  a  judgment  has  been  ob- 
tained against  a  banking  company 
sued  in  the  name  of  their  public 
officer,  under  the  7  Gteo.  4,  c.  46,  s. 
13,  the  proper  proceeding,  in  order 
to  obtain  execution  against  other 
members  of  the  company,  is  by  scire 
£ftcias,  not  by  suggestion  on  the  tcH}. 
And,  where  it  is  intended  to  proceed 
against  parties  who  are  membera  of 
die  company  at  the  time  of  judgment, 
a  adre  fiunas  may  be  issued  without 
leave  of  the  Court ;  but  where  it  is 
sought  to  affect  those  who  were  mem- 
bers at  the  time  of  making  the  con- 
tract, leave  of  the  Court  must  be  ob- 
tained for  that  purpose.  Crete  and 
Others  v.  Law,  Public  Officer^  ^. 
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BANKRUPT. 

See  Plea,  5. 

Sbcdritt  Fon  Costs,  1,  2. 
Witness  (Gompstxiict  of). 

1.  If  a  defendant  is  gnilty  of  un- 
reasonable delay  in  availing  himself  of 
his  certificate,  in  an  action  for  a  debt 
barred  by  the  certificate,  the  Court  will 
not  relieve  him  by  staying  proceedings. 
An  action  on  an  annuity  deed  was 
commenced  against  a  defendant  in 
May,  1839.  A  fiat  issued  against 
him  in  June,  in  that  year,  and  he  ob- 
tained his  certificate  in  December.  In 
July,  he  pleaded  non  est  factum.  In 
January  following,  he  allied  to  a 
judge  to  be  allowed  to  plead  his  cer- 
tificate, puis  darrein  continuance,  and 
was  refused.  In  Maxch,  he  applied 
again  at  Chambers,  with  the  same 
success,  and  the  plaintiff  obtained  a 
verdict  at  the  following  assizes,  and 
afterwards  signed  judgment  The 
defendant  applied  to  the  Court  to  stay 
proceedings,  pursuant  to  6  Geo.  4, 
c.  16,  s.  121,  and  the  application  was 
refused.     Sharp  v.  D'Almainc,     664 


924    BILL  OF  EXCHANGE. 


CALLS. 


2.  The  2  &  3  Vict.  c.  29,  has  a 
ratrotpective  effect,  therefore,  where 
goods  were  taken  in  execution  and 
sold,  and  a  fiat  in  hankruptcy  issued 
against  the  debtor  before  the  act  pas« 
sed,  on  the  act  of  bankruptcy  com- 
mitted after  the  seizure,  but  the  as- 
signees were  not  appointed  until  after 
the  act  passed*  HeU  that  they 
could  not  recover  the  proceeds  of  the 
execution  as  money  received  to  their 
use*  Nehtrop  and  Another,  Assig- 
nees of  BoddingUm,  a  Bankmpt  v. 
SeariArick,  late  Sheriff  of  Lancashire, 

746 

3.  On  the  6th  July,  an  execution 
was  levied  on  the  goods  of  ^A.  On 
the  19th  of  the  same  month,  the  2  & 
3  Vict.  c.  29,  came  into  operation, 
and  a  few  days  afterwards,  a  fiat  of 
bankruptcy  issued  against  A.  upon 
an  act  bankruptcy  committed  before 
the  levy.  Held,  that  the  act  rendered 
the  execution  valid,  and  that  the 
assignees  were  not  entitled  to  the 
property*  Edwards  and  Another, 
Assignees,  ^e*  v.  Lawleg,  234 

BANKRUPTCY. 

See  A&BITKATION,  1* 

BARRISTER. 

See  Serjeants- at-Law,  1. 

BATTERY* 
See  TaxsPASs,  2. 

BELPER  COURT  OF  RE- 
QUESTS. 

See  Court  of  Rbquxsts,  3, 4,  5. 

bil£  of  exchange. 

^ee  Declaration,  1,  2. 
l^iL  Injuria. 

Demurrer  (Frivolous),  1,  2* 
Distringas,  1, 
Nolle  Prosequi, 


See  Payitent  into  Court,  2. 
Plea,  2. 

Rule  (to  Compute),  1,  2. 
Security  for  Costs,  2. 
Variance,  2. 

BISHOP. 
See  Levari  Facias^ 

BONA  FIDES. 
See  Attachment,  4. 

BONA  NOTABILIA. 
See  Amendment,  4. 

BOROUGH  RATE. 

1 .  Where  a  horough  rate  on  the  lacs 
of  it  purports  to  be  made  for  a  particu- 
lar purpose,  it  will  be  presumed  that 
it  was  made  for  that  purpose,  and  if 
no  express  power  to  appeal  against  it 
is  given,  an  appeal  wfll  not  be  al- 
lowed merely  to  ascertain  whether  it 
is  made  for  that  purpose.  T'Ae  Qiieea 
V.  The  Recorder  of  Ipswich,         lOS 

2.  Where  no  express  power  of  ap- 
peal against  a  borough  rate  is  given, 
none  exists  merely  on  account  of  its 
being  a  borough  rate.  iS. 

3.  The  7  Wm.  4,  and  1  Vict,  c 
81,  s.  2,  authorized  a  borough  rate  to 
meet  certain  expenses  not  levied  un- 
der 5  &  6  Wm.  4,  c.  76,  s.  92,  and 
provided  that  "  every  such  rate  shaD 
be  made,  levied,  and  recovered  in  the 
manner  provided  by  the  said  act  for 
regulating  corporations,  and  by  this 
act  ;'*  no  appeal  against  that  rate  was 
held  to  lie.  Ih, 

BREACH. 
See  Damages,  2. 

CALLS. 

See  Pi.BAr6,  7. 

Pleas  (Several),  1,  3^  4. 


CASE. 


CERTIFICATE.  Sec.       925 


CAPIAS. 
See  Arrist. 

CftSDIT. 

Dsposit  (in  Lisu  dv  Bai^),  1,  S. 

Imsoltent. 

Iseos,  8. 

SVMMONS,  1. 

CAPIAS  AD  SATISFACIEN- 
DUM, 

See  Fib  EI  Facias. 

1.  The  operation  of  the  rule  of 
Hilary,  2  &  3  Geo.  4,  is  confined  to 
the  Court  of  Queen's  Bench,  and  it  is 
unnecessary,  Uierefore,  that  in  the 
Common  Pleas  the  defendant's  addi- 
tion should  be  indorsed  on  a  writ  of 
ca.  sa.    Brown  ?.  Hudson^  4 

2.  A  writ  of  ca.  sa.  issued  after  the 
1  &  2  Vict.  c.  110,  but  before  the  late 
form,  H.  T.  3  Vict.,  commanded  the 
sheriff  to  take  the  defendant  to  satisfy 
the  plaintiff  for  the  debt,  costs,  and 
hUerest,  at  the  rate  of  four  per  cent., 
and  that  the  sheriff  should  do  all  such 
things  as  by  the  2  Vict,  authorized 
and  required.  Held,  that  as  the  sto- 
tnte  gave  an  additional  remedy  upon 
executions,  the  party  might  alter  the 
writ  accordingly,  though  no  new  form 
bad  been  promulgated  by  the  judges. 
£rdif  V.  Martin,  842 

CARRIER. 
See  Plea,  4. 

CASE. 

The  plaintiff  declared  in  case,  that 
being  desirous  of  publishing  a  certain 
work,  he  employed  and  retained  the 
defendant  to  print  the  same,  and  de- 
livered to  him  large  quantities  of 
paper  to  be  used  in  &e  printing  :  that 
upon  the  acceptance  of  the  retainer, 
it  became  the  duty  of  the  defendant  to 
use  due  diligence  in  printing  the  said 
work,  but  that  he  neglected  his  re- 
tainer, and  proceeded  in  the  printing 


in  a  dilatory  manner;  and  that  he 
further  disregarded  his  duty  and  re- 
tainer, and  wrongfully  and  in  viola- 
tion of  his  said  duty,  pawned  and 
pledged  large  quantities  of  the  paper 
which  had  been  delivered  to  him,  in- 
stead of  using  it  for  the  purpose  of 
printing  the  work.  Upon  special  de- 
murrer that  the  cause  of  action  was 
the  non-performance  of  a  promise, 
and  that  case  would  not  lie,  it  was 
held  that  the  declaration  was  rightly 
drawn.     Smith  v.  White,  255 

CENTRAL  CRIMINAL  COURT. 
See  CsaTioiiAai,  2. 

CERTIFICATE  (OF  ATTORNEY). 
See  Attorney,  (Certificate  of). 

CERTIFICATE  (OF  JUDGE). 

1.  In  an  action  of  trespass,  the 
plaintiff  having  recovered  one  shilling 
damages,  the  judge  expressed  his  in- 
tention to  certify,  to  deprive  him  of 
costs,  under  43  Eliz.  c.  6,  s.  2.  Four 
days  afterwards,  the  plaintiff  obtained 
the  postea,  but  on  which  there  was  no 
certificate.  The  costs  were  then  taxed, 
final  judgment  signed,  and  the  money 
paid  by  the  defendant  under  protests 
Held,  that  the  judge  had  power  to 
order  the  plaintiff  to  produce  the  pos- 
tea, in  order  to  endorse  thereon  his 
certificate.     Davis  V.  Cole,  732 

2.  After  final  judgment  is  signed, 
a  judge  has  no  power  to  rescind  his 
certificate  for  speedy  execution.  Lan- 
der  V.  Gordon,  910 

CERTIFICATE  (OF  SPEAKER). 

1 .  A  rule  to  stay  the  proceedings 
in  an  action,  by  virtue  of  a  certificate 
from  the  Speaker  of  the  House  of 
Commons,  under  3  Vict.  c.  9,  is  ab- 
solute in  the  first  instance.  Stoek^ 
dale  v.*  Hansard,  669 

2.  The  Court  will  presume  that 
the  Speaker,  giving  the  certificate 
pursuant  to  the  act,  has  availed  him- 
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self  of  the  proper  sourcei  of  infonna- 
tion,  to  enable  him  to  grant  the  cer- 
tificate without  his  stating,  on  the 
face  of  it,  what  those  sources  are.  lb, 
3.  A  rule  for  entering  up  judg- 
ment on  the  Speaker's  certificate, 
pursuant  to  9  (reo.  4,  c.  22,  s.  63, 
is  nisi  in  the  first  instance.  Bailey 
T.  Band  and  Others,  1 19 

CERTIORARI. 

See  Affidavit  (entitling),  1. 
Renewed  Afplication,  2. 

1.  In  order  to  remove  an  indict- 
ment for  a  misdemeanor  by  certiorari 
into  this  Court,  the  rule  is  absolute 
ih  the  first  instance  ;  but  in  the  case 
of  a  felony,  it  is  nisi.  Regina  v. 
Spencer,  127 

2.  In  order  to  support  a  motion 
for  a  certiorari  to  remove  an  indict- 
ment for  perjury  from  the  Central 
Criminal  Court,  it  must  be  shewn 
that  points  of  difficulty  are  likely  to 
arise  on  the  trial  of  the  indictment. 
Regina  v.  Josephe,  128 

3.  Where  a  magistrate  is  indicted 
at  a  quarter  sessions,  he  being  in  the 
commission  for  the  county,  and  he 
has  circulated  among  the  other  ma^ 
gistrates  a  printed  account  of  the 
charges  brought  against  him,  it  is  a 
good  ground  within  the  5  &  6  Wm.  4, 
c.  33,  s.  1,  for  removing  the  indict-< 
ment  by  certiorari.   Regina  v.  Qraoer, 

325 
CHAPEL. 

See  Ejectment,  5,  13. 

CHARTER-PARTY. 

See  Counts  (several),  1. 

The  plaintifis  declared  on  a  charter- 
party,  by  the  terms  of  which,  the  ship 
of  H.  W.  deceased,  of  whom  the  de- 
fendants were  executors,  was  to  pro- 
ceed fix)m  London  to  Bombay,  and 
there  to  discharge  her  cargo;  and 
having  then  loaded  a  full  and  com- 


CLERK  (EXAMINATION  OF). 

plete  cargo,  she  was  to  return  direct 
to  the  port  of  London,  and  discharge 
the  same  in  such  dock  in  the  river 
Thames  as  the  charterers  should  direct, 
in  consideration,  &c, ;  the  charterers 
to  have  the  privilege  of  sending  the 
ship  firom  Bombay  to  Calcutta,  on 
payment  of  17s.  per  ton,  per  month, 
for  the  extra  time  occupied ;  and  if 
the  vessel  returned  direct  to  London, 
fi-om  Bombay,  to  have  the  privilege 
of  sending  her  to  one  port  on  the  Ma- 
labar coast :  breach,  that  the  deceased, 
having  discharged  the  lading  of  the 
vessel  on  her  outward  voyage  at 
Bombay,  he  refused  to  cany  a  new 
cargo  to  Calcutta.  The  defendants 
pleaded,  that  the  deceased  was  ready 
and  willing,  having  dischai^ed  the 
cargo  at  Bombay,  to  take  a  new  cargo 
for  London,  but  refused  to  cany  a 
cargo  to  Calcutta,  that  port  not  bdng 
a  port  of  discharge  within  the  mean- 
ing of  the  charter-party.  The  Court 
held  the  plea  good  on  special  de- 
murrer. Cockburn  and  Others  v. 
Wright  and  Others,  Executors,      260 

CHEQUE. 

See  Tender,  1. 
Terms,  2. 

CHRISTIAN  NAME. 

See  Affidavit  (Entitling),  2,  3. 
Attachment,  7. 
Ejectment,  11. 

CHURCHWARDEN    (AC 
COUNTS  OF). 

See  Overseer  (Accounts  of). 

CLERK  (EXAMINATION  OF). 

1 .  Where  an  articled  derk,  in  con- 
sequence of  extreme  illness  at  the 
time  of  his  examination,  has  been 
unable  to  obtain  his  certificate,  the 
Court  will  allow  him  to  go  again  be- 
fore the  examiners  without  the  usual 
notices.     Ex  parte  Cfrimstone,       304 

2.  Under  special  cireumstancea,  the 


COMMISSION,  &€. 

Court  will  aUow  tn  artickd  eietk  to 
be  examined  before  the  expiration  of 
his  five  jean'  service.  Ex  parte 
Fulcher,  614 

3.  A  person  practising  as  an  at- 
torney in  the  Court  of  Common  Pleas 
at  Lancaster,  previously  to  the  rule  of 
£.  T.  6  Wm.  4,  is  not  entitled  to  be 
admitted  in  the  superior  Courts  at 
Westminster,  without  being  examined, 
and  giving  the  usual  notices,  &c.  Ex 
parte  Blackhurst,  770 

COGNOVIT. 

See  Waerant  of  Attorney. 

1.  An  attestation  to  a  cognovit  in 
this  form,  **  witness,  George  Edwards, 
defendant's  attorney,  named  by  him, 
and  attending  at  his  request,"  not 
sofficient  under  1  &  2  Vict.  c.  10, 
8.  9 ;  as  the  attorney  should  proceed 
to  declare  that  he  subscribes  as  such 
attorney.     Poole  y.  Hohhs^  113 

2.  A  defendant  having  been  taken 
in  executicoL  in.  consideration  of  his 
discharge,  gave  the  plaintiff  a  cog- 
novit for  debt  and  costs.  Heldy  that 
the  cognovit  was  valid,  if  founded  on 
a  writ  previously  issued,  and  if  no 
writ  had  been  issued,  it  was  incum- 
bent on  the  defendant  to  shew  that 
&ct.     Shawdy  v.  CohoeU,  373 

3.  The  country  agent  of  the  plain- 
tiff's attorney  is  not  a  competent  wit- 
ness to  the  execution  of  a  cognovit, 
under  1  &  2  Vict.  c.  110,  s.  9,  though 
expressly  named  by  the  defendant. 
Mmoh  v.  Kiddie,  207 

COLLUSION. 

See  Warrant  of  Attorney,  I. 

COMMISSION  (TO  EXAMINE 

WITNESSES). 

1 .  The  Court  will  grant  a  rule  ab- 
solnte  in  the  first  instance,  for  quash- 
ing a  commission  ta  examine  witnesses 
punuant  to  1  Wm.  4,  c.  22,  s.  4, 
where  the  commission  has  been  gran- 


CONTEMPT. 
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ted,  and  the  application  has  been 
made,  at  the  instance  of  the  plaintiff* 
Hodges  v.  Daly,  308 

2.  The  defendant  obtained  an  order 
for  postponing  a  trial  until  the  sittings 
after  Hilary  Term,  and  for  a  commis- 
sion to  examine  witnesses  abroad^  the 
commission  was  not  returned  until 
the  following  November  :  Held,  that 
the  evidence  taken  under  it  was  in- 
admissible.     SteinkeUer  v.  Newton^ 

579 

COMMISSIONER. 

See  Affidavit,  2.  4. 
Error,  3. 

COMMISSIONERS  (OF  ROAD.) 
See  Ejectment,  2. 

COMMUNICATION  (PRIVI- 
LEGED). 

See  Attorney  and  Client,  3. 

COMPANY. 

See  Covenant, 
Ejectment,  3. 

CONSIDERATION. 

See  Apprenticeship,  (Indentures 

OF.) 

Plea,  2. 

Pleas,  (several),  9. 

Where  a  plaintiff  discharges  one  of 
two  joint  debtors,  the  other  has  a  right 
to  be  discharged,  and  therefore  a  pro- 
mise by  a  third  person  to  pay  the  debt 
in  order  to  obtain  the  discharge  of  the 
defendant  in  custody  is  void  for  want 
of  consideration.     Herring  v.  Dorell, 

604 

CONTEMPT. 

To  a  writ  of  habeas  corpus  directed 
to  the  seijeant-at-arms  of  the  House 
of  Commons,  commanding  him  to 
bring  up  the  bodies  of  W.  E.  Esq., 


928 


CORONER. 


COSTS. 


and  J.  W.,  Esq.,  the  following  war- 
rant was  returned,  "  Whereas  the 
House  of  Commons  have  this  day  re- 
solved that  W.  £.  Esq.,  and  J.  W. 
Esq.,  sheriff  of  Middlesex,  having 
been  guilty  of  a  contempt  and  breach 
of  the  privileges  of  this  House,  be 
committed  to  Uie  custody  of  the  ser- 
jeant-at-arms, attending  this  House ; 
these  are  therefore  to  require  you  to 
take  into  custody  the  bodies  of  the 
said  W.  £.  and  J.  W.,  and  them 
safely  to  keep  during  the  pleasure  of 
this  House,  for  which  this  shall  be 
your  sufficient  warrant.  C.  S.  Le- 
fevre,  Speaker."  Held^  That  the 
Speaker's  warrant,  stating  the  ad- 
judication of  the  contempt  generally, 
without  setting  out  the  particular  &cts 
from  which  the  contempt  arose,  the 
Court  had  no  power  to  discharge  the 
sheriff  from  custody,  otherwUe,  where 
the  facts  constituting  the  supposed 
contempt  are  set  out  in  the  warrant 
or  upon  the  return.  Heid^  secondly, 
that  the  adjudication  of  the  contempt 
was  sufficiently  stated  though  by  way 
of  recital .  Thirdly,  that  it  sufficiently 
appeared  that  the  contempt  was  com- 
mitted against  the  House  of  Com- 
mons, and  that  the  Speaker  had  au- 
thority to  issue  his  warrant.  The 
Queen  v.  WiUiam  Evans  and  John 
WheeUon,  Shenff  of  Middlesex,     451 

CONTRACT. 

See  Credit. 

Damages,  2. 

COPY. 

See  Evidence,  (Secondary). 
Inspection  (of  Documents). 

COPYHOLD. 

See  Fines  and  Recoveries. 
Surrender. 

CORONER. 
See  Bail. 


CORONER,  (INftUISITION  OF). 

1.  The  coroner's  jury  had  found 
that  the  death  of  A.  was  occasioned 
by  means  of  a  locomotive  engine  of 
B.  being  driven  against  him,  and  that 
the  same  did  *'  feloniously  cast  to  the 
ground,  the  said  A."  Held^  not  a 
sufficient  description  of  the  cause  of 
the  death  of  A.  Jtegina  v*  Stock" 
dale  and  Darlington  Railway  Compamgt 

516 


2.  Some  of  the  jurors  being 
men,  and  their  marks  not  being  at- 
tested, the  inquisition  was  held  bad 
on  that  ground  also.  Ib» 

CORPORATION. 

See  Attorney,  (Compensation  of). 
Lease. 
Mayor. 

COSTS. 

See  Arbitration,  11. 

Attorney  and  Client,  1. 
Certificate,  (of  Judge,)  1,  2. 
County  Court,  2,  3. 
Court  of  Requests,  1,  2. 
Ejectment,  14. 
Interpleader,  I. 
Pauper. 
Trespass,  1,  2. 

1 .  After  costs  taxed  and  judgmmt 
signed  in  favour  of  the  plaintiff,  the 
Court  will  not  entertain  an  application 
for  costs  on  behalf  of  the  defendant, 
under  43  Geo.  3,  c.  46,  s.  8.  Rmude 
V.  VorHon,  326 

2.  In  an  action  of  trespass  the  de- 
fendant justified  under  a  distress  for  a 
fee  farm  rent,  deducing  his  title  so  &r 
back  as  the  reign  of  Car.  2.  After 
issue  joined,  the  plaintiff  discontinued. 
Held,  that  the  defendant  was  not  en* 
titled  to  the  costs  of  taking  any  ab- 
stracts or  documents  relating  to  his 
proposed  defence,  or  of  consultations. 
Rivis  V.  Haiton,  164 

3.  Where    upon    shewing    cause 


COSTS,  (IN  THE  CAUSE). 


COUNTS,  (SEVERAX).  929 


against  a  rule  for  an  attachment  for 
the  non-performance  of  an  award,  the 
Court  discharges  the  rule  without 
costs,  on  a  preliminary  objection  to 
the  insufficiency  of  the  affidavit  de- 
manding the  performance  of  the  award, 
the  objecting  party  has  a  right  to  enter 
into  the  merits,  in  order  to  have  the 
rule  discharged,  with  costs,  and  does 
not  thereby  waive  his  right  to  the  dis- 
charge of  the  rule,  without  costs.  lie 
Chamberlain,  686 

4.  Where  a  judge's  order  fur  the 
payment  of  money  is  made  a  rule  of 
Court,  a  rule  nisi  for  the  payment  of 
costs  occasioned  thereby,  should  be 
incorporated  with  the  rule,  otherwise 
the  party  seeking  to  enforce  the  order, 
will  not  be  entitled  to  the  costs  of 
making  it  a  rule  of  Court.  The 
Queen  v.  Gainson,  795 

5.  In  debt  for  a  sum  above  20/., 
the  defendant  pleaded  a  tender  as  to 
part,  and  nunquam  indebitatus  as  to 
the  residue.  The  plaintiff  confessed 
the  tender,  and  obtained  a  verdict  for 
13/.,  which,  together  with  the  sum 
tendered,  exceeded  20/.  Held,  that 
the  plaintiff  was  only  entitled  to  costs 
upon  the  lower  scale.  Dixon  v. 
Walker,  887 


COSTS,  (IN  THE  CAUSE). 

1.  A  cause  having  been  set  down 
for  trial,  the  defendant  obtained  a  rule 
to  change  the  venue  on  payment  of 
the  costs  incurred.  Thereupon  the 
plaintiff  withdrew  the  record,  but  the 
defendant  not  having  paid  the  costs, 
he  again  set  down  the  cause,  and  tried 
it.  Heldt  that  the  costs  relating  to 
the  abortive  attempt  at  trial  were  not 
costs  in   the  cause.     Pugh  v.   Kerr, 

218 

2.  **  Costs  in  the  cause,"  mean  the 
costs  of  all  interlocutory  proceedings 
which  are  not  otherwise  provided  for. 

lb. 

VOL.  VIII. 


COSTS,  (OF  THE  DAY). 
See  Paupjbe,  1. 

1.  On  a  motion  for  costs  of  the 
day,  for  not  proceeding  to  trial  on  two 
different  occasions  pursuant  to  notice, 
the  Court  will  not  make  the  payment 
of  those  costs  a  condition  precedent 
to  the  plaintiff's  trying  his  cause. 
Shoredicke  v.   Gilbard  and  Another, 

296 

2.  On  a  rule  for  costs  of  the  day 
for  not  proceeding  to  trial,  the  Court 
will  not  stay  the  proceedings  until  the 
costs  be  paid.    Aime  v.  Chinnoch,  786 

COSTS,  (SECURITY  FOR). 
See  Security  (for  Costs). 

COUNSEL.   (SIGNATURE   OF). 
See  Plea,  (Sioniko). 

COUNSEL,   (STATEMENT  OF). 

See  Writ  of  Trial,  1. 

COUNTS,   (SEVERAL). 
See  Declaration,  2. 

1.  The  first  count  of  a  declaration 
was  on  a  charter-party,  whereby  the 
defendant  agreed  that  a  certain  ship 
should  sail  to  Honduras,  and  there 
take  on  board  a  cargo  of  mahogany, 
&c.,  and  proceed  to  London  or  Liver- 
pool, and  deliver  the  same  on  pay- 
ment of  freight.  Breach,  that  part  of 
the  cargo  was  not  taken  on  board  or 
delivered  according  to  the  agreement. 
The  second  count  alleged,  that  in 
consideration  that  the  plaintiff  had 
caused  certain  goods  to  be  taken  to 
and  loaded  on  board  the  defendant's 
vessel  in  the  Bay  of  Honduras,  to  be 
carried  to  England,  &c.,  the  defendant 
promised  that  due  and  proper  care 
should  be  taken  of  the  goods  until 
they  were  loaded  on  board  the  said 
vessel.  Breach,  that  whilst  the  goods 
were  in  the  defendant's  custody,  to 
be  loaded  on  board  the  vessel,  they 
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D.  p.  c. 


980      COUNTY  PALATINE. 


COVENANT. 


were  lost.  Held^  that  these  counts 
contained  distinct  suhject  matters  of 
complaint.  Vaughan  v.  GUnn  and 
Another^  396 

2.  A  count  in  detinue  for  a  hill  or 
note  is  allowahle,  together  with  a 
count  for  the  amount  of  the  hill  or 
note.  Kirkpatrick  v.  Bank  of  Eng- 
land,  881 

COUNTERMAND,  (NOTICE 
OF). 

A  notice  of  countermand  given  to 
a  defendant  residing  in  the  country, 
whose  cause  is  conducted  hy  an  at- 
torney in  London  only,  is  insufficient. 
Margettson  v.  Rush,  388 

COUNTY  COURT. 

1 .  On  an  application  under  the  Mid- 
dlesex County  Court  Act,  23  Geo.  2, 
c.  38,  s.  19,  it  is  not  necessary  that 
the  defendant  should  state  himself  in 
his  affidavit,  to  he  liahle  tx>  he  sum- 
moned to  that  County  Court,  "  for 
the  cause  of  action "  in  question. 
Heath  V.  Seagur,  424 

2.  In  support  of  a  motion  to  enter 
a  suggestion  on  the  record  for  giving 
double  costs  to  the  defendant,  under 
the  Middlesex  County  Court  Act, 
23  Geo.  2,  c.  33,  it  was  sworn  that 
the  defendant  lived  within  the  juris- 
diction of  the  County  Court,  but  there 
was  no  allegation  that  the  cause  of 
action  arose  within  that  jurisdiction. 
Heldt  that  the  affidavit  was  sufficient, 
unless  that  produced  by  the  plaintiff 
in  answer,  shewed  that  the  cause  of 
action  arose  out  of  the  jurisdiction. 
Thwn  v.  Chinnock,  585 

3.  Where  any  part  of  the  cause  of 
action  arises  out  of  the  county,  the 
Court  will  not  allow  a  suggestion  to 
be  entered.  lb. 

COUNTY  PALATINE. 

$£€  Arrest. 

Clerk,  (Examination  of). 


COURT  OF  REQUESTS. 

1.  An  affidavit  produced  in  rap- 
port of  a  rule  obtained  for  entering  a 
suggestion  on  the  roll,  in  order  to 
render  the  plaintiff  liable  to  double 
costs,  under  the  Middlesex  Court  of 
Requests'  Act,  stated  that  the  defend- 
ant was  resident  within  the  jurisdic- 
tion of  the  County  Court,  that  he  was 
liable  to  be  summoned  to  the  Court, 
and  that  the  amount  recovered  was 
under  40s.  Held,  that  that  was  suf- 
ficient, and  that  it  need  not  be  spe- 
cifically alleged,  that  the  cause  of  ac- 
tion arose  within  the  county.  Bishops 
Executrix  Y,  Marsh,  I 

2.  An  executrix  plaintiff  is  liable 
to  pay  double  costs  under  the  act.  Ib^ 

3.  The  judge  of  the  Belper  Court 
of  Requests,  erected  by  2  &  8  Vict, 
c.  xcviii.,  has  no  power  to  alter  at 
one  Court,  without  consent,  a  judg- 
ment in  favour  of  the  defendant  into 
a  judgment  of  nonsuit  pronounced  by 
mistake,  at  another ;  and  if  he  does, 
and  the  plaintiff  proceeds  in  a  second 
plaint,  for  the  same  cause  of  action, 
the  latter  proceedings  are  a  nullity, 
and  the  defendant  may  so  treat  them ; 
and  the  Q,  B.  will  set  them  aside 
even  after  verdict.  Webster  and  Aw»» 
ther  V.  Mason,  705 

4.  The  judge  of  the  Court  has  no 
power  to  order  a  new  trial  without 
the  conditions  of  the  statute  being 
complied  with.  Jb, 

5.  Semble,  that  a  plaintiff  cannot 
be  nonsuited  under  the  act.  Jb. 

COVENANT. 

The  plaintiff  declared,  in  covenant, 
against  the  defendant,  as  chairman  of 
the  board  of  directors  of  a  public 
company  not  incorporated  by  act  of 
parliament,  upon  a  contract  under 
seal,  entered  into  between  him  and 
one  J.  S.,  "for  the  time  being, acting 
as  chairman  of  the  said  company.*' 
There  was  no  allegation  that  die  de- 
fendant was  a  partner  in  the  company. 
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Heidf  that  he  could  not  recover  in 
that  form  of  action.  HaU  y.  Bain- 
MdgBt  583 

CREDIT. 

See  Payment,  (Plea  of),  2. 

After  the  commencement  of  a  suit, 
a  judge's  order  was  made  by  consent 
'*  that  upon  payment  of  the  costs 
down,  and  the  debt  in  six  months,  all 
further  proceedings  in  the  cause  should 
be  stayed,  and  in  default  of  payment, 
the  plaintiff  should  be  at  liberty  to 
sign  judgment."  The  costs  were 
paid,  and  before  the  expiration  of  the 
six  months,  the  plaint^  obtained  an 
order  to  hold  the  defendant  to  bail 
under  1  &  2  Vict.  c.  110,  s.  8. 
HMf  that  the  capias  was  a  proceed- 
ing in  the  cause,  and  that  as  the  pre- 
yious  order  amounted  to  an  agree- 
ment to  giye  credit  for  six  months, 
the  plaint^  could  not  hold  the  de- 
fendant to  bail  before  the  expiration 
of  that  period,  without  an  express  sti- 
pulation to  that  effect.  Ball  v.  Stan-- 
ley,  344 

CRIMINAL  INFORMATION. 

A.  assaulted  B.,  who  thereupon, 
the  defendant  admitting  the  assault  in 
the  presence  of  a  policeman,  gave  him 
into  custody,  intending  to  proceed  be- 
fore a  magistrate  ;  but  declined  on  the 
following  morning  to  press  the  charge 
against  the  defendant,  and  took  no 
further  step  in  the  matter,  till  he  ap- 
plied to  the  Court  for  a  criminal  in- 
formation. A  rule  nisi  having  been 
obtained,  the  Court  made  the  rule 
absolute,  as  the  applicant  had  not 
waived  that  remedy  by  the  course 
pursued.     The  Queen  v.  GwiU,    476 

CROWN. 
See  Trial  at  Bar. 

DAMAGES. 

See  Appropriation,  2. 

Judgment  bt  Default. 


1 .  In  an  action  on  the  case  by  a 
master,  for  an  injury  done  to  his  ap- 
prentice by  the  dog  of  the  defendanti 
whereby  the  master,  for  a  long  time, 
was  deprived  of  the  services  of  his  ap- 
prentice, the  plaintiff  had  recovered 
for  damages  that  would  accrue  subse- 
quently to  the  commencement  of  the 
action.  The  defendant  paid  into 
Court  10/.,  in  respect  of  damages  up 
to  the  time  of  commencing  the  action* 
The  jury  found  that  to  be  sufficient 
for  those  damages,  but  awarded  a 
further  sum  of  20/.  on  account  of  pro- 
spective damages,  and  the  Court  re<* 
fused  to  disturb  the  verdict.  HodsoU 
V.  Stallebrass  and  Another,  482 

2.  In  an  action  for  refusing  to 
complete  an  agreement  for  the  pur- 
chase of  land,  the  measure  of  damage 
is  not  the  amount  of  the  purchase 
money,  but  only  such  damage  as  the 
plaintiff  has  actually  sustained  by  the 
breach  of  contract.  Laird  v.  Pyne 
and  Another,  860 

3.  Upon  an  application  to  set  aside 
a  verdict,  on  the  ground  of  excessive 
damages,  the  Court  will  not  receive 
the  affidavits  of  the  defendant's  wit- 
nesses, either  to  explain  or  add  to 
evidence  given  by  them  at  the  trial. 
PhiUips  V.  Hatfield,  882 

DAMAGES,  (EXCESSIVE). 
See  Damages,  3. 

DATE. 

See  Demurrer,  1. 
Ejectment,  16. 
Issue,  1. 

Rule  (Date  of). 
Similiter. 

DAY,  (FRACTION  OF). 

See  Abritration,  10. 

Where  a  defendant  died  between 
eleven  and  twelve  o'clock  in  the 
morning,  and  a  writ  of  fi.  fa.  was  sued 
out  against  his  goods  between  two 
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DE  INJURIA. 


DEMURRER. 


and  three  in  the  afternoon  of  the  same 
day,  the  Court  set  the  writ  aside  as 
irregular.     Chick  v.  Smithy  337 

DEATH. 
See  Dat,  (Fraction  of). 

DEBT,  (JOINT). 
See  Joint  Debt. 

DEBTOR  AND  CREDITOR. 
See  Appropriation,  2. 

DECLARATION. 

See  Ejectment,  11,  15. 
Plea,  6. 

1 .  A  demurrer  to  a  declaration  on 
a  hill  of  exchange,  on  the  ground  of 
the  omission  of  the  word  "  whereas  " 
at  its  commencement,  is  frivolous, 
notwithstanding  Reg.  Gen,  T.  T., 
1  Wra.  4.     Shepherd  v.  Gosden^  475 

2.  A  declaration  stated  that  the 
defendant  made  his  hill  of  exchange, 
and  directed  the  same  to  D.,  and  that 
it  was  afterwards  indorsed  to  the 
plaintiff,  that  the  hill  was  protested 
for  non-acceptance  and  also  for  non- 
payment, that  the  defendant  was  in- 
debted to  the  plaintiff  on  an  account 
stated,  and  the  defendant,  in  conside- 
ration of  the  premises  **  respectively," 
promised  the  plaintiff  to  pay  the  said 
moneys  respectively  on  request.  On 
special  demurrer,  for  duplicity  and 
uncertainty.  Held,  that  whether  the 
declaration  was  considered  as  two 
counts,  or  one  only,  it  was  not  de- 
murrable on  the  grounds  assigned. 
Qalway  ▼.  Rose,  239 

DE  INJURIA. 

See  Plea,  4. 
Replication. 

To  an  action  by  second  indorsee 
against  acceptor  of  a  bill  of  exchange, 
the  defendant  pleaded:  1st,  that  he 


accepted  the  bill  for  the  accommoda* 
tion  of  B.,  who  delivered  to  the  pUdn- 
tiff,  upon  an  agreement  to  discount 
the  same ;  2nd,  that  after  the  bill  was 
indorsed  to  the  plaintiff,  and  before 
the  commencement  of  the  suit,  the 
plaintiff  indorsed  the  bill  to  a  person 
unknown,  and  the  defendant  then  be- 
came, and  still  is  liable  to  pay  the 
amount  of  the  bill  to  the  said  person, 
to  whom  it  was  indorsed,  and  who 
from  the  time  of  the  indorsement, 
hitherto  hath  been,  and  still  is  the 
owner  thereof.  Replication  to  first 
plea,  de  injuria  ;  to  the  second  plea 
that  at  the  time  of  the  oommenoement 
of  the  suit,  the  plaintiff  was,  and  still 
is  the  holder  of  the  bOl,  without  this, 
that  any  other  person  is  the  holder 
thereof  modo  et  formi.  Held^  that 
de  injurill  was  a  good  replication  to 
the  first  plea,  and  that  the  replication 
to  the  last  plea  was  bad  on  special 
demurrer.  Basan  v.  Arnold^         356 

DEMURRER. 

1.  The  rule  of  1  Reg.  Gen.  H.  T. 
4  Wm.  4  (pleading  rules),  must  be 
strictly  complied  with ;  a  demuner, 
omitting  the  words  '*in  the  year  of 
our  Lord,"  in  the  date,  is  irregular. 
Holland  and  Others  v.  Tealdi^      320 

2.  In  case  for  rescous  of  goods  dis- 
trained for  toll,  under  the  authority  of  a 
statute,  which  gives  a  right  to  distrain 
particular  goods  only,  the  declaration 
must  shew  that  the  goods  taken  were 
such  as  the  plaintiffs  were  empowered 
to  distrain.  But  a  declaration  for 
pound  breach  of  such  goods  is  suffi- 
cient, though  it  discloses  no  light  of 
distress.  The  Company  of  ike  Pro  - 
prieiors  of  the  ParreU  Navigatum  v. 
Slower  and  Others,  405 

3.  A  special  demurrer  to  two  or 
more  counts,  commencing  by  aUeging 
that  the  declaration  is  insufficient  in 
law,  but  assigning  separate  causes  to 
each  count,  is  a  demurrer  to  the  whole 
declaration.  A. 
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DEMURRER  (FRIVOLOUS). 
See  Declaration,  1 . 

1.  A  demurrer  to  a  declaration  on 
a  bill  of  exchange,  by  the  indorsee 
against  tbe  acceptor,  on  the  ground  of 
ita  not  stating  to  whose  order  the  bill 
was  drawn,  will  not  be  set  aside  as 
frivolous.     Hart  v.  Prondjoot^      306 

2.  A  count  on  a  bill  of  exchange, 
stated  that  J.  and  C.  made  their  bill, 
&€.,  and  thereby  required  the  defend- 
ant to  pay  to  the  drawer's  order,  &c. 
and  that  J.  and  S.  indorsed  the  bill 
to  plaintiff.  The  defendant  having 
demurred,  on  the  ground  that  the  de- 
claration  did  not  allege  who  the  draw- 
ers were,  the  Court  set  aside  the  de- 
murrer as  frivolous.  KnUl  v.  Stock- 
dale,  772 

DENIZEN. 

See  Alien. 

DEPARTURE. 
See  Lien. 

DEPONENT. 

See  Affidavit,  1. 

DEPOSIT,  (IN  LIEU  OF  BAIL). 

1.  The  dtffendant  having  been  ar- 
rested under  a  capias,  issued  by  a 
judge  under  the  authority  of  1  &  2 
Vict.  c.  110,  paid  money  into  the 
hands  of  the  proper  officer,  under  43 
Geo.  3,  c.  46,  s.  2.  He  subsequently 
put  in  special  bail,  to  whom  an  ex- 
ception was  made,  and  the  defendant 
then  rendered  : — Held,  that  the  put- 
ting in  the  bail,  and  the  render  of  the 
defendant,  was  equivalent  to  an  appear- 
ance, for  the  purpose  of  an  application 
to  pay  the  money  out  of  Court,  to  the 
defendant.     Brooke  v.  Gunning,      11 

2.  Under  the  1  &  2  Vict.  c.  110, 
the  Court  has  the  same  power  with 
respect  to  money  deposited  with  the 
sheriff,  or  paid  into  Court  in  lieu  of 
baily  as  under  the  43  Geo.  3,  c.  46, 


8.  2,  and  7  &  8  Geo.  4,  c.  71,  s.  2. 

Scherwinski  v.  Peronnet,  229 

3.  A  defendant  arrested  on  the  20th 
Dec.  deposited  with  the  sheriff  the 
sum  indorsed  on  the  capias  and  10/. 
for  costs.  On  the  23rd  Dec.  he  took 
out  a  summons  to  rescind  the  judge's 
order,  which  was  dismissed  on  the 
7th  Jan.  On  the  1 1th  defendant  paid 
an  additional  10/.  into  Court  under 
the  7  &  8  Geo.  4,  c.  71,  s.  2,  and  on 
the  20th  the  plaintiff  obtained  a  rule 
nisi  for  the  payment  of  the  money  to 
him,  bail  above  not  having  been  per- 
fected in  due  time.  Held,  that  as  the 
money  was  paid  into  Court,  before  the 
rule  was  moved  for,  the  plaintiff  was 
not  entitled  to  have  it  paid  to  hiui 
under  the  43  Geo.  3,  c.  46,  s.  2.    lb. 

4.  Semble,  that  an  affidavit,  in 
support  of  an  application  under  the 
43  Geo.  3,  c.  46,  s.  2,  need  not  ne- 
gative a  deposit  in  lieu  of  bail,  under 
the  7  &  8  Geo.  4,  c.  71,  s.  2.        lb. 

DESCRIPTION. 

See  Affidavit,  1, 

DESCRIPTION  (OF  CLOSE). 

The  plaintiff  was  possessed  of  a  plot 
of  ground,  called  Hall  Close,  to  which 
he  added  a  strip  of  land  from  an  ad- 
joining highway,  which  was  known 
by  the  name  of  Cow  Lane.  In  an 
action  to  recover  damages  for  a  tres- 
pass committed  on  the  newly  enclosed 
land  :  Held,  that  it  was  properly  de- 
scribed in  the  declaration  as  HdU 
Close.  Brownlow  v.  Tomlinson  and 
Others,  827 

DETINUE. 
See  Counts  (Several),  2. 

The  plea  of  non  detinet  merely 
puts  in  issue  the  simple  fact  of  de- 
tainer, and  if  the  defendant  relies  upon 
a  justifiable  detainer,  he  must  plead 
it  specially.     Richardson  v.  Frankum, 

346 


f);n       DOCUMENTS,  &c. 


EJECTMENT. 


DISTRESS. 
See  Demurrer,  2. 

DISTRIBUTIVE  FINDING. 
See  Arbitration,  13. 

DISTRINGAS. 

1.  Where  a  writ  of  summons  and 
the  copy  left  at  the  defendant's  abode^ 
in  order  to  obtain  a  distringas,  de- 
scribed the  defendant's  christian  name 
by  the  initial  only,  he  having  so 
signed  the  bill  of  exchange  on  which 
the  action  was  brought,  the  Court  re- 
quired an  affidavit  that  he  had  so 
signed  the  bill  before  the  writ  of  dis- 
tringas was  allowed  to  issue.  Worley 
V.  Cunningham^  139 

2.  When  the  time  for  appearance 
to  a  writ  of  summons  is  out  on  Friday, 
a  motion  to  issue  a  distringas  may  be 
made  on  Monday,  on  an  affidavit, 
sworn  on  Saturday,  stating,  that  on 
that  day  no  appearance  had  been  en- 
tered by  the  defendant.  Spence  v. 
Barker,  296 

3.  Where  it  appeared  that  the  de- 
fendant was  in  a  lunatic  asylum,  and 
the  keeper  refused  to  allow  him  to  be 
seen,  the  Court  granted  a  rule  for  a 
distringas  to  be  served  on  the  keeper. 
Ratoson  v.  Moss^  4V2 

4.  It  is  no  objection  to  issuing  a 
distringas,  that  the  defendant  is  con- 
fined in  a  lunatic  asylum,  if  the 
keepers  of  it  will  not  allow  the  sum- 
mons to  be  served.     Jones  v.  Evans, 

425 

5.  The  Court  will  not  grant  a  dis- 
tringas to  compel  an  appearance,  the 
service  of  the  summons  having  been 
effected  at  the  defendant's  countings 
house  on  a  clerk,  who  stated  that  his 
master  was  abroad,  and  it  was  uncer- 
tain when  he  would  return.  Taylor 
V,  fiush  and  White,  613 

DOCUMENTS,  (INSPECTION 

OF), 

See  Lease. 


DUPLICITY. 

See  Declaration,  2. 
Irreoularttt,  1. 
Plea,  5. 

EAST  INDLA  COMPANY. 
See  Ejectment,  3. 

EJECTMENT. 

See  Affidavit,  1. 

Affidavit  (Entitling),  2. 

Nonsuit,  2. 

Stating  Proceedings,  5. 

1.  Judgment  against  the  casual 
ejector.     Doe  dem.  Slee  v.  Roe^     K 

2.  In  an  action  of  ejectment  to  re- 
cover possession  of  certain  land,  ille- 
gally taken  into  a  road,  under  a 
private  act  of  parliament,  the  Court 
refused  to  grant  a  rule  for  judgment 
against  the  casual  ejector  on  an  affida- 
vit, that  service  had  been  eflfected 
on  one  of  the  commissioners,  in  whom 
the  road  was  vested,  under  the  provi- 
sions of  the  act,  and  on  their  deik. 
Doe  dem.  White  v.  Roe,  71 

3.  Service  on  the  secretary  of  the 
East  India  Company  in  respect  of 
premises  sought  to  be  recovereid  from 
the  Company  is  sufficient.  Doe  dem. 
Coopers*  Company  v.  Roe,  134 

4.  Service  on  the  premises  on  a 
woman,  representing  herself  to  be  the 
wife  of  the  tenant  in  possession,  and 
so  reputed  to  be,  and  was  living  with 
the  tenant: — Held,  sufficient  for  a 
rule  nisi.     Doe  dem,  Bremner  v.  Roe, 

135 

5.  Special  service  in  ejectment, 
where  possession  of  a  chapel  is  sought 
to  be  recovered.  Doe  d.  Earl  Somers 
V.  Roe,  292 

6.  Service  on  the  daughter  of  a 
bed-ridden  tenant  on  the  premises  is 
sufficient  for  a  rule  nisi  against  the 
casual  ejector.     Doe  d.  Frost  v.  Roe, 

301 

7.  Service  on  the  wife  on  the  pie« 


EJECTMENT. 


ESCAPE. 
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mises,  althou^  a  copy  of  the  decla- 
ration is  not  left  with  her,  she  refusing 
to  take  it,  is  saffident  for  a  rule  nisi. 
Doe  d.  Nash  v.  Roet  305 

8.  Service  on  the  nephew  of  the 
tenant  in  possession,  on  the  premises 
where  the  latter  refuses  to  be  seen,  is 
raffident  £ur  a  rule  nisi.  Doe  d. 
Moody  y.  Roe^  806 

9.  In  ejectment  on  a  motion  for 
judgment  against  the  casual  ejector, 
the  tenant  having  absconded,  leavisg 
the  key  of  the  door  with  a  broker, 
with  directions  to  let  the  house,  the 
Court  held,  that  service  of  a  copy 
of  the  declaration  on  the  broker ;  and 
by  sticking  up  another  copy  on  the 
door  of  the  premises  was  suffident. 
Doe  dem,  Scott  v.  Roe,  254 

10.  It  is  no  objection  to  the  notice 
at  the  foot  of  a  declaration  in  eject- 
ment, that  it  omits  the  word  "  Term*' 
after  the  word  "  Hilary."  Doe  d. 
Dmond  v.  Roe,  808 

11.  Where  a  mistake  has  been 
made  in  the  Christian  name  of  the 
lessor  of  the  plaintiff,  and  no  one  has 
appeared,  the  Court  will  not  allow 
the  declaration  to  be  amended  by 
altering  the  name.  Doe  d.  Street  v. 
Roe,  444 

1 2.  Where  an  action  of  ejectment 
is  brought  against  several  tenants,  on 
a  motion  for  judgment  against  the 
casual  ejector,  the  names  of  all  the 
tenants  should  be  introduced  into  the 
copy  of  the  declaration,  and  notice 
which  are  attached  to  the  affidavit 
of  service.     Doe  d,  Ludford  v.  Roe, 

500 
18.   Spedal  service  in  an  action  of 
ejectment  for  the  recovery  of  a  chapel 
and  free  school.     Doe  d.  Smith,  Bart, 
V.  Roe,  509 

14.  Where  in  an  action  of  eject- 
ment, an  insolvent  defendant  has  been 
induced  to  defend  the  action,  by  a 
third  person,  who  employed  the  at- 
torney and  furnished  money  to  carry 
on  the  defence,  but  who  claimed  no 
interest  in    the  property   sought   to 


be  recovered,  the  Court  would  not 
compel  the  latter  to  pay  the  costs 
of  the  lessor  of  the  plaintiff.  Doe  d. 
Wright  y.  Smith,     •  517 

15.  The  omisdon  of  the  name  of 
the  Court,  in  entitling  a  declaration 
in  ejectment  is  immaterial,  if  the 
notice  at  the  foot  of  the  declaration 
gives  the  requisite  information.  Doe 
d.  TaUersaU  v.  Roe,  612 

16.  An  affidavit  of  service  in  eject- 
ment, omitting  the  year,  insufHdent. 
Doe  d»  Foster  v.  Roe,  781 

17.  Service  of  a  declaration  iu 
ejectment  upon  a  railway  company, 
according  to  the  mode  prescribed  in 
their  act,  is  absolute  in  the  first  in- 
stance.    Doe  d.  Bromley  v.  Roe,  858 

ENTITLING  AFFIDAVIT. 

See  Affidavit,  (Entitling.) 
Renewed  Application,  1. 
Staying  Proceedings,  7. 
Writ  of  Trial,  3. 

EQUITY. 

See  Staying  Proceedings,  2,  4. 

ERROR. 

1.  Where  it  is  required  to  sue  out 
a  writ  of  error  coram  nobis,  without 
putting  in  bail,  a  rule  nisi  for  that 
purpose  must  be  obtained.  Qibbs  v. 
Trevanion,  140 

2.  A  writ  of  erroi  coram  nobis,  is 
not,  of  itself,  a  supersedeas,  but  it  is 
necessary  to  apply  to  the  Court  for 
leave  to  issue  execution.  Semple  v. 
Turner,  240 

8.  It  is  uncertain  whether  bail  in 
error  can  be  taken  before  a  commis- 
sioner in  the  country,  but  the  Court 
will  not  make  an  order  for  it  to  be  so 
taken.     Williams  v.  Panton,^         701 

ESCAPE. 

Where  in  an  action  against  the  mar- 
shal for  an  escape,  the  defendant 
pleaded  collusion  between  the  plaintiff 
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EXECUTOR. 


FIERI  FACIAS. 


and  others  to  defraud  the  marshal  by 
causing  the  prisoner  to  go  out  of  the 
rules,  and  then  to  escape,  and  the 
plaintiff  be  enabled  to  bring  an  action 
for  such  escape ;  the  plea  must  aver 
the  escape  to  be  the  result  of  plain- 
tiff's act.  Henry  Merry  and  The^ 
ophilus  Merry  v.  Chapman^  81 

EVIDENCE,  (SECONDARY.) 

There  are  no  degrees  in  secondary 
evidence,  therefore,  a  party  who  has 
laid  the  foundation  for  such  evidence, 
may  prove  the  contents  of  a  deed  by 
parol,  although  it  appears  that  there 
is  an  attested  copy  in  existence.  Doe 
d.  QiUberi  v.  Ross,  389 

EXAMINATION,  (OF  ARTICLED 
CLERK). 

See  Articled  Clerk,  (Examination 
op). 

The  Court  will,  under  special  cir-* 
cumstances,  vhere  an  articled  clerk 
proposes  to  practise  abroad  only,  allow 
him  to  be  examined  before  the  ex- 
piration of  his  articles.  Ex  parte 
Twynam,  293 

EXCESSIVE  DAMAGES. 
See  Damages,  3. 

EXECUTION. 

See  Appropriation,  1. 
Bankrupt,  2,  3. 
Day,  (Fraction  of). 
Error,  2. 
Fieri  Facias. 
Lien. 

EXECUTION.  (SPEEDY). 
See  Certificate  of  Judge,  2. 

EXECUTOR. 

See  Amendment,  4. 
Arbitration,  4. 
Attorney,  (Bill  of,)  1. 
Court  of  Requests,  2. 

Where  an  executor  of  the  client  has 
obtained   an    order  to  refer  an    at- 


torney's bill  for  taxation,  the  Court 
has  power  to  compel  the  executor  to 
pay  the  costs  of  taxation,  if  less  than 
one-sixth  be  taken  off.  Jefferson  ▼. 
Warrington,  880 

EXHIBIT. 

Where  exhibits  have  been  made  in 
the  course  of  an  inquiry  before  the 
Master,  the  Court  will  not,  after  the 
conclusion  of  that  inquiry,  compel  the 
party  exhibiting  to  give  copies  of 
those  exhibits  to  his  opponent.  Da^ 
venport  v.  Jones,  497 

EXONERETUR. 
See  loNORANCE  (of  Fact.) 

ACT. 

See  Ignorance  (of  Fact). 

FAILURE  (OF  CONSIDERA- 
TION). 

See  Plea,  2. 

FALSE  IMPRISONMENT. 
See  Trespass,  2. 

FELONY. 

See  Certiorari,  1. 

FEME  COVERT. 

See  Husband  and  Wife. 

Warrant  of  Attorney,  5, 6. 

FEME  SOLE. 
See  Warrant  of  Attorney,  5,  6. 

Goods  purchased  by  a  married 
woman,  out  of  the  proceeds  of  pro- 
perty settled  to  her  sole  and  separate 
use,  may  be  taken  in  execution,  on  a 
judgment  against  her  husband.  Carm 
V.  Briee  and  Another,  884 

FIERI  FACIAS. 

See  Affidavit  (Entitling),  3. 
Day  (Fraction  of). 
Plea,  10. 


FILING  (PLAN). 

A  party  privileged  from  arrest  hav- 
ing been  taken  on  a  ca.  sa.,  by  the 
sheriff  of  G.  paid  the  money  to  the 
sheriff,  and  obtained  a  judge's  order 
to  have  it  refunded.  When  the  town 
agent  was  about  to  do  so,  the  money 
was  claimed  by  the  sheriff  of  M .  un- 
der a  fi.  fa.  directed  to  him.  Held^ 
that  the  money  could  not  be  taken 
under  the  fi.  fa.     Masters  v.  Stanley, 

169 

FILING  (AFFIDAVIT). 

^e^  Attorn£y,(Re-Admission  of),1. 

1 .  Where  an  enlarged  rule  requires 
affidavits  to  be  filed  within  a  limited 
time,  the  Court  will  not  allow  them 
to  be  filed  aflerwards,  unless  it  is 
clearly  shewn  that  the  not  filing 
them  arose  from  inevitable  accident. 
Wright  v.  Lewis,  298 

2.  A  cause  having  been  referred  to 
an  arbitrator,  he  made  his  award  in 
the  month  of  February,  in  favour  of 
the  defendant.  In  Michaelmas  Term, 
the  plaintiff  applied  to  the  Court  to 
set  aside  the  award,  on  the  ground  of 
certain  false  statements  having  been 
n^ade  before  the  arbitrator  by  one  of 
the  witnesses  examined,  but  the  Court 
refused  to  grant  the  application. 

Upon  a  subsequent  motion  for  a 
rule  calling  on  the  plaintiff  to  file  the 
affidavits  used  at  the  time  of  the  for- 
mer application  being  made,  the  Court 
refused  to  grant  the  rule,  the  plaintiff 
not  having  been  already  required  to 
file  them.     Pilmore  v,  Hoodf  21 

FILING  (PLAN). 

Where  a  plan  has  been  filed  in  sup- 
port of  a  motion,  at  the  instance  of  a 
particular  party,  and  which  has  been 
disposed  of,  the  Court  will  not  allow 
that  plan  to  be  taken  off  the  file  at 
the  instance  of  the  same  party,  in 
order  to  enable  him  to  make  his  de- 
fence to  another  proceeding.  Price 
V.  SeeUy,  658 


FRIVOLOUS  DEMURRER.  937 

FINES  AND  RECOVERIES. 

The  3  &  4  Wm.  4,  c.  74,  s.  53, 
(the  act  for  the  abolition  of  fines  and 
recoveries,)  only  applies  to  equitable 
estates  of  tenants  in  tail  of  lands  held 
by  copy  of  Court  roll,  the  Court, 
therefore,  refused  a  mandamus  to  the 
lord  of  a  manor,  commanding  him  to 
enter  on  the  Court  rolls  an  indenture 
touching  certain  customary  freehold 
hereditaments,  although  it  appeared 
that  the  steward  of  the  manor  was 
accustomed  to  give  admittances  signed 
by  him  to  the  grantee  of  such  heredi- 
taments, but  did  not  enrol  the  deed, 
by  whidi  they  were  granted.  Regina 
V.  The  Lords  of  the  Manor  of  Ingle- 
ton,  698 

FORCIBLE  ENTRY. 

See  Restitution. 

FOREIGNER. 
See  Security  for  Costs,  4. 

FORFEITURE. 
See  Plea,  7. 

FORTHWITH    (MEANING  OF). 

A  party  obtaining  a  judge's  order 
should  serve  it  **  forthwith,"  that  is, 
before  the  opposite  party  is  entitled 
to  take  a  fresh  step.  Kenny  v.  Hutch- 
inson, 171 

FRACTION  (OF  A  DAY). 
See  Arbitration,  10. 

FRAUD. 
See  Pleas,  (Several),  9. 

FREE  SCHOOL. 
See  Ejectment,  13. 

FRIVOLOUS  DEMURRER. 
See  Demurrer  (Frivolous). 


938  HUSBAND  AND  WIFE. 


INITIALS. 


FRIVOLOUS  PLEA. 

See  Y-Li&h  (Frivolous). 

GENERAL  ISSUE. 

'See  Plea,  4,  5. 
Replication. 

TbB8PA88,  1. 

GUARANTEE. 

See  CONBIDBRATION. 

Notice  in  Writing. 
Warrant  of  Attorney,  7« 

HABEAS  CORPUS. 

The  Court  refased  an  attachment 
against  the  seijeant-at-arms,  for  a 
contempt  m  not  making  a  retom  to  a 
writ  of  habeas  corpus  served  upon 
him  the  preceding  day.  Stockdale  v. 
Haneardf  474 

HIGHWAY. 

See  Affidavit  (Entitling),  1. 
Ejectment,  2. 
Special  Sessions,  1. 

HIGHWAY  ACT. 
See  Mandamus,  2. 

HORSE. 
See  Particulars,  3. 

HUSBAND  AND  WIFE. 

See  Ejectment,  4,  7* 
Feme  Sole. 
Venue,  2. 

Warrant  of  Attorney,  5,  6. 
Witness,  (Competency  of). 

Where  a  wife  ahsents  herself  from 
her  hushand,  on  account  of  no  mis- 
conduct on  his  part,  and  he  after- 
wards, by  stratagem,  obtains  posses- 
sion of  her  person,  and  she  declares 
her  intention  of  leaving  him  again 
whenever  she  can,  he  has  a  right  to 
restrain  her  of  her  liberty,  until  she  is 
willing  to  return  to  a  performance  of 


her  conjugal  duties.    In  the  MoUer 
of  Cochrane,  630 

IGNORANCE  (OF  FACT). 

A.  had  arrested  B.,  who  put  in 
baQ.  A  summons  was  afterwards 
obtained  by  the  defendant's  attorney 
for  entering  an  exoneretur  on  the 
bail- piece.  The  clerk  to  the  agent  of 
the  plaintiff's  attorney  gave  his  con- 
sent, not  knowing  that  the  defendant 
was  at  that  time  a  merdiant  residing 
abroad ;  the  exoneretur  was  accord- 
ingly entered.  The  Court  having 
granted  a  rule  nisi,  calling  on  the  de- 
fendant to  shew  cause  why  the  judge's 
order  should  not  be  rescinded,  and 
the  exoneretur  entered  upon  the  bail- 
piece,  be  struck  off,  made  that  rule 
absolute  on  payment  of  costs.  Firih 
V.  Harriet  437 

INDORSEMENT  (ON  PROCESS). 

See  Appearance,  (Capias  ad  Sa- 
tisfaciendum). 

SUMMONS,  2,  4,  5. 

INFERIOR  COURT. 
See  Pendency  of  Suit. 

INFERIOR  JURISDICTION. 
See  Pendency  of  Suit. 

Where  a  judgment  has  been  re- 
moved from  an  inferior  jurisdiction, 
pursuant  to  1  &  2  Vict.  c.  1 10,  s.  22, 
the  Court  will  not  inquire  into  the 
regularity  of  the  proceedings  of  the 
Court  below,  previous  to  judgment. 
SimoM  V.  The  ComU  de  Winte,      646 

INITIALS. 

See  Affidavit,  4. 

Affidavit,  (Entitung),  9. 
Distringas,  1. 
Rule  to  Compute,  2. 


INSOLVENT. 


INTERPLEADER.       939 


INJUNCTION. 

See  Inspection  (of  Documents). 
Staying  Proceedings. 

INQUIRY,  (WRIT  OF.) 

Where  a  sbeiifT  does  not  return  in 
due  time  a  writ  of  inquiry,  the  Court 
will  compel  him  by  rule  so  to  do. 
Stoekddk  v.  Hansard,  297 

INQUISITION  (OF  CORONER). 
See  Coroner,  (Inquisition  of). 

!•  The  ioquuition  of  a  coroner's 
jury  ought  to  point  out  the  precise 
time  at  which  the  accident  happened 
that  caused  the  death  of  the  deceased, 
and  also  the  precise  time  at  which  the 
death  took  place.  The  Queen  v. 
BrownloWf  157 

2.  The  words  ''of  which,  &c.,  the 
deceased  imatanily  died,"  do  not  supply 
the  place  of  the  words  **then  andthe^ 
instantly  died."  For  such  defects, 
the  inquisition  in  the  present  case, 
was  quashed  on  motion.  Ih. 

3.  Semble,  It  is  sufficient  that  the 
jurors  sign  the  inquisition  in  the  man- 
ner they  usually  write  their  names, 
if  their  names  bave  been  inserted  at 
full  in  the  body  of  the  inquisition.  lb. 

INSOLVENT. 

See  Arbitration,  15,  16. 
Ejectment,  14. 
Judgment,   (as  in  Case   of   a 

Nonsuit,)  5. 
Outlawry,  1,  2. 
Security  for  Costs,  2. 

1 .  A  prisoner  remanded  under  the 
Insolvent  Debtors'  Act,  may  he  de- 
tained by  a  writ  of  capias,  without  a 
judge's  order,  or  a  writ  of  summons 
having  previously  issued.  Growcock 
V.  JValler.  146 

2.  Where  the  officer  of  the  Court 
refused  to  issue  the  capias  without  an 
order,  the  Court  granted  a  rule  re- 


quiring him  to  do  so,  notwithstanding 
the  provisions  of  1  &  2  Vict.  c.  110, 
8.  1  &  2.  lb. 

INSURANCE. 
See  Notice. 

INSPECTION    (OF    DOCU- 
MENTS). 

See  Lease. 

1.  A  dispute  arose  between  the 
freemen  of  the  new  corporation  of 
Beverley,  and  the  corporation,  with 
respect  to  the  right  of  cutting  down 
trees  on  certain  pastures,  formerly 
granted  to  the  burgesses  of  the  old 
corporation  of  Beverley,  and  an  in- 
junction to  restrain  the  cutting  down 
of  the  trees  having  been  obtained  by 
the  corporation,  a  mandamus  was 
granted,  at  the  instance  of  the  free- 
men, to  permit  them  to  inspect  the 
deeds,  &c.,  concerning  the  pastures  in 
question,  and  which  were  in  the  pos- 
session of  the  new  corporation,  with  a 
view  to  dissolve  the  injunction.  Re^ 
gina  v.  The  Mayor  of  Beverley ,    140 

2.  Where  a  defendant  seeks  to  ob- 
tain a  copy  of  an  annuity  deed,  bond, 
and  warrant  of  attorney  to  secure  the 
payment  of  the  annuity,  he  must 
shew  that  only  one  copy  or  part  of 
those  instruments  was  made  at  the 
time  of  their  execution.  Griffin  v. 
Smythe,  490 

INTEREST. 

See  Mortgagor  and  Mortgagee. 

INTERPLEADER. 

1.  Where  in  a  feigned  issue,  di- 
rected under  an  interpleader  rule,  the 
plaintiff  claimed  1822.  and  recovered 
only  50Z.  and  a  judge  at  Chambers, 
in  Uie  exercise  of  the  discretion  given 
to  him  by  the  statute,  directed  each 
party  to  pay  his  own  costs,  the  Court 
refused  to  grant  a  rule  to  set  aside  the 


940        IRREGULARITY. 


JOINT  ADMISSION. 


order.  William  Cart  ▼.  Edwards  and 
Others^  Assignees  of  Hall  Carr,  a 
Bankrupt,  29 

2.  The  plaintiff  sold  to  the  de- 
fendant a  rick  of  hay  belonging  to  a 
deceased  person  ;  S.  afterwards  took 
out  administration  to  the  effects  of  the 
deceased,  and  claimed  the  price  of  the 
hay.  Held,  that  the  defendant  could 
not  be  relieved  under  the  first  section 
of  the  interpleader  act.  Jones  v. 
Fritchard,  890 

3.  An  issue  under  the  interpleader 
act,  is  for  the  purpose  of  informing 
the  conscience  of  the  Court  as  to 
whether  the  plaintiff  or  the  defendant 
is  entitled  to  the  goods  in  dispute  ; 
therefore,  the  Court  will  not  allow 
either  party  to  give  evidence  of  a  jus 
tertii.     Carne  v.  Brice  and  Another, 

884 

INTERROGATORIES. 

A  rule  to  examine  witnesses  abroad 
under  1  Wro.  4,  c.  22,  s.  4,  will  be 
granted,  if  the  names  of  some  of  the 
witnesses,  proposed  to  be  examined, 
are  mentioned  in  the  affidavits,  al* 
though  the  names  of  others  are  not. 
Beresford  v.  Easthope,  294 

IRISH  aUEEN'S  BENCH. 
See  Affidavit,  2. 

IRREGULARITY. 
See  Rule  to  Compute,  1 . 

1.  In  an  action  by  the  indorsee 
against  the  indorser  of  a  bill  of  ex- 
change, the  defendant  having  sug- 
gested that  the  indorsement  was  a 
^rgery,  the  plaintiff,  in  order  to  afford 
time  for  inquiry,  gave  an  undertaking 
that  he  would  not  sign  judgment  with- 
out four  days'  demand  of  plea.  The 
defendant,  on  the  9th  of  November, 
delivered  a  double  plea,  and  ruled  the 
plaintiff  to  reply  :  on  the  II th,  the 
plaintiff  signed    judgment.  —  Held, 


that  the  judgment  was  regular.    Boalk 
v.  Whitehead,  8 

2.  Where  there  is  an  irregularity 
in  the  copy  of  a  writ  of  summoiu 
served,  the  motion  should  be  to  set 
aside  the  copy  and  service,  or  the  ser- 
vice, and  not  to  set  aside  the  copy 
served.     Crow  v.  Field,  231 

3.  An  application  of  that  nature 
may  be  made  at  any  time  before  the 
period  limited  for  entering  an  appear- 
ance has  expired.  lb, 

4.  In  moving  to  set  aside  proceed- 
ings for  irregularity,  if  a  previous  ap- 
plication has  been  made  at  Chambers 
within  the  limited  time,  that  &ct 
should  appear  upon  affidavit,  al- 
though the  judge,  before  whom  the 
application  has  been  made,  is  in  Court, 
and  certifies  the  fact.   Gordon  v.  TtUe, 

868 

^  ISSUE. 

1.  The  copy  of  the  issue  varied 
from  the  roll  in  the  statement  of  the 
date  of  the  year,  and  in  the  omission 
of  the  teste  and  return  of  the  writ  of 
trial.  The  Court  allowed  an  amend- 
ment upon  payment  of  costs.  Watts 
V.  Ball,  589 

2.  The  form  of  issue  given  in  the 
schedule  to  the  rules  of  H.  T.  4 
Wm.  4,  may  be  varied  according  to 
the  facts  of  the  case,  so  as  to  set  them 
forth  truly.  Harvey  v.  O'Meara,  676 

3.  Where  an  issue  states  a  defend- 
ant to  have  been  arrested  in  1839,  on 
a  capias  utlagatum,  founded  on  a  ca- 
pias issued  in  1834,  the  Court  will 
assume  that  the  intermediate  contin- 
uing process  has  been  regular,  unless 
the  contrary  is  shewn.  Ih. 

ISSUES,  (SEVERAL). 
See  Arbitration,  13. 

JOINT  ADMISSION. 
See  Payment  (into  Court). 


JUDGE,  (JURISDICTION  OF). 


JUDGMENT. 
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JOINT  DEBT. 

See  AccoED  and  Satisfaction. 
Arbiteation,  20. 
Payment  into  Court. 

1 .  In  an  action  for  work  and  la- 
bour against  three  defendants,  they 
pleaded  in  ahatement,  that  the  pro- 
mises alleged  in  the  declaration,  were 
made  jointly  with  one  M.  A.  G.  It 
was  found  that  there  was  no  sum  se- 
parately due  from  all  the  defendants 
jointly,  hut  that  one  sum,  far  short  of 
the  amount  claimed,  was  due  from 
the  defendants  jointly  with  M.  A.  G. 
Held^  that  the  defendants  were  en- 
titled to  a  verdict.  Hill  v.  White ^ 
Williams,  and  BouUer,  63 

2.  To  an  action  of  assumpsit  the 
defendant  pleaded  in  ahatement,  that 
he  was  liable  on  the  promises  alleged 
only  jointly  with  other  persons.  The 
plaintiff  proved  a  separate  debt  due 
from  the  defendant,  as  well  as  a  joint 
debt  due  from  him  and  another : — 
Held,  that  the  plaintiff  was  entitled 
to  recover  the  amount  of  both  debts, 
and  that  the  defendant  might  have 
pleaded  in  abatement  to  part  of  the 
count  and  in  bar  to  the  residue.  Hill 
V  White  and  Another,  13 

JUDGE,  (CERTIFICATE  OF). 

See  Certificate  of  Judge. 

JUDGE,  (JURISDICTION  OF). 

See  Interpleader,  1. 
Judge,  (Power  of.) 

1 .  A  judge  at  chambers  has  juris  • 
diction  to  compel  an  attorney  to  pay 
the  costs  of  taxation,  where  more  than 
one-sixth  has  been  taxed  off  his  bill. 
Syhesv.M'Cliae,  145 

2.  Where  a  summons  has  been 
heard  and  adjudicated  upon  at  cham- 
bers in  a  matter  wholly  depending  on 
the  merits,  there  is  nothing  to  pre- 
clude the  party  from  making  a  similar 
application  to  the  Court,  strengthened 


by    additional    affidavits.      Pike  v. 
Davis,  387 

JUDGE,  (ORDER  OF). 

See  Costs,  4. 
Credit. 

Forthwith,  (Meaning  of). 
Judicial  Notice. 
Pleas  (Several),  2,  5. 
Venditioki  Exponas. 

An  order  nisi  at  chambers,  makea 
itself  absolule  ;  therefore,  if  the  party 
obtaining  it  does  not  attend  in  support 
of  it,  the  party  shewing  cause  should 
go  before  the  judge  and  apply  to  have 
it  discharged,  otherwise  it  will  become 
absolute.     Humphreys  v.  Jones,   408 

JUDGE,  (POWER  OF). 

See  Certificate  (of  Judge),  1,  2. 
Jddge,  (Jurisdiction  of). 
Venub,  3. 

1.  A  judge  at  chambers  has  no 
power  before  declaration  to  order  that 
proceedings  be  stayed  upon  payment 
of  debt  and  costs  within  a  certain 
time,  otherwise  judgment  for  the 
plaintiff.     Reynolds  v.  Sherwood,  183 

2.  In  an  action  for  work  and 
labour,  a  judge  has  no  power  to 
make  an  order  for  the  plaintiff  or 
his  witnesses  to  enter  the  defendant's 
premists,  in  order  to  inspect  the  work 
done.  Turquand  and  Another,  As' 
signees  of  Taylor,  a  Bankrupt,  v.  The 
Guardians  of  the  Strand  Union,     201 

JUDGMENT. 
See  Time,  (Calculation  of). 

1 .  It  is  no  ground  of  objection  to  a 
judgment  that  the  plaintiff,  having 
it  pronounced  entirely  in  his  favour, 
has  entered  it  up  partly  for  himself 
and  partly  for  the  defendant.  Haf 
nidge  v.  Wilson,  Al^^J 

2.  Indictment  for  libel,  defendant 
pleaded  guilty,  and  entered  into  his 
own  recognizance  to  appear  and  re* 


942 


JUDGMENT,  &c. 


JURAT. 


oeive  judgment  when  called  upon  to 
do  80,  and  not  to  be  called  upon 
at  all,  if  he  discontinued  to  publish 
libels  on  the  prosecutor.  The  Queen 
v.  Richardson,  and  oiherSf  511 

3.  The  Court  refused  to  pass  judg- 
ment, unless  the  prosecutor  produced 
an  affidavit,  stating  that  the  defendant 
had  since  the  trial  published  libels  re- 
specting him.  lb, 

JUDGMENT,  (AS  IN  CASE  OF 
A  NON-SUIT). 

See  Stet  Peocbssus. 

1.  In  answer  to  a  rule  for  judg- 
ment as  in  case  of  a  non-suit,  it  was 
sworn, ''  that  since  joining  issue  in 
the  above  named  cause,  unexpected 
difficulties  have  arisen,  in  procuring 
the  necessary  evidence  to  entitle  the 
plaintiff  to  a  verdict  in  his  feivour :" — 
Held,  a  sufficient  excuse.  Doe  dem. 
Ringer  y.  Blois,  18 

2.  Where  a  plaintiff  has  given  a 
peremptory  undertaking  to  try  at  a 
particular  sittings  in  Term,  and  he 
has  allowed  those  sittings  to  pass, 
without  giving  notice  of  trial,  judg- 
ment absolute  may  be  obtained  in  the 
same  Term.  Ashton  v.  Johnstone,  299 

3.  Issue  was  joined  in  a  town 
cause  on  the  6th  December :  a  motion 
for  judgment  as  in  case  of  a  non-suit 
In  Baster  Term  was  held  premature. 
Duggan  v.  JVilbraJuim,  582 

4.  Where  a  defendant  has  obtained 
judgment  as  in  case  of  a  non-suit, 
a  rule  to  pay  to  him  money  deposited 
in  lieu  of  bail  is  absolute  in  the  first 
instance.     Whiie  v.  Urwin,  202 

5.  It  is  no  answer  to  a  rule  for 
judgment  as  in  case  of  a  non-suit, 
that  the  plaintiff  has  been  informed 
and  beUeves  the  defendant  is  in  insol- 
vent dreumstanoes.    S^fmee  v.  jtmor, 

773 

6.  Where  issue  was  joined  in  a 
town  cause  on  the  9th  of  March, 
in  Hilary  Vacation  ;  Held,  that  a 
motion  for  judgment  as  in  case  of 


I 


a  non-suit  in  Trinity  Term,  was  too 
soon,  although  the  lessor  of  the  plain- 
tiff had  been  ruled  in  Hilary  Term  to 
join  issue.  Doe  dem,  BaUe  v.  Jtfior- 
grave,  824 

7.  If  the  similiter  be  omitted  in 
any  one  of  the  issues,  though  added  in 
the  others,  the  defendant  cannot  move 
for  judgment  as  in  case  of  a  non-suit. 
Wright  y.  Oldfield,  899 

JUDGMENT,  (BY  DEFAULT> 

In  assumpsit  on  special  agree- 
ment by  defendant,  for  certain  consi- 
derations to  pay  the  plaintiff  a  parti- 
cular sum  of  money,  a  judgment  by 
default  admits  the  sum  alleged  to 
be  due,  and  the  plaintiff  is  entitled  to 
a  verdict  for  that  amount,  without 
any  evidence  of  damage.  If  the  de- 
cUuration  also  contains  the  money 
counts,  the  verdict  in  such  case 
should  be  taken  on  the  special  ooont 
for  the  sum  claimed,  and  on  the 
others  with  nominal  damagea  only. 
King  v.  Beak,  735 

JUDGMENT  (SETTING  ASIDE). 

In  order  to  set  aside  a  judgment 
for  irr^^arity,  it  must  distinctly 
appear  by  affidavit  that  judgment  has 
been  signed.  CUusegy,  Dragtam^  184 

JUDICIAL  NOTICE. 
See  Small  Debtor,  2. 

The  Court  will  not  judicially  no- 
tice the  stamp  upon  a  copy  of  a  judge's 
order,  it  not  being  the  seal  of  the 
Court,  but  the  mark  of  the  judge's 
clerk.  The  Company  of  ProprietorM 
of  the  Barrett  NavigaHon  v.  Shomer, 

178 

JURAT. 
See  Affidavit,  2. 

The  place  of  swearing  an  affidavit 
may  be  stated  by  the  jurat,  by  re^- 


LACHES. 


LEASE. 
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ence  to  the  place  in  the  body  of  the 
affidavit.     Grant  v.  Fiy,  234 

JURISDICTION  (OF  JUDGE). 
See  Judge  (Jurisdiction  of). 

JURY. 
See  Coroner  (Inquisition  of). 

1.  Where  a  jury  have  miscon- 
ducted themselves  in  their  demeanour 
during  the  trial,  in  such  a  way  as  to 
lead  to  the  presumption,  that  justice 
has  not  been  properly  administered, 
the  Court  will  grant  a  new  trial. 
Hughes  v.  Budd,  315 

2.  It  is  competent  for  the  Court  to 
receive  the  affidavits  of  persons  who 
swear  of  their  own  knowledge  to 
the  fiict  of  jurymen  misconducting 
themselves  by  drawing  lots  for  the 
verdict,  although  statements,  by  the 
jurors  themselves,  could  not  be  re- 
ceived.    Harvey  v.  Hewitt,  598 

JUS  TERTII. 
See  Interpleader,  3. 

JUSTIFICATION. 
See  Detinue. 

LACHES. 

See  Amendment,  3. 
Appeal. 

Arbitration,  2,  6,  14. 
Bankrupt,  1. 
Costs,  1. 
Irregularity,  3. 
Mortgagor  and  Mortgagee. 
New  Trial,  2. 
Quo  Warranto. 
Warrant  of  Attorney,  16. 
Writ  of  Trial,  6. 

1 .  Under  the  provisions  of  an  act 
for  the  formation  of  a  railway  com- 
pany, J.  R.  had  called  upon  the 
company  to  issue  a  warrant  to  the 
shenff  of  the  county  of  Lancashire,  to 
impanel  a  jury  to  assess  the  damages 


sustained  by  him,  J.  R.,  and  others, 
in  consequence  of  certain  of  their 
premises  having  been  taken  for  the 
purposes  of  the  said  railway;  the 
company  refused  to  do  so,  aad  a  rule 
nisi  for  a  mandamus  having  been 
obtained,  the  Court  held  that  an  ob- 
jection on  behalf  of  the  company,  that 
the  said  J.  R.  and  others  had  not  en- 
tered into  the  bond,  pursuant  to  sect. 
72  of  the  act,  was  too  late,  on  shew- 
ing cause  against  the  rule.  l%e 
Queen  v.  The  Northern  Union  Bail' 
way  Company,  329 

2.  In  a  writ  and  notice  of  dedaia- 
tion,  the  defendant  was  named 
Richard,  in  the  declaration  Joseph* 
judgment  by  default,  was  signed  in 
the  latter  name.  Held,  that  the 
judgment  was  regrular,  and  that 
though  the  declaration  might  have 
been  objected  to  as  varying  from  the 
writ,  yet  the  application  should  have 
been  made  within  four  days,  from 
the  service  of  the  notice  of  declaration, 
or  at  least  before  the  time  for  plead- 
ing had  expired.     Kitchen  ▼.  Boots, 

232 

LANDLORD  AND  TENANT. 

See  Affidavit  (Entitling),  2. 
Plea,  10. 

LAUNDRESS. 

See  Notice  of  Trial. 

LEASE. 
See  Amendment,  5. 

A  lessee  of  a  corporation  elected  to 
pay  an  increased  rent  pursuant  to  the 
finding  of  a  jury  under  5  &  6  Wm. 
4,  c.  76,  s.  97,  and  indorsed  the 
finding  of  the  jury  on  his  part  of  the 
original  lease.  In  an  action  for  the 
increased  rent,  the  lessee  was  com- 
pelled to  produce  his  part  of  the  lease 
for  the  inspection  of  the  corporation, 
and  to  allow  a  copy  of  the  indorse- 
ment to  be  taken,  although  It  was 


944  LIMITATIONS  (STATUTE  OF). 


MANDAMUS. 


admitted  that  the  original  lease  was 
still  in  the  possession  of  the  corpora- 
tion, as  well  as  the  inquisition  taken 
before  the  jury.  The  Mayor  of 
Arundel  v.  Holmes,  1  ]  8 

LEASE,  (AGREEMENT  FOR). 
See  Amendment,  5. 

LEASE  AND  RELEASE. 
See  I^ROFERT,  3. 

LEVARI  FACIAS. 

A  writ  of  levari  facias  having  been 
returned  by  the  bishop  and  filed,  be- 
fore the  execution  was  satisfied,  the 
Court  granted  a  rule  absolute  in  the 
first  instance,  that  the  writ  should  be 
taken  off  the  file,  and  sent  back  to 
the  bishop,  and  that  he  should  certify 
to  the  Court  what  he  had  done  under 
it.     AlderUm  v,  St,  Aubyn,  223 

LIBEL. 

See  Alien. 

Attachment,  4. 
Judgment,  2,  3. 

Parliament,  (Privilege  of),  1, 
2,3. 

LIEN. 

The  sheriff  cannot  take  in  execu- 
tion goods  which  the  debtor  holds  in 
respect  of  a  lien  only.  The  plaintiff 
declared  in  trover  that  he  was  posses- 
sed as  of  his  own  property,  of  certain 
goods,  &c.  Justification  under  a  writ 
of  fi.  fa.  Replication,  that  the  plain- 
tiff held  the  goods  in  respect  of  a  lien 
only.  Heldf  no  departure.  Legge 
V.  Evans  and  Another,  177 

LIMITATIONS,  (STATUTE  OF). 
See  Plea. 

In  an  action  of  assumpsit,  the  de- 
fendant pleaded  a  set-off,  to  which  the 
plaintiff  replied  the  Statute  of  Limi- 


tations. Held,  that  a  letter  by  the 
plaintiff,  giving  the  defendant  credit 
for  a  sum  of  money  received  on  his 
account,  and  requesting  him  to  de- 
duct the  amount  of  his  cross  demand 
upon  him,  from  his  bill,  without  spe- 
cifying that  amount,  was  a  sufficient 
acknowledgment  to  take  the  case  out 
of  the  Statute  of  Limitations.  Wal' 
ler  V.  Lacy,  563 

LONDON,  (SHERIFFS  OF). 
See  Sheriff. 

LORD  OF  MANOR. 
See  Fines  and  Recoveries. 

LUNATIC. 
See  Distringas,  3,  4. 

MAGISTRATE. 

See  Mandamus,  2. 

Special  Sessions,  1. 
Time,  (Calculation  of). 

MANDAMUS. 

See  Attorney,  (Compensation  of). 
Fines  and  Recoveries. 
Inspection  (of  Documents). 
Mayor. 
Quarter  Sessions,  1. 

1.  One  writ  of  mandamus  cannot 
issue  at  the  instance  of  two  persons 
for  the  enforcement  of  separate  claims, 
although  they  have  been  successors 
in  the  same  office,  in  respect  of  which 
the  claims  arise.  Ex  parte  SeoU  and 
Morgan,  328 

2.  The  Court  will  not  grant  a  rale 
nisi  for  a  mandamus  to  compel  jus- 
tices to  issue  their  warrant  to  levy 
expenses  of  cutting  a  hedge,  pursuant 
to  5  &  6  Wm.  4,  c.  50,  s.  65,  unless 
it  appears  that  a  demand  has  been 
made  of  the  expenses  from  the  person 
sought  to  be  charged,  and  that  the 
justices  were  informed  of  that  de- 
mand.    Ex  parte  Whitmarsh,       431 


MASTER'S  DISCRETION. 


MORTGAGOR,  &c.        945 


8.  Where  magistrates  from  a  doubt 
of  their  jurisdiction,  decline  giving 
possession  of  premises  to  a  landlord 
pursuant  to  11  Geo.  2,  c.  19,  s.  16, 
the  Court  will  not  compel  them,  by 
mandamus,  to  do  so.  Ex  parte  FuU 
der^  535 

4.  In  order  to  induce  the  Court  to 
issue  a  mandamus  to  a  canal  company 
to  make  compensation  to  a  claimant, 
a  clear  refus^  on  the  part  of  the  com- 
pany must  be  shewn  ;  mere  delay  in 
attending  to  the  claim  is  not  sufficient. 
Regina  y.  The  Wilts  and  Berks  Canal 
Company^  623 

MANOR,  (LORD  OF). 
See  Fines  and  Rbcoyeries. 

MANSLAUGHTER. 

See  Bail. 

CoBONER,  (Inquisition  of). 

MARKSMAN. 
See  CoEONEB,  (Inquisition  or). 

MARRIAGE  ACT. 
See  New  Mabriaoe  Act. 

MARSHAL. 
See  Escape. 

MASTER  AND  APPRENTICE. 
See  Damages,  1. 

MASTER'S  DISCRETION. 

See  Costs,  2. 

Where  a  matter  is  referred  to  the 
Master,  and  he,  in  the  exercise  of 
his  discretion,  has  refused  to  allow 
further  affidavits  to  be  filed,  after  a 
particular  day,  the  Court  will  not  in- 
terfere with  that  discretion,  by  re- 
quiring him  to  receive  further  affi- 
davits. In  the  matter  of  Hall  v. 
AnderUm^  326 

VOL,  VIII. 


MAYOR. 

Where  an  election  of  a  person  as  a 
mayor  for  a  year  immediately  suc- 
ceeding that  during  which  he  has 
served  the  office,  and  which  by  9  Anne, 
c.  20,  s.  8,  is  consequently  void ;  the 
Court  will  grant  a  mandamus  to  pro- 
ceed to  another  election,  pursuant  to 
7  Wm.  4,  and  1  Vict.  c.  78,  s.  26. 
Regina  v.  The  Corporation  of  Pern" 
broke^  302 

MERITS,  (AFFIDAVIT  OF). 

See  New  Trial,  1. 

An  affidavit  of  merits  sworn  by  the 
managing  clerk  of  the  defendant's  at- 
torney must  state,  not  merely  that  he 
is  the  managing  clerk  generally,  but 
must  state  ^at  he  had  the  manage- 
ment of  the  particular  cause  in  ques- 
tion. Doe  d.  Fish  v.  MaedonneU^  501 

MISDEMEANOUR. 

See  Cbrtioeari,  1. 
Pauper,  1. 
Prosecutor,  (Name  of). 

MISNOMER. 

Where  a  plaintiff  has  sued  a  de- 
fendant by  his  wrong  christian  name, 
but  has  declared  against  him  by  his 
right  christian  name,  the  proceeding 
is  regular,  since  the  3  &  4  Wm.  4, 
c.  42,  s,  11.     Hohson  v.    Wadsworth, 

601 

MORTGAGOR  AND  MORT- 
GAGEE. 

On  applications  under  7  Geo.  2, 
c.  20,  s.  1 ,  to  stay  proceedings  in  an 
action  on  a  bond,  securing  the  prin- 
cipal and  interest  payable  on  a  mort- 
gage, if  the  mortgagee  seeks  to  obtain 
interest  for  the  interval  between 
granting  the  rule,  and  the  actual  pay- 
ment of  the  principal  into  his  hands, 
he  must  make  his  claim  to  it,  at  the 


p  p  p 


D.  p.  c. 


94G 


NIL  DEBET. 


NOTICE. 


time  of  discussing  the  rule,  for  he 
cannot  afterwards  sustain  it.  Jordan 
and  Another  v.  Chowns,  709 

NEPHEW. 

See  Ejectment,  8. 

NEW  MARRIAGE  ACT. 

The  superintendant  r^strar  has 
no  power  to  grant  his  certificate,  pur- 
suant to  6  &  7  Wni.  4,  c.  85,  s.  7, 
in  cases  where  it  is  proposed  that  the 
marriage  shall  take  place  out  of  his 
district.     Ex  parte  Brady^  332 

NEW  TRIAL. 

See  Court  of  Requests,  4. 
Jury. 

Nonsuit,  2. 
Surprise. 
Writ  op  Trial,  3,  4. 

1.  A  cause  stood  tenth  in  the  list 
at  nisi  prius;  at  the  sitting  of  the 
Court  it  was  called  on  out  of  its  turn, 
upon  a  suggestion  of  the  plaintiff's 
counsel,  that  it  was  undefended,  and 
a  verdict  was  taken  for  the  plaintiff. 
Upon  a  motion  to  set  aside  the  ver- 
dict, it  was  sworn,  that  counsel  had 
been  retained  for  the  defendant,  who 
appeared  in  Court  shortly  after  the 
cause  had  been  taken.  The  Court 
without  an  affidavit  of  merits,  ordered 
the  cause  to  be  set  down  again  for 
trial,  the  costs  of  the  rule  to  abide  the 
event  of  the  cause.  Dorrien  v.  HoweUf 

277 

2.  A  motion  for  a  new  trial  may 
be  made  at  any  time  within  four  days 
after  the  distringas  is  returnable,  al- 
though more  than  four  days  have 
elapsed  since  the  trial.  Aymes  v. 
Leitice,  202 

NEXT  OF  KIN. 
See  Bail. 

NIL  DEBET. 
See  Plea. 


NISI  PRIUS. 
See  Amendment,  6. 

NOLLE  PROSEQUI. 

Where  to  an  action  on  a  bill  of 
exchange,  together  with  the  mon^ 
counts,  the  defendant  pleads  non  as- 
sumpsit to  the  whole  dedamtion,  the 
plaintiff  should  sign  jadgment  as  to 
the  count  on  the  bill,  aad  enter  a 
nolle  prosequi  as  to  the  other  ooonts. 
Fraser  v.  Newton,  773 

NONSUIT. 
See  Court  of  Requests,  5. 

1.  When  it  does  not  appear  by  the 
notes  of  the  under-sheriff  that  leave 
has  been  reserved  to  move  to  enta 
a  nonsuit,  the  Court  will  not  eatertain 
a  motion  for  that  purpose.  Beverley 
V.  Walter,  418 

2.  Where  a  plaintiff  in  ejectment 
has  been  nonsuited  for  want  of  the 
defendant  confessing  lease,  entxy,  and 
ouster,  the  proper  application  is  to 
set  aside  the  nonsuit  and  obtain  a  new 
trial,  and  not  to  restore  the  cause  to 
the  list.     Doe  d.  Fish  v.  MaedameU, 

488 

NOT  GUILTY. 

See  Plea,  10. 

Pleas,  (Several,)  6,  7,  8. 

NOTICE. 

A  declaration  stated,  that  by  in- 
denture the  defendant  covenanted  that 
he  would,  at  any  time  or  times  there- 
after, appear  at  an  office  or  offices  for 
the  insurance  of  lives,  within  London 
or  the  bills  of  mortality,  and  answer 
such  questions  as  mi^t  be  ariced  re- 
specting his  age,  &c.,  in  order  to 
enable  the  plaintiff  to  insure  his  life, 
and  should  not  afterwards  do  or  per- 
mit to  be  done  any  act  whereby  sndi 
insurance  should  be  avoided.  It  then 
alleged  the  defendant's  appeacanoe  at 


NOTICE  (OF  TRIAL). 


ORDER  (OF  JUDGE).    947 


the  Rock  Life  Assurance  Company, 
and  that  the  plaintiff  insured  the  de- 
fendant's life  with  that  Company,  hy 
a  policy  containing  a  proviso,  that  if 
the  defendant  went  heyond  the  limits 
of  Europe,  the  policy  should  be  void : 
breach,  that  the  defendant  went  be- 
yond the  limits  of  Europe.  Held,  on 
special  demurrer,  that  the  declaration 
was  bad,  for  want  of  an  averment, 
that  the  defendant  had  notice  that  the 
policy  was  effected.  Semble,  that  if 
such  notice  had  been  given,  the  de- 
fendant would  have  been  bound  to 
notice  the  conditions  of  the  policy. 
Vyse  V.  Wakefield,  S17 

NOTICE  (OF  ACTION). 

See  Time,  (Calculation  of),  2. 

NOTICE  (OF  DISHONOUR). 

A  replication  to  a  plea  to  an  action 
on  a  promissory  note,  of  no  notice  of 
dishonour,  is  not  supported  by  a  no- 
tice in  the  following  terms :  "  This  is 
to  inform  you,  that  the  bill  I  took  of 
you,  1 5/.  2«.  6i.,  is  not  took  up,  and 
4s.  6d.  expense,  and  the  money  I 
must  pay  immediately.  My  son  will 
be  in  London  on  Friday  morning." 
Messenger  v.  Southey,  594 

NOTICE  (TO  PRODUCE). 

1.  If  a  notice  to  produce  has  been 
duly  served  on  a  party  in  the  cause, 
that  is  not  invalidated  by  a  subse- 
quent bad  service  of  notice  on  the  at- 
torney.    Hughes  v.  Budd,  315 

2.  A  notice  to  produce  served  on 
the  party  himself  a  week  before  a  trial 
is  in  sufficient  time,  although  he  has 
employed  an  attorney  in  the  cause. 

lb, 

NOTICE  (OF  TAXATION). 
See  Taxation,  (Notice  of). 

NOTICE  (OF  TRIAL). 

Service  of  notice  of  trial  upon  the 
laundress  who  has  charge  of  the  house 


in  which  the  defendant's  attorney's 
office  is  situated,  is  not  good  service ; 
but  notice  of  continuance  being  sub- 
sequently given,  the  defendant's  at- 
torney ought  to  make  known  his  ob- 
jection as  to  the  non-service  of  the 
previous  notice,  by  returning  it  to  the 
plaintiff's  attorney  ;  if  not,  he  waives 
it.     Brown  v.'  WkUfall,  592 

NOTICE  OF  TRIAL,  (SHORT). 

See  Short  Notice  of  Trial. 
Terms,  1,  2,  3. 

NOTICE  (IN  WRITING). 

In  an  action  on  the  case  for  deceit* 
it  was  alleged  in  the  declaration,  that 
the  defendant  made  certain  felse  re- 
presentations concerning  the  character 
and  credit  of  the  firm  of  D.  and  L., 
(of  which  he  was  a  member,)  whereby 
the  plaintiffs  were  induced  to  supply 
goods  on  trust  to,  and  to  pay  money 
on  account  of,  the  said  firm  ;  the  de- 
fendant pleaded,  that  the  representa- 
tions alleged  were  not  made  in  writing 
within  the  9  Geo.  4,  c.  14,  s.  6.  The 
Court,  without  determining  upon  the 
plaintiff's  right  to  maintain  the  ac- 
tion, held,  that  the  plea  was  a  good 
answer  to  the  declaration.  Devaux 
and  Another  v.  Steinkeller,  33 

NUISANCE. 
See  Arbitration,  5. 

NUL  TIEL  RECORD. 
See  Amendment,  3. 

NULLITY. 

See  Court  of  Requests,  3. 
Plea,  1. 
Renewed  Application,  3. 

NUNQUAM  INDEBITATUS. 
See  Set-off,  2. 

ORDER  (OF  JUDGE). 

See  Costs,  4. 
Credit. 
p  p  p  2 
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OUTLAWRY. 


PALATINE  (COUNTY). 


See  Forthwith,  (Meaning  of). 
Judicial  Notice. 
Pleas,  (Several),  2,  5. 
Venditioni  Exponas. 

ORDER  (OF  REMOVAL). 
See  Appeal. 

OUTLAWRY. 

See  Issue,  3. 

1.  Where  a  defendant  had  been 
outlawed,  but  had  been  discharged  by 
the  Insolvent  Debtors'  Court  from 
the  judgment,  in  respect  of  which  the 
outlawry  took  place,  the  Court  al- 
lowed him  to  be  heard  in  opposition 
to  a  motion  made  by  the  plaintiff  to 
charge  him  in  execution  on  the  same 
judgment.     Abthorpe  v.  FiskCf       66 

2.  The  effect  of  such  a  discharge 
by  the  Insolvent  Court  is  to  relieve 
the  defendant,  not  only  from  the 
judgment  in  the  action,  but  from  the 
outlawry  also.  lb, 

3.  Whether  plaintiff  was  an  outlaw 
at  the  time  of  bringing  his  action, 
but  the  defendant  did  not  know  of  it 
till  after  plea  pleaded,  and  notice  of 
trial  given,  the  Court,  after  verdict, 
granted  a  rule  to  stay  the  proceedings, 
which  was  afterwards  discharged  on 
the  reversal  of  the  outlawry,  after 
granting  the  rule,     Somers  v.  Holt^ 

506 
'  4.  In  an  action  of  debit  proceedings 
having  been  taken  with  a  view  to 
outlawry,  the  defendant,  before  the 
last  proclamation,  entered  an  appear- 
ance, (without  coming  into  Court,  or 
issuing  a  writ  of  supersedeas,)  and 
then  evaded  the  service  of  process  in 
an  action  of  assumpsit  for  the  same 
cause :  The  Court  refrised  to  set  aside 
the  appearance,  or  allow  the  writ  to 
be  amended.  Green  and  Another^ 
Assignees  of  Ashley,  a  Bankrupif  v. 
KetOeby,  783 

5.  Since  the  1  &  2  Vict.  c.  IIC, 
the  Court  will  reverse  an  outlawry 


upon  the  terms  of  paying  costs,  and 
entering  a  common  appearance,  un- 
less it  appears  that  the  defendant  is 
out  of  the  country,  in  which  case, 
semble,  the  Court  will  require  special 
bail.  The  Bank  of  England  v.  Reid 
and  Another,  848 

OVERSEER. 
See  Quarter  Sessions. 

OVERSEER,  (ACCOUNTS   OF.) 

1.  By  the  50th  Geo.  3,  c.  69,  s.  1, 
it  is  enacted,  that  churchwardens  and 
overseers  shall,  within  fourteen  days 
after  other  overseers  shall  be  nomi- 
nated to  succeed  them,  deliver  on 
oath  before  two  justices,  an  account  in 
writing  of  all  sums  received,  &c.,  by 
them  during  their  year  of  office  ;  and 
such  justices  are  authorized  and  em- 
powered, if  they  shall  so  think  fit,  to 
examine  into  the  raattier  of  such  ac- 
counts, and  to  disallow  unfounded, 
and  reduce  exorbitant  items.  Held, 
that  these  words  rendered  it  impera- 
tive on  the  justices  to  examine,  (and, 
if  necessary,  disallow  or  reduce)  the 
accounts,  when  objections  were  made 
to  any  part  of  them  by  any  rated  in- 
habitant at  the  special  sessions.  And 
where  the  justices  had  signed  and 
allowed  such  accounts  after  verifica- 
tion of  them  by  the  churchwardens 
and  overseers  without  examining  into 
them,  although  certain  rated  inha- 
bitants objected  to  certain  items,  the 
Court  granted  a  mandamus  to  them 
to  examine  and  allow  the  accounts. 
Regina  v.  The  Justices  of  Cambridge, 

89 

PALACE  COURT. 
See  Trustee. 

PALATINE  (COUNTY). 

See  Arrest, 

Clerk,  (Examination  of.) 


PARLIAMENT,  &c. 


PAUPER. 


949 


PARLIAMENT,  (PRIVILEGE 

OF.) 

1.  Defendants  suffered  judgment 
by  default,  and  the  sheriff  had  levied 
upon  their  goods  for  the  amount  of 
the  damages  and  costs.  A  rule  nisi 
was  obtained,  calling  on  them  to 
shew  cause  why  the  same  should  not 
be  paid  oyer  to  the  plaintiff. 

On  behalf  of  the  sheriff  it  was  then 
stated,  that  by  a  resolution  of  the 
House  of  Commons,  he  was  ordered 
to  refund  to  the  defendants,  who 
were  printers  to  the  House  of  Com- 
mons, the  amount  levied  upon  their 
goods,  and  that  for  disobedience  there- 
to, the  sheriff  had  been  committed  to 
the  custody  of  the  seijeant  -at-arms. 

It  also  appeared  that  the  plaintiff, 
being  an  insolvent  debtor,  his  as- 
signees claimed  the  amount  of  da- 
mages, and  required  the  sheriff  to 
pay  the  same  over  to  them. 

Held^  That  the  resolution  of  the 
House  of  Commons  did  not  authorize 
the  sheriff  to  withhold  the  payment  of 
the  proceeds  of  the  levy  to  the  plain- 
tifiE;  that  the  imprisonment  of  the 
sheriff  for  disobeying  that  resolution 
was  no  ground  for  the  Court  to 
discharge  the  rule ;  and  that  the  as- 
signees of  the  plaintiff  should  have 
applied  to  the  Court.  The  Queen  v. 
WiUiam  Evans,Esq.i  and  John  Wheel- 
ion^  Esq»,  Sheriff  of  Middlesex,  in  a 
cause  of  Stockdale  v.  Hansard,      522 

2.  A  rule  nisi  for  an  attachment  of 
the  sheriff  was  afterwards  obtained 
for  a  contempt,  in  not  obeying  the 
process  of  the  Court,  for  his  continued 
refusal  to  pay  over  the  money  to  the 
plaintiff.  On  affidavits  it  was  shewn 
that  the  sheriff  still  remained  in  the 
custody  of  the  berjeant-at-arms,  but 
the  Court  made  the  rule  for  an  attach- 
ment absolute.  lb, 

3.  The  Court  will  not,  at  the 
instance  of  the  sheriff,  stay  the  ex- 
ecution of  a  writ  of  inquiry,  on  a 
judgment  by  default  in  an  action  for  a 


libel,  on  the  ground  that  the  House  of 
Commons  has  voted  the  libel  to  be  a 
privileged  publication,  and  that  all 
persons  concerned  in  bringing  any 
action  in  respect  of  such  publication, 
are  guilty  of  a  breach  of  the  privileges 
of  that  House.     Stockdale  v.  Hansard, 

148 

PARTICULARS. 

See  Payment,  (Plea  of)  2. 
Set  off,  1, 

1.  The  plaintiff  in  his  declaration 
and  particulars  claimed  damages  for 
certain  articles  deposited  with  the  de- 
fendant, which  had  not  been  returned, 
and  of  which  due  care  had  not  been 
taken.  Under  the  former  description, . 
in  his  particulars,  he  set  out  certain 
articles  of  glass,  which,  however, 
turned  out  to  have  been  destroyed. 
Held,  that  under  such  particulars,  he 
was  not  entitled  to  recover  damages 
in  respect  of  those  articles.  Moss  v. 
Smith,  537 

2.  The  Court  refused  to  compel 
a  defendant  to  deliver  particulars  of  a 
plea  of  payment.     Phipps  y.  Soihern, 

208 

3.  In  an  action  for  the  breach 
of  warranty  of  a  horse,  the  Court  will 
not  compel  the  plaintiff  to  give  parti- 
culars of  the  unsoundness.  Pylie  v. 
Stephen,  771 

PARTNER, 

See  Accord  and  Satisfaction. 
Attorney. 
Banking  Company. 
Covenant. 

PAUPER. 

1.  The  Court  will,  under  1  Reg. 
Gen.,  H.  T.  2  Wm.  4,  s.  110,  make 
absolute  a  rule  requiring  a  pauper 
plaintiff  to  pay  the  costs  of  the  day  for 
not  proceeding  to  trial.  Gore  v. 
Morphew,  137 

2.  Semble,  That  if  a  defendant  in 


950  PAYMENT,  (PLEA  OF). 


PLEA. 


an  indictment  for  a  misdemeanor, 
swears  that  he  is  not  worth  5/.  in  the 
world,  beyond  his  necessary  wearing 
apparel  and  tools  of  trade,  he  may  be 
admitted  to  sue  in  fonak  pauperis, 
although  the  indictment  was  removed 
from  the  sessions  at  his  instance. 
Regina  ▼.  Nicholson^  489 

3.  A  party  may  be  admitted  to  sue 
in  iormk  pauperis  after  the  commence- 
ment of  the  suit,  but,  in  that  case,  he 
will  be  liable  to  pay  costs  up  to  the 
time  of  his  admission  so  to  sue.  Casey 
V.  Tomlin  and  Another^  892 

4.  The  23  Hen.  8,  c.  15,  extends 
to  actions  of  assumpsit.  lb. 

PAYMENT  (INTO  COURT). 
See  Pleas,  (Several)  6. 

1.  Payment  of  money  into  Court 
under  an  indebitatus  count  by  two  or 
more  defendants  is  no  admission  of  a 
joint  liability.  Stapleton  v.  Jonathan 
Noel  and  John  Noel,  1 96 

2.  To  a  count  on  a  bill  of  exchange 
or  promissory  note,  a  defendant  can- 
not pay  a  smaller  sum  into  Court, 
and  plead  that  he  was  never  indebted 
to  a  larger  amount,  but  should  shew  a 
failure  of  consideration  or  some  other 
valid  defence  as  to  part,  and  then  pay 
the  residue  into  Court.  Armfield  v. 
Burgin  and  Another,  247 

PAYMENT,  (PLEA  OF). 

See  PARTicuLAas,  2. 

Ppeas,  (Several)  6. 

1.  In  an  action  for  work  and 
labour,  &c.,  the  particulars  stated  the 
action  to  be  brought  to  recover  77/. 
49. 11(2.,  "  the  full  particulars  exceed 
three  folios,  and  have  been  already 
delivered. "  The  former  particulars  were 
delivered  before  action  brought,  and 
claimed  77/.  the  balance  of  123/.,  and 
acknowledged  receipts  by  cash  for  46/. 
Held,  that  this  admission  was  not 
within  the  rule  of  T.  T.,  1  Vict.,  and 
that  payment  of  the  40/.  should  have 


been  pleaded.  Bosleg  v.  Moore^  875 
2.  Where  a  plaintiff  by  his  particu- 
lars of  demand,  after  ^ving  credit, 
claims  a  balance  only,  the  plea  of  pay- 
ment must  be  considered  as  pl«ided 
to  that  balance,  though  some  of  the 
items  for  which  credit  is  given.,  were 
paid  after  action  brought.  Eastwidt 
▼.  Harman,  899 

PAYMENT,  (PROOF  OF). 
See  Witness  (Competency  or). 

PENDENCY  OF  SUIT. 

1.  The  borough  Court  of  Liverpool 
is  an  inferior  Court,  therefore  the 
pendency  of  an  action  in  that  Court 
cannot  be  pleaded  to  an  action  for 
the  same  cause  in  the  superior  Courts. 
Laughter  and  Another  v.  Taylor^  776 

PERJURY. 
See  Certiorari,  2. 

PERSONAL  SERVICE. 
See  Attachment,  2. 

PLAN  (FILING). 
See  Filing  (Plan.) 

PLEA  (FRIVOLOUS). 

Declaration  by  indorsee  on  bill 
drawn  by  defendant  on  S.  C,  and 
indorsed  by  defendant  to  H.  G.,  who 
indorsed  to  T.  D.  and  D.  J.  D.,  who 
indorsed  to  plaintiffl 

Plea,  that  defendant  drew  the  bill, 
and  indorsed  it  to  S.  C,  without  con- 
sideration, and  that  there  never  was 
any  consideration  for  the  indorsement 
of  S.  C.  to  the  plaintiff,  who  holds 
the  same  without  consideration.  The 
Court  set  aside  the  plea  as  fiivolous. 
Emanuel  v.  Randall,  2d8 

PLEA. 

See  Accord  and  Satisfaction. 
Cuartek-party. 


PLEA. 


PLEA. 
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Escape. 
Rbplicatiok. 

TftESFASS,  1« 

1.  If  a  defendant  is  under  terms 
to  plead  issnably*  and  he  pleads  nun- 
quam  indebitatus  to  a  declaration 
containing  counts  on  bills  of  exchange, 
as  well  as  for  goods  sold  and  de- 
livered, the  plaintiff  may  treat  the 
plea  as  a  nullity,  and  sign  judgment 
as  for  the  want  of  a  plea,  Sewell  y. 
Dak,  309 

2.  To  an  action  on  a  bill  of  ex- 
change for  20Z.  8««  6d.  defendant 
pleaded  that  it  was  agreed  between 
him  and  plaintiff,  that  plaintiff  should 
do  certain  carpenter's  work  for  the 
sum  of  63/.  that  defendant  paid  to 
plaintiff  43/.  on  account  of  the  work, 
and  accepted  the  bill  for  the  residue. 
That  pl^ntiff  neglected  to  do  certain 
part  of  the  work,  and  did  other  part 
in  an  unworkmanlike  manner,  and 
that  the  sum  of  43/.  paid  on  account 
was  more  than  the  value  of  the  work 
done.  Held,  that  the  plea  was  bad 
after  verdict,  as  it  did  not  shew  a  total 
failure  of  consideration  for  the  bill. 
Priquei  v.  Lame,  174 

3.  An  attorney  who  has  obtained 
his  certificate  may  carry  on  a  suit  be- 
tween the  1 5  th  November  and  the 
first  day  of  Hilary  Term,  in  any  year, 
without  having  entered  the  certificate; 
but  if  it  is  not  entered  before  the  ex- 
piration of  that  interval,  he  will  be 
liable  to  a  penalty.  Therefore,  where, 
to  an  action  for  work  and  labour  as 
an  attorney,  the  defendant  pleaded 
that  the  plaintiff  had  not,  during  any 
part  of  Uie  time  when  the  work  was 
done,  obtained,  or  entered  the  certifi- 
cate required  by  law,  authorising  him 
to  practise ;  to  which  the  plaintiff  re- 
plied, that  he  had  duly  obtained  the 
certificate.  On  demurrer  to  the  re- 
plication, Held,  that  the  plea  was  bad, 
as  it  did  not  shew  that  this  was  not 
done  between  the  15th  November  and 
the  first  day  of  Hilary  Term. 


Semble,  that  the  plea  would  also 
have  been  bad,  on  special  demurrer, 
far  alleging  that  the  plaintiff  had  not 
the  certificate  **  authorUing  the  plain- 
tiff to  practise"  as  an  attorney.  Eyre 
V.  Shelly,  185 

4.  A  statute  creating  a  corporation 
for  the  purpose  of  making  a  railway, 
enabled  them  to  carry  passengers  and 
goods,  if  they  should  think  fit,  and 
also  provided  that  they  should  not  be 
liable  for  loss  or  injury  to  articles 
carried  on  the  railroad,  belonging  to 
passengers,  except  their  articles  of 
clothing  of  certain  weight  and  di- 
mensions ;  to  a  declaration  against 
the  Company  as  common  carriers,  for 
the  loss  of  a  trunk,  &c.,  they  pleaded 
that  the  trunk  was  carried  with  the 
plaintiff  as  a  passenger,  and  that  it 
did  not  contain  his  articles  of  clothing. 
The  plaintiff  replied  de  injuria.  Held, 
that  the  plea  was  an  argumentative 
traverse,  that  the  goods  were  delivered 
to  the  defendants  as  common  carriers, 
and  therefore,  the  replication  was  in- 
applicable. Elvell  V.  The  Grand  Junc- 
tion Railway  Company,  225 

5.  Declaration  in  case  against  a 
sheriff,  alleged  the  recovery  of  a  judg- 
ment against  W.,  and  the  issuing  of 
a  writ  of  testatum  fi.  fa.  directed  to 
the  defendant,  by  virtue  of  which  he 
seized  the  goods  of  W.,  and  remained 
in  possession  thereof  a  long  time. 
Breach,  that  defendant  wrongfully 
forbore  to  sell  the  goods  from  the 
30th  April,  until  the  17th  May,  when 
he  returned  that  he  had  taken,  &c. 
the  goods  of  W.,  and  wisely  returned 
that  the  goods  remained  in  his  hands 
for  want  of  buyers.  Pleas :  First, 
that  the  defendant  did  not  seize  or 
take  in  execution  any  goods  of  W., 
or  remain  in  possession  under  the 
writ.  Secondly,  tliat  the  defendant 
could  not,  during  the  time  in  the  de- 
claration mentioned,  have  sold  the 
goods.  Thirdly,  a  fiat  in  bankruptcy 
against  W.,  by  which  the  goods  vested 
in  the  official  assignee. 
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PLEA, 


PLEAS  (SEVERAL). 


Held,  that  the  first  plea  was  Iwd. 
for  dupUdty;  that  the  second  plea 
amounted  to  the  general  issue ;  and 
that  the  third  plea  was  an  aigomen- 
tatire  denial  that  the  goods  seized 
were  the  goods  of  W.  Rowe  amd 
Another  v.  Ames,  *lbO 

6.  A  railway  act  enacted,  that  in 
actions  for  calls,  it  should  be  sufficient 
for  the  Company  to  declare  that  the 
defendant,  being  a  proprietor,  was  in- 
debted in  the  amount  of  calls  without 
setting  forth  the  special  matter,  and 
that,  at  the  trial,  it  should  only  be 
necessary  to  prove  that  the  defendant 
was  a  proprietor,  that  the  calls  were 
made,  and  that  due  notice  thereof 
was  given. 

Held^  that  to  such  declaration  nil 
debet,  could  not  be  pleaded,  but  that 
the  facts  required  to  be  proved  by  the 
plaintiffs,  in  support  of  the  case,  must 
be  considered  as  embodied  in  the 
declaration,  and  if  their  absence  be 
relied  upon  by  the  defendant,  they 
should  be  traversed  by  pleas  con* 
eluding  to  the  country  in  the  same 
way  as  if  those  facts  had  been  ex- 
pressly averred  in  the  declaration. 
Edinburgh  Railway  Company  v.  Heh- 
hleufhite,  802 

7.  It  was  also  enacted,  that  the 
directors  might  either  sue  for  calls,  or 
in  their  option,  the  proprietors  n^- 
lecting  to  pay,  should  forfeit  their 
shares,  provided  that  no  advantage 
should  be  taken  of  a  forfeiture,  unless 
the  shares  should  be  declared  to  be 
forfeited  at  some  meeting  of  the  Com- 
pany, general  or  special,  to  be  held 
within  six  months  afler  the  forfeiture: 
Heidi  in  an  action  for  calls,  that  a  plea 
that  the  shares  were  forfeited  should 
aver  that  they  were  so  declared  ac- 
cording to  the  terms  of  the  proviso.  Ih 

8.  Pleas  need  not  conclude  with  a 
veriBcation,  unless  they  contain  affir- 
mative matter,  therefore  a  plea  of  the 
Statute  of  Limitations,  without  a 
verification  is  good  on  special  de- 
murrer. Bodenham  and  Others  v.  HiU, 

862 


9.  A  dedsntion  agWDSt  the  maker 
of  a  promiBSOTy  note,  with  ooimts  fiv 
goods  sold,  &C.,  and  one  general  pto- 
mise  to  pay  on  a  day  long  after  the 
note  was  due*  The  defendant  pleaded 
non  assumpsit.  Held,  that  in  siidb 
ease  it  was  unnecessary  to  allege  any 
promise  to  pay  the  bill,  and  that  the 
plea  was  bad  on  demuner.  Donaldten 
V.  Thompson,  209 

10.  In  case  against  the  sheriff  kt 
removing  goods  seised  under  a  fi.  iiL, 
without  paying  a  year's  rent  in  axrear, 
the  plea  of  not  guilty  adniits  the 
seizure  by  the  sheriff^  and  it  is  not 
necessary  to  produce  the  warrant  in 
order  to  connect  him  with  the  officer. 
Reid  V.  Poyniz,  410 

PLEA  (NEGATIVE). 
See  Plea,  8. 

PLEA  (OF  PAYMENT). 

See  Pakticclars,  3. 

Patmekt  into  Court,  2. 
Payment  (Plea  of). 
Pleas  (Several)  6. 

PLEA  (PUIS  DARREIN  CON- 
TINUANCE). 

See  Bankrupt,  1. 

PLEA  (OF  SET-OFF). 

Where  an  action  is  brought  for  an 
attorney's  bill,  which,  before  trial,  is 
reduced  on  taxation  by  less  than  one- 
sixth,  and  the  defendant  afterwards 
succeeds  in  the  cause  on  a  plea  of  set- 
off, the  latter  is  not  entitled  to  the 
costs  of  the  taxation  as  costs  in  the 
cause.    Wilson  v.  Knapp  and  Another^ 

426 

PLEAS  (SEVERAL). 

1.  To  an  action  of  debt  for  calls 
on  shares  in  the  London  and  Brighton 
Railway  Company,  incorporated  by 
the  act  of  1  Vict,  c  119,  the  Court 
refused  to  allow  a  defendant  to  plead 
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that  due  notice  of  the  calls  had  not 
been  given,  and  that  no  time  or  pl&ce 
had  been  appointed  for  the  payment 
of  the  amount  due  upon  the  calls,  in 
accordance  with  the  terms  of  the  act ; 
and  also  a  plea,  that  the  calls  were 
made  for  other  purposes,  than  those 
mentioned  in  the  act. 

The  Court  also,  in  the  case  of  an- 
other defendant,  struck  out  a  plea  al- 
lowed by  a  judge  at  Chambers,  that 
there  were  fewer  shares  in  the  Com- 
pany than  were  directed  by  the  act, 
and  refused  to  allow  a  plea  that  de- 
viations had  been  made  in  the  con- 
struction of  the  line  of  railway,  not 
warranted  by  the  act,  and  that  the 
calls  were  made  for  the  purpose  of 
paying  the  expenses  of  those  devi- 
ations* The  London  and  Brighton 
Railway  Company  v.  fVUson,  Same  v. 
Fairclough,  40 

2.  Where  the  defendant  pleaded  a 
plea  offering  several  defences  to  the 
action,  and  raising  several  issues,  both 
of  fact  and  law,  without  leave  to  plead 
several  matters,  the  Court  confirmed 
an  order  made  hy  a  judge  at  Cham- 
bers, for  setting  it  aside,  without  an 
affidavit  of  its  falsehood.  Balmanno  v. 
Thompson,  76 

3.  The  London  and  Brighton  Rail- 
way Act  (1  Vict.  c.  119,  s.  148),  pro- 
vided, that,  in  an  action  for  calls,  it 
shall  be  sufficient  for  the  Company  to 
prove  that  the  defendant  was  a  pro- 
prietor of  shares  at  the  time  of  the 
calls  being  made.  London  and  Brighton 
Railway  Company  v.  Fairclough,  278 

4.  The  Court  refused  to  allow  a 
defendant  to  plead,  in  addition  to  a 
plea,  that  he  was  not  a  proprietor,  a 
plea  that  he  had  ceased  to  be  a  pro- 
prietor before  the  calls  were  made,  by 
reason  of  the  non-payment  of  previous 
calls ;  and  a  plea,  that  he  had  forfeited 
his  shares  after  the  making  of  calls, 
and  before  the  commencement  of  the 
action.   lb. 

5.  Where  a  judge's  order  has  been 
obtained  to  plead  several  pleas,  and 


that  order  is  made  a  rule  of  Court ; 
if  the  plaintiff  wishes  to  get  rid  of 
those  pleas,  his  motion  should  be  to 
rescind  the  judge's  order.  A  rule  to 
strike  out  the  pleas  was  discharged, 
because  not  drawn  up  "  on  reading 
the  declaration,"  or  on  affidavit  that 
the  pleas  were  identical. 

The  Court  will  not  allow  an  amend- 
ment in  such  cases.  The  South-Eaetem 
Railway  Company  v.  Sprott,         493 

6.  In  an  action  of  trespass,  the 
Court  refused  to  allow  the  defendant 
to  plead  the  pleas  of  not  guilty,  and 
payment  of  money  into  Court  to  the 
whole  action  ;  but  directed  either  that 
the  latter  plea  should  be  confined  to 
so  much  only  of  the  cause  of  action 
as  was  intended  to  be  admitted  or 
should  be  struck  out.  Thompson  ▼. 
Jackson,  591 

7.  In  trespass  quare  clausum  fregit, 
the  defendant  pleaded ;  first,  not 
guilty  ;  second,  that  plaintiff  was  not 
possessed  ;  third,  liberum  tenemen- 
tum  ;  fourth,  seisin  in  fee  of  a  third 
party,  by  whose  command  the  de- 
fendant committed  the  trespass.  An 
application  was  made  to  a  judge  at 
Chambers  to  strike  out  the  second  or 
third  and  fourth  pleas,  but  he  made 
no  order. 

Quare,  whether,  in  such  case  an 
appeal  lies  to  the  Court.  Morse  v. 
Appleby,  203 

8.  In  trespass  quare  dausum  fregit, 
the  defendant  may  plead  the  seisin  in 
fee  of  himself  and  of  a  third  person 
together  with  not  guilty,  and  a  plea 
denying  the  plaintiffs'  possession.  lb, 

9.  In  action  by  indorsee  against 
maker  of  a  promissory  note,  the  Court 
refused  to  allow  the  defendant  to 
plead,  *'that  the  note  was  obtained 
by  fraud,  and  that  the  plaintiff  took 
it  with  knowledge  of  the  fraud,"  to- 
gether with  a  plea  shewing  '*  fraud 
and  want  of  consideration  for  the 
making  of  the  note,  and  that  the 
plaintiff  was  a  party  to  such  fraud, 
and  that  the  indorsement  was  without 
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PRECIPE. 


PROMISSORY  NOTE. 


cottsideratioii;"  nor  a  plea  that  the 
note  was  given  to  the  payee  to  indem- 
nify Mm  against  Iom  on  the  re-«ale  of 
an  estate,  that  no  loss  had  arisen,  amd 
thai  there  was  no  oonsidenUum  for  the 
indorsement,  together  with  a  plea  that 
the  note  was  ^Ten  to  payee  for  a  spe- 
cial purpose,  and  indorsed  to  plaintiff 
in  fraud  of  defendant,  and  without 
connderaHan.     Btavany.  Tanner^ 

870 

PLEA  (SIGNING). 

A  plea  requiring  counsel's  signa- 
ture is  sufficient,  if  it  has  attached  to 
it  a  copy  of  the  counsel's  signature, 
provided  the  draft  plea  is  signed  hy 
the  counsel  himself.  Senble,  that  the 
counsel's  original  signature  may  be 
attached  to  the  pleas  delivered.  SaU 
ter  V.  Ponsford,  435 

PLEADING,  (TIME  FOR). 

See  Amendment,  2. 
Laches,  2. 

Security  for  Costs,  3 
Sunday. 

If  a  plaintiff  amends  his  declaration 
after  a  defendant  has  obtained  time  to 
plead  on  the  usual  terms  of  pleading 
issuably,  &c.,  the  latter  is  at  liberty 
to  demur  specially  to  the  declaration. 
Children  v.  Mannering,  120 

POOR  LAW. 

See  Appeal. 

POUND  BREACH, 
^ee  Djimuerbr,  2. 

POWER  (OF  JUDGE). 

See  Certificate  (of  Judge),  1,  2. 
Judge,  (Jurisdiction  of). 
Venue,  3. 

PRECIPE. 

See  Summons,  «3. 


PREJUDICE. 

See  VsiruE. 

PRESUMPTION. 

See  Certificate  of  Speaker,  2. 
Inferior  Jurisdiction. 
Issue,  8. 

PRINCIPAL  AND  AGENT. 

See  Attachment,  8. 
Distringas,  5. 
Ejectment,  9. 
Writ  (Service  of). 

PRISONER. 

See  Attorney  and  Client,  2. 

PRIVILEGE  OF  PARLIAMENT. 
See  Parliament  (Privilege  of). 

PRIVILEGED  COMMUNICA. 
TION. 

See  Attorney  and  Client,  S. 
Parliament  (Privileob  of)  1,2. 

PROFERT. 

1.  It  is  no  excuse  for  not  making 
profert,  that  the  deed  declared  on  is 
in  the  possession  of  a  third  party,  who 
holds  the  same  by  i^eement  between 
the  plaintiff  and  defendant.  HUl  v. 
Marttden^  756 

2.  Profert  need  not  be  made  of  a 
deed  which  operates  under  the  Statute 
of  Uses.    Jenkm  v»  Peace  and  Otherg^ 

758 
8.  In  a  conveyance  by  lease  and 
release,  the  release  operates  at  com- 
mon law,  and  a  party  claiming  under 
it  must  make  profbrt.  lb. 

PROMISSORY  NOTE. 

See  Payment  into  Court,  2. 
Plea,  9. 

Pleas  (Several),  9. 
Variance,  1. 

'*  August  25th,  1837.  Memonui- 
dum,  that  I,  Benjamin  Payne»  had 


QUARTER  SESSIONS. 


RENDER. 
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5^  5s,  for  one  month,  of  my  mother 
and  Shrivell,  from  this  date,  to  be 
paid  by  me  to  her,  Benjamin  Payne," 
is  a  promisscNry  note,  and  requires  a 
stamp.     ShriveU  ▼.  Pajrn^,  441 

PROSECUTOR  (NAME  OF). 

1.  Before  a  defendant  has  pleaded 
to  an  indictment  for  a  misdemeanor, 
the  Court  will  not  entertain  an  appli- 
cation to  obtain  the  names  of  the  pro- 
secutors of  tiie  indictment.  Regina 
V.  NichoUoH  and  Others^  422 

2.  The  Court  will  not  compel  the 
prosecutors  to  give  a  list  of  their 
names  to  the  defendant  previous  to 
striking  a  special  jury,  but  will  give 
such  directions  by  consent  of  the  pro- 
secutors as  shall  prevent  prejudice 
accruing  to  the  defendant,  in  conse- 
quence of  such  list  not  being  furnished. 

lb. 

PUBLICATION  (OF  AWARD). 
See  Aebitration,  10. 

PUIS  DARRIEN  CONTINU- 
ANCE (PLEA  OF). 

See  Bankrupt,  1. 

QUARTER  SESSIONS. 
See  Appeal. 

1.  Where  a  court  of  quarter  ses- 
sions refuses  to  hear  an  appeal  against 
an  order  of  removal,  on  the  ground 
that  the  appellant  parish  has  not  two 
legal  overseers,  because  one  of  them 
claims  an  exemption  from  serving  the 
office,  but  which  exemption  has  not 
been  allowed,  this  Court  will  compel 
the  sessions  to  hear  the  appeal.  The 
Queen  v.   The  Justices  of  Cheshire^ 

616 

2.  A  poor  rate  was  published  on  the 
14th  of  October,  and  the  next  ses- 
sions took  place  on  the  23rd.  No- 
thing was  done  at  those  sessions  by 
the  appellant,  but  at  the  January  ses- 
sions   an  appeal  was    entered    and 


respited.  Notice  of  appeal  was  given 
for  the  following  Easter  Sessions, 
when  the  justices  refused  to  hear  the 
appeal.  The  Court  made  a  rule  ab- 
solute for  a  mandamus  to  compel 
them  to  hear  it.  The  Queen  v.  The 
Justices  of  Sujfolk,  618 

aUO  WARRANTO. 

Where  a  rule  nisi,  for  an  informa- 
tion in  the  nature  of  a  quo  warranto, 
under  the  32  Geo.  3,  c.  58,  s.  1,  had 
been  obtained,  and  it  appeared,  on 
shewing  cause,  that  the  information 
could  not  be  filed  within  six  years 
firom  the  time  when  the  enjoyment  of 
the  franchise  commenced,  the  Court 
dischaiged  the  rule.  The  Queen  v. 
Harris,  499 

RAILWAY. 

See  Ejectment,  17* 
Laches,  1. 
Plea,  6,  7. 
Pleas  (Several),  1i  3,  4. 

RECORDARI  FACIAS  LOQUE- 

LAM. 

In  a  sheriff 's  return  to  a  writ  of  re. 
fa.  lo.,  he  must  state  positively  whe- 
ther any  plaint  is  pending  or  not,  and 
must  not  return  the  proceedings 
which  have  taken  place  before  him  in 
his  Court,  leaving  it  to  the  Court  to 
determine  the  question  whether  the 
plaint  is  pending  or  not.  Wright  v. 
Lewisy  514 

REFUSAL. 
See  Mandamus,  2,  4. 

RELATION. 
See  Bankrupt,  2,  3. 

RENDER. 
See  Deposit  (in  Lieu  of  Bail)  1 ; 
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REPLICATION. 


RULE,  (DATE  OF). 


RENEWED  APPLICATION. 

1.  Where  a  rule  has  been  dis- 
charged, on  the  ground  of  the  defec- 
tive title  of  the  affidavits  supporting 
it,  the  application  may  be  renewed  on 
the  same  materials.    Regina  v.  Jones, 

807 

2.  Where  a  rule  nisi  for  an  attach- 
ment against  a  clerk  of  assize,  for  not 
returning  a  certiorari,  has  been  dis- 
charged, on  the  ground  that  it  was 
not  shewn,  by  the  affidavits  in  sup- 
port of  the  application,  that  the  clerk 
was  a  commissioner  of  oyer  and  ter- 
miner, the  Court  will  not  grant  ano- 
ther rule  for  an  attachment  in  respect 
of  the  same  default,  or  a  rule  requir- 
ing the  clerk  to  return  the  same  writ 
of  certiorari.  Regina  v.  Harland  and 
Others,  323 

8.  Where  a  rule  has  been  dis- 
charged, on  the  ground  of  defective 
materials  to  support  it,  the  Court 
will  not  allow  the  application  to  be 
renewed  on  amended  affidavits,  al- 
though it  is  made  by  a  prisoner,  on  a 
suggestion  that  the  process  on  which 
he  is  detained  is  a  nullity.  Sounder^ 
son  V.  Westly,  652 

RENT. 
See  Plsa,  10. 

REPLEVIN  BOND. 

See  Sheriff. 

REPLICATION. 

See  Amsndmbnt,  3. 
Db  Injtueia, 
Plba,  4. 
Sbt-off,  2. 

To  indebitatus  assumpsit  for  work 
and  services,  the  defendants  pleaded 
that  the  claim  was  in  respect  of  wages, 
for  work  done  by  plaintiff,  as  master 
of  a  boat  used  by  defendants  for  the 
carriage  of  goods,  they  being  common 
carriers,  and  that  it  was  agreed  that 
the  plaintiff,  as  master  of  the  boat, 


should  be  chargeable  for  all  piUeiingt, 
losses,  and  damages  to  goods  under 
his  diaige,  and  that  the  amofunt 
should  be  deducted  from  his  wages, 
and  might  be  pleaded  as  a  8etK>ff; 
the  plea  then  alleged  the  pilferage  of 
a  pipe  of  wine,  while  under  plaintiff's 
charge,  and  claimed  to  set-off  the  da- 
mage sustained  by  defendants  in  con- 
sequence thereof,  against  the  plain- 
tiff's claim.  Held,  that  the  replica- 
tion, de  injuri&y  was  bad.  Held, 
also,  by  Abinger,  C.  B.,  that  the  plea 
was  baid,  as  amounting  to  the  general 
issue.  Cleworth  v.  Piekfard  and 
Others,  873 

RESCOUS. 
See  Dbmubrbr,  2. 

RESTITUTION. 

In  order  to  authorize  a  justice  to 
award  restitution,  pursuant  to  an  in- 
quisition taken  under  the  8  Hen.  6, 
c.  9,  for  a  forcible  entry,  the  inquisi- 
tion should  set  forth  the  estate  pos- 
sessed by  the  party  in  the  property 
disputed.     Regina  v.  Samuel  Bowser, 

128 

RETROSPECTIVE  STATUTE. 

See  Bankrupt,  2,  3. 

RETURN  (OF  SHERIFF). 
See  Rbcordai  Facias  Loqvelam. 

REVERSION. 
See  Counts,  (Striking  out). 

REVOCATION  (OF  SUBMIS- 
SION). 

See  Arbitration,  1,  16. 

RULE,  (DATE  OF). 

Where  a  rule  is  applied  for  on  one 
day,  but  from  the  Court  taking  time 
to  consider,  it  is  not  granted  till  an- 
other, it  must  be  dated  as  of  the  for- 
mer day.     Egan  v.  Rowley,         145 


SCIRE  FACIAB. 


SECURITY  (FOR  COSTS.)    957 


RULE  (SERVICE  OF). 

See  Attachmbnt,  3. 
Bail. 

1.  Service  of  rule  nisi.  Grwer  v, 
Fitgrotf,  29 

2.  The  Court  refused  to  make  ab- 
solute a  rule  nisi  to  compute,  upon 
service  at  the  defendant's  house,  and 
by  sticking  up  a  copy  of  it  in  the 
Master's  office,  the  defendant  having 
quitted  England  upon  a  voyage  where 
it  was  no  part  of  the  rule  to  shew  cause 
that  such  service  should  be  deemed 
sufficient.     Neilson  v.  Shee^  32 

3.  Service  of  a  rule  to  compute^  by 
giving  it  to  a  warehouseman  at  de*' 
fendant's  place  of  business  is  insuffi- 
cient.    IhoUon  V.  Phelps^  770 

RULE  (TO  COMPUTE.) 

1 .  The  irregularity  of  the  judgment 
cannot  be  shewn  as  cause  against  a 
rule  nisi  to  refer  it  to  the  Master  to 
compute  principal  and  interest  on  a 
bill  of  exchange.   KieUey  v.  ViUebots, 

136 

2.  Where  a  motion  is  made  for  a 
rule  to  compute  principal  and  interest 
on  a  bill  of  exchange,  if  the  affidavit 
supporting  the  application  is  entitled 
with  the  initial  of  the  defendant's 
christian  name  only,  an  affidavit 
should  be  produced,  shewing  that  the 
defendant  so  signed  the  bill.  HUbert 
V.  WUkins,  139 

RULE  OF  COURT  (COSTS  OF.) 
See  Costs,  4. 

SCHOOL. 
See  Ejectment,  13. 

SCIRE  FACIAS. 

See  Banking  Company,  2,  3. 

1.  The  Court  will  stay  proceedings 
in  a  scire  facias,  on  a  judgment  on  a 
warrant  of  attorney,  on  a  suggestion 
that  matters  occurred  before  the  sign- 
ing of  the  judgment,  from  which  it 


would  appear  that  nothing  was  due  to 
the  plaintiff,  and  refer  the  case  to  the 
Master  to  report.  Oreensiade  v. 
Vaughan,  687 

2.  The  Court  will  stay  proceedings 
in  scire  facias,  on  a  reoogpnizance  of 
bail,  for  the  recovery  of  the  amount 
of  a  verdict  taken  generally  for  claims, 
some  of  which  are  in  conformity,  and 
others  not,  with  the  affidavit  of  debt. 
Firth  V.  Harris  and  Another,        689 

SEAL. 
See  Judicial  Notice. 

SECONDARY  EVIDENCE. 
See  EviDBNCB  (Sboondart). 

SECURITY  (FOR  COSTS). 

1.  After  verdict  in  favour  of  the 
plaintiff,  and  a  rule  for  A  new  trial 
made  absolute,  he  became  bankrupt, 
and  the  Court  compelled  him  to  give 
security  for  costs,  although  there  was 
no  affidavit  that  the  action  was  car- 
ried on  for  the  benefit  of  the  assignees. 
Denton  v.  JViUiams,  123 

2.  The  plaintiff  had  been  three 
times  insolvent,  and  once  a  bankrupt, 
and  brought  an  action  on  a  bill  of 
exchange,  as  trustee  for  a  third  per- 
son, to  whom  he  had  transferred  the 
bill :  the  Court  refused  to  order,  on 
those  grounds,  that  the  plaintiff  should 
give  security  for  costs.  Wray  v. 
Brown,  279 

3.  An  application  for  security  for 
costs  may  be  made  after  an  order  for 
time  to  plead  upon  the  usual  terms. 
DowUngy,  Harman  and  Another,  165 

4.  Such  application  will  not  be 
granted  if  the  plaintiff  is  at  the  time 
resident  in  this  country,  though  he 
is  a  foreigner,  and  usually  resident 
abroad,  /6. 

5.  In  1  Reg.  Gen.,  H.  T.,  2  Wm. 
4,  s.  98,  the  words  "  ordinary  cases,** 
mean  those  in  whiqh  the  defendant 
knows,  "  before  issue  joined,"  that  the 
plaintiff  is  abroad.  75. 
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SET-OFF. 


SHERIFF. 


6.  A  plaintiff  haying  gone  abroadi 
subsequently  to  his  eause  being  set 
down  in  the  demurrer  paper  for  argu- 
ment ;  upon  a  motion  for  security  for 
costs,  the  Court  directed  that  the  de- 
murrer should  be  argued,  when,  if 
judgment  should  be  for  the  plaintiff, 
proceedings  should  be  stayed  until 
security  for  costs  was  given.  Kemble 
V.  MiUg,  836 

SEISIN. 
See  Plbas,  (Ssybbal),  7$  8. 

SERJEANT-AT-ARMS. 
See  Hasbas  Cobpus. 

SERJEANTS-AT-LAW. 

1.  The  right  of  pleading  audience 
in  this  Court  is  confined  to  the  ser- 
jeants-at-law, notwithstanding  the 
royal  warrant  of  H.  T.,  4  W.  4,  but 
"  all  barristers,  not  of  the  degree  of 
the  coif,  will  be  heard  in  the  business 
of  the  suitors,  in  which  they  are  at 
present  engaged,  until  the  same  be 
fully  despatched  and  brought  to  an 
end.*'  In  the  maUer  of  the  SerjeafUS' 
ai'law,  268 

2.  Her  Majesty's  attorney-general 
(not  being  a  serjeant)  has  a  right  of 
audience  in  the  Court  of  C.  P.,  in  a 
cause  in  which  the  CroMm  is  inter- 
ested.    Paddock  v.  Forester^         834 

SERVICE  (OF  RULE). 

See  Attacrmbnt,  2. 
Bail. 

SET-OFF. 

See  Arbitration,  20. 

Limitations,  (Statute  of). 
Rbpucation. 

1.  A  summons  having  been  taken 
out  at  Chambers,  for  further  and  bet- 
ter particulars  of  the  defendant's  plea 
of  set-off,  the  decision  of  the  judge 
was  postponed  afler  the  first  hearing, 
in  order  that  the  defendant  might  pro- 


duce an  affidavit.  The  defendant, 
having  failed  to  procure  the  affidavit, 
applied  to  the  Court  for  a  rule  to  dis- 
charge the  summons,  and  calling  on 
the  plaintiff  to  shew  cause,  why  the 
particulars  delivered  should  not  be 
deemed  sufficient.  HeU  that  sndi 
an  application  could  not  succeed  while 
the  summons  was  pending.  Ahb(4t 
and  Others^  Astignees^  v.  Hopper,  19 
2.  Mliere  a  plaintiff  replies  to  a 
plea  of  set-off,  **  that  he  was  not  nor 
is  indebted  to  the  defendant,  in  man- 
ner and  form,  &c.,"  he  is  not  at  li- 
berty to  give  evidence  of  payment,  in 
answer  to  the  proo^  in  support  of  the 
set-off.     Jaekion  v.  Robinson,      622 

SET-OFF,  (PLEA  OF). 
See  Plba  (ov  Sbt-ovf). 

SEVERAL  (X)UNTS. 
See  Counts,  (Sbvbral). 

SEVERAL  FLEAS. 
See  Flsas,  (Sbvbral). 

SHERIFF. 

See  Affidavit  (Entitling),  S. 
Appropriation,  1. 
Attachment,  1. 
Capias  ad  Satisfacienduk. 
Inquiry  (Writ  of). 
Lien. 

Non-Suit,  1. 
Parliament  (Privilege  of),  1, 

2,8. 
Plea,  5,  10. 

Recordari  Facias  Loqublam. 
Venditioni  Exponas. 

1.  The  declaration  alleged  that  a 
plaint  having  been  made  before  one  of 
the  sherifis  of  the  City  of  London,  he 
granted  replevin,  and  took  and  ss- 
signed  a  bond,  conditioned  in  the 
usual  way,  in  his  own  name  only: 
Heidi  upon  demurrer,  that  the  allega- 
tion was  sufficient,  and  that  one  of  the 
two  sheii£b  might  so  act  under  the 


SMALL  DEBTOB. 


SPECIAL  SESSIONS. 
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ttatute  of  Marlbeige,  52  Hen.  3, 
c.  21,  and  11  Geo.  2,  c.  19,  8.  28. 
Thompson  and  Antdker  v.  Farden  and 
Others,  818 

SHERIFF  (NOTES  OF). 
See  Writ  of  Trial,  1,  8,  7. 

SHERIFF  (RETURN  OF). 

See  Appropriation,  1 . 

Recordari  Facia  LoauBiAic. 

SHIP. 

See  Arbitration,  8. 

Staying  Procebdings,  4. 

SHORT  NOTICE  OF  TBLIAL. 

See  Notice  of  Trial  (Short). 
Terms,  1,  2,  8. 

SIGNATURE. 

See   Inqtjisition  (of  Coroner),  8. 

SIGNATURE  (OF  COUNSEL). 
See  Plea  (Signing). 

SIMILITER. 

See  Judgment  (as  in  case  of  a  Non- 
suit). 

1 .  Semhle,  lihat  where  a  similiter  is 
delivered  by  a  party  on  his  own  behalf 
it  ought  to  bear  a  date.  MiddUton  v. 
Hughes,  170 

2.  If  the  cominon  similiter  is  added 
by  a  party  for  himself,  it  need  not  be 
dated,  as  it  is  not  a  pleading  within  1 
Reg.  Gen.,  H.  T.,  4  Wm.  4,  (plead- 
ing rules.)     Eddin  v.  Ward,         725 

SMALL  DEBTOR. 

1.  It  is  not  necessary,  on  giving 
notice  to  move  for  the  discharge  of  a 
debtor  under  the  48  Geo.  3,  c.  128,  to 
leave  a  copy  of  the  affidavit  made 
in  support  of  the  application.  Wil- 
cox Y.  Lemon,  144 


2.  On  an  application  to  discharge 
a  defendant  out  of  custody,  under  the 
48  Geo.  8,  c.  128,  if  the  defendant  is 
in  the  custody  of  the  Marshal,  the 
Court  will  take  judicial  notice  of 
the  handwriting  of  the  derk  of  the 
papers,  to  the  copy  of  causes.  Aleoek 
Y.  Whahnore,  615 

SPEAKER  (CERTIFICATE  OF). 
See  Certificate  (of  Spbakie). 

SPEAKER  (WARRANT  OF). 
See  Contempt. 

SPECIAL  CASE. 

See  AlCSKDMBNT,  1. 

SPECIAL  JURY. 
See  Prosecutor  (Name  of),  2. 

SPECIAL  SESSIONS. 

1.  Under  2  &  8  Vict.  c.  81,  s.  1,  a 
special  sessions  have  jurisdiction  to 
make  an  order  on  the  parish  surveyor 
of  the  highway,  to  pay  a  certain  sum 
to  the  trustees  of  a  turnpike  road,  al- 
though all  the  funds  of  the  turnpike 
trustees  are  not  exhausted.  Reginm 
V.  Justices  of  Berks,  726 

2.  If  certain  magistrates  attending 
at  special  sessions  do  not  take  part  in 
a  decision  of  the  sessions,  they  ought 
not  to  he  hrought  before  the  Court  of 
Clueen*s  Bench,  on  an  application  for 
a  mandamus  in  respect  of  that  deci- 
sion. Regina  ▼.  The  Justices  cf 
Wilts,  717 

8.  Where  an  information  is  laid 
undnr  5  &  6  Wm.  4,  c.  50,  s.  94, 
that  a  highway  is  out  of  repair,  and 
the  magistrates,  pursuant  to  that  sec- 
tion, appoint  a  viewer,  who  reports  it 
out  of  repair,  the  magistrates  at  the 
special  sessions  are  not  bound  by  that 
report,  but  may  exercise  their  discre- 
tion whether  they  will  convict  the 
surveyor  or  not.  lb. 
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STET  PROCESSUS. 


SPEEDY  EXECUTION. 
See  Cbrtivicatb  ov  Judgb»  2. 

STAMP. 

See  Agrebmbnt,  1 »  2. 

Apprbntiobship     (Inobnturbs 

of). 
Attornbt  (Admission  ov). 
Judicial  Noticb. 
Promissort  Notb. 

STATUTE  (OF  FRAUDS). 
See  Noticb  (in  Writing). 

STATUTE  (RETROSPECTIVE). 
See  Bankrupt,  2,  3. 

STAYING  PROCEEDINGS. 

See  AMBNDMBNTy  2. 

Costs  (of  thb  Day),  2. 

JUDGB  (POWBR  of),  2. 

SciRB  Facias,  1. 
Sbcuritt  (for.  Costs),  6. 

1.  In  trover,  the  Court  will,  on 
application  of  the  defendant,  stay  pro- 
ceedings on  delivery  of  a  portion  of 
the  goods,  and  payment  of  costs,  and 
any  damage,  and  in  the  event  of  the 
plaintiff  refusing  such  terms,  the 
Court  will  permit  the  defendant  to 
deliver  up  die  goods,  the  plaintiff  to 
pay  the  costs  incurred  subsequently 
to  such  delivery ;  in  the  event  of  his 
not  recovering  in  respect  of  some 
other  articles  than  those  delivered  up, 
or  more  than  nominal  damages  in  re- 
spect of  those  delivered  up.  Peacock 
V.  Nichols,  367 

2.  The  Court  will  not  postpone 
the  trial  of  a  cause,  on  the  ground 
that  the  defendant  has  filed  a  bill  in 
equity  against  the  plaintiff,  and  is  ad- 
vised that  an  injunction  will  be 
granted  as  soon  as  the  matter  can  be 
heard  according  to  the  practice  of  the 


Court  of  Equity.     Fandersteegen  and 
Another  Y.  Wiiham,  369 

3.  Where  a  cause  has  been  tried, 
and  a  verdict  given  to  the  sadsfiu^on 
of  the  judge,  for  the  defendant,  the 
Court  will  not,  on  the  application  of 
the  plaintiff,  stay  the  judgment,  upon 
a  suggestion  that  another  cause  under 
similar  circumstances  is  pending,  in 
which  the  plaindff  will  be  able  to  ad- 
duce additional  evidence.  Yates  and 
Another  v.  The  Dublin  Steam  Packet 
Companfft  402 

4.  "VVliere  an  action  has  been 
brought,  and  a  verdict  obtained  by 
the  proprietor  of  injured  goods, 
against  the  owner  of  a  vessel  in  which 
tbe  injury  has  accrued  to  the  goods, 
and  the  owner  has  filed  his  bill  for  re- 
lief in  equity,  pursuant  to  53  €^.  3, 
c.  159,  8.  7,  the  Court  will  not,  undier 
sec.  6  of  the  act,  during  the  pendency 
of  the  equity  suit  restrain  Uie  plain- 
tiff from  proceeding.  Thiseldon  v. 
Gibbons,  419 

5.  Where  an  action  of  ejectment  is 
brought  to  recover  certain  property, 
in  which  the  defendant  succeeds,  the 
Court  will  stay  the  proceeding  in  a 
second  action,  brought  by  the  devisee 
of  the  lessor  of  the  plaintiff  against 
the  devisee  of  the  ddendant  on  the 
same  title,  until  the  costs  of  the  for- 
mer action  are  paid.  Doe  i.  Mudd  v. 
Roe,  444 

6.  An  order  having  been  made  for 
the  devisee  of  the  defendant  in  the 
former  action  to  be  admitted  to  defend, 
he  is  in  a  situation  to  make  the  ap- 
plication, lb. 

7.  The  affidavit  should,  under  such 
circumstances,  be  entitied  in  the  cause 
with  the  casual  ejector  as  the  defend- 
ant, lb. 

STET  PROCESSUS. 

On  motion  for  judgment  as  in  case 
of  a  non-suit,  an  affidavit  stating  that 
''  after  the  plaintiff  ascertained  that 
the  defendant  was  in  insolvent  dr- 


SUBPOENA. 


SUNDAY. 
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•umstanoes/'  iBSOt  sufficient  to  induce 
the  Court  to  award  a  stet  processus. 
Mann  v.  Wmiamson^  859 

STEWARD. 
See  FiNBS  and  RscovsaiKS.  * 

SURRBNOSK. 

SUBPCENA. 

1.  In  order  to  maintain  an  action 
lor  disobedience  to  a  writ  of  subpoena, 
it  ia  not  necessary  to  prove  that  the 
witness  was  called  on  his  subpoena. 
In  such  an  action  the  declaration  al- 
lied as  a  breacbi  that  the  defendant 
*'  did  not,  nor  would  at  the  time  and 
place,  in  that  behalf  aforesaid,  appear 
in  his  proper  person,  to  testify  on  the 
said  tnal  of  the  said  issues,  according 
to  the  said  writ  of  subpoena,  although 
the  defendant  had  no  lawful  or  rea- 
sonable excuse  to  the  contrary,  but 
be  wholly  neglected  and  refused  so  to 
do."  Qiuere^  whether  such  allega- 
tion of  disobedience  would  be  suffi- 
cient on  special  demurrer.  Lamont 
and  Another  v.  Crook,  737 

2.  The  question  as  to  whether  a 
subpoena  ad  testificandum  is  served 
within  a  reasonable  time,  depends 
upon  the  circumstances  of  each  par- 
ticular case  ;  therefore,  where'  the  de- 
fendant was  served  at  twelve  o'clock, 
while  standing  on  the  steps  of  the 
Court-house,  and  was  told  that  the 
trial  would  come  on  the  same  day, 
which  it  did,  at  five  o'clock.  Heldp 
that  the  service  was  sufficient.  Maun' 
sell  V.  Ainsworth,  869 

3.  In  an  action  for  not  appearing 
as  a  witness,  the  declaration  need  not 
aver  in  express  terms,  that  the  sub- 
poena was  served  within  a  reasonable 
time,  the  usual  averment  that  ^*  the 
defendant  could,  and  might  have  ap- 
peared, and  had  no  reasonable  cause 
for  omitting  to  do  so,"  is  sufficient. 

lb. 

VOL.  VIII. 


SUGGESTION. 

See  Banking  Company,  3. 
County  Court,  2,  3. 

SUMMONS. 

See  AlCBNDMENT,  2. 

Appbarancb. 

Insolvbnt. 

Irrbgularity,  2* 

JuDGB,  (Jurisdiction  ov),2. 

1 .  Though  a  writ  of  summons  must 
be  sued  out  before  a  capias  can  be  ap- 
plied for,  under  the  1  &  2  Vict, 
c.  110,  it  is  not  necessary  that  the 
defendant  should  be  served  with  a 
copy  thereof  previously  to  his  arrest, 
but  where  there  has  been  no  service 
of  such  writ,  the  Court  will  grant  a 
rule  to  discharge  the  defendant  out  of 
custody,  unless  he  be  served  within 
a  limited  time.     Brooke  v.  SneU,  370 

2.  The  omission  of  the  words, 
"  who  resides  at/'  in  the  indorsement 
on  the  copy  of  the  writ  of  summons 
served,  is  immaterial,  if  the  address 
of  the  party  suing  out  the  writ  is  cor- 
rect.    Coppice  V.  Hunter,  504 

3.  A  writ  of  summons  may  be 
amended,  so  as  to  render  it  conform- 
able to  the  praecipe  on  which  it  is 
founded.     Kirk  v.  Dolby,  766 

4.  An  indorsement  on  a  writ  of 
summons,  **  The  plaintiff  claims  95L 
8t.  6d.  for  debt,  and  £  for  costs, 
is  irregular.  Truslove  v.  White- 
church  and  Others,  837 

5.  The  proper  course  to  adopt  to 
take  advantage  of  such  an  irregularity, 
is  to  move  to  set  aside  the  service 
of  the  copy  of  the  writ  of  summons, 

lb. 

SUNDAY. 

Interlocutory  judgment,  for  want 
of  a  plea  was  signed  on  the  26th  of 
May.  On  a  motion  to  set  aside  the 
judgment,  it  appeared  that  the  €lueen*s 
birth-day  fell  on  Sunday  the  24th  of 
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TAXATION. 


May,  but  was  kept  on  the  next  day, 
the  25th.  The  time  for  pleading  ex- 
pired on  the  25th:  Held,  that  the 
judgment  yraa  rightly  signed.  Wil^ 
kinsoH  V.  Britton^  825 

SUPERSEDEAS. 
See  Error,  2. 

SURPLUSAGE. 
See  Affidavit,  S. 

SURPRISE. 

1.  Where  a  cause  which  was  ex- 
pected to  last  the  whole  day  was  post- 
poned, and  an  indictment  for  libel, 
which  stood  next  in  the  paper  was 
tried  out  of  its  turn,  and  the  defend- 
ants were  found  guUty,  the  Court  re- 
fused a  n.ew  trial,  on  the  ground 
of  surprise.  The  Queen  v.  Richardson 
and  Others,  571 

SURRENDER. 

1 .  The  steward  of  a  manor  is  not 
bound  to  accept  a  general  surrender 
of  tenements,  without  describing  par- 
ticularly what  the  tenements  are, 
although  the  proposed  surrender  refers 
to  a  previous  surrender,  in  which 
there  was  a  description  of  the  te- 
nements. Regina  v.  The  Lord  of  the 
Manor  of  Bishop's  Stoke,  608 

2.  Semble,  that  it  is  a  good  custom 
for  the  steward  to  prepare  all  surren- 
ders in  a  manor  for  a  reasonable 
fee.  lb, 

TAXATION. 

See  Attorney  (Bill  of),  1,  2,  3. 
Executor. 
Plea  (of  Set-off). 

1.  The  rule  for  referring  it  to  the 
Master  to  tax  the  costs  of  taxation 
against  an  attorney  is  absolute  in  the 
first  instance,  and  the  form  of  the  rule 
is  that  the  attorney  shall  pay  the 
costs  when  taxed  to  his  client  Neale 
V.  PosUethwaite,  100 


TAXATION. 

2.  An  attorney  must  pay  the  costs 
of  taxation  if  more  than  one-sixth 
is  taxed  o£f,  although  bis  client  has 
not  paid  the  amount  of  the  taxed 
costs.  /6. 

3.  An  attorney  having  been  em- 
ployed to  prepare  deeds,  &c.,  securing 
the  payment  of  an  annuity  by  L.  to 
P.,  and  the  terms  of  an  agreement 
prepared  by  him,  being  that  L.  shonld 
pay  all  the  expenses  relating  to  the 
transaction,  the  Court  held,  that  al- 
though another  attorney  was  em- 
ploy^ by  L.,  to  witness  Uie  execution 
of  a  warrant  of  attorney  on  his  behalf^ 
in  the  course  of  the  transaction,  the 
attorney  first  engaged  was  compell- 
able to  deliver  his  bill  to  L.,  far  the 
purpose  of  taxation.  Patnl^v.  Lm- 
sell,  850 

4.  Where  on  taxation  it  appears 
than  an  attorney  has  been  overpaid  by 
his  client,  but  the  usual  clause  re- 
quiring the  attorney  to  refund  any 
sum  found  to  have  been  overpaid,  ia 
omitted  in  the  order  for  taxation,  the 
Court  will  not  afterwards  supply  the 
omission.     Peace  v.  Jones,  314 

5.  The  rule  of  this  Court  which  re- 
quires the  delivery  of  a  copy  of  the 
bill  of  costs,  and  .a£Sdavit  of  increase 
one  day  previous  to  taxation  is  not 
complied  with  by  one  day's  previoiis 
delivery  of  the  copy  of  an  affidavit  of 
increase'  not  sworn  until  the  day 
of  taxation.    Todd  v.  FeUin^ham,  372 

6. 'After  action  brought  upon  an 
attorney's  bill,  containing  any  taxable 
item,  the  Court  will  relier  it  for  taxa- 
tion, without  requiring  the  usual  un- 
dertaking to  pay  the  amount  which 
may  be  found  to  be  due. 

AUter,  where  the  bill  contains  no 
taxable  item.     Wmams  v.  Qriffiik, 

414 

?•  Where  an  attorney's  bOl  is  re- 
duced on  taxation  by  3s.  Ad»,  less 
than  one-sixth,  the  Court  will  not 
allow  him  the  costs  of  taxation.  Da- 
vison V.  AUen.  673 
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TAXATION,  (NOTICE  OF). 
See  Taxation,  5. 

A  notice  to  attend  taxation  at 
Westminster  is  good  during  term. 
Blake  Y.  Warren,  173 

TENANT  RIGHT. 
See  Fines  and  Recoveries. 

TENDER. 
See  Costs,  5. 

1.  If  a  tender  is  made  by  a  cheque 
contained  in  a  letter  requesting  a  re- 
ceipt  in  retnm,  and  the  plaintiff  sends 
back  the  cheque,  and  without  ob- 
jecting to  the  nature  of  the  tender, 
demands  a  larger  sum,  it  is  a  good 
tender.     Jones  v.  Arthur,  442 

2.  'M  am  instructed  by  the  de- 
fendant to  say  that  152.  is  more  than 
is  due,  but  that  you  may  have  it,"  is 
a  good  tender,  the  money  being  pro- 
duced.    Thor^^  V.  Burgess,  603 

TERMS. 

1.  Where  a  defendant  is  under 
terms  to  accept  short  notice  of  trial 
for  the  first  sittings  in  term,  and  the 
plaintiff,  without  any  default  on  the 
part  of  the  defendant,  is  unable  to 
reply,  so  as  to  g^ve  such  notice,  a 
short  notice  of  trial  for  the  second 
sittings  is  irregular.    White  v.  Clarke, 

730 

2.  In  an  action  by  the  holder  of  a 
check,  the  defendant  being  under 
terms  of  pleading  issuably,  pleaded 
that  the  consideration  for  the  check 
was  money  won  from  the  defendant, 
by  one  H.  B.,  by  gaming.  Held,  not 
an  issuable  plea.  Humphreys  v.  The 
Earl  of  Waldegrave,  768 

3.  Where  a  party  is  under  terms 
of  pleading  issuably,  the  usual  judge's 
order  for  leave  to  plead  several  mat- 
ters is  no  excuse  for  a  non-issuable 
plea.  Ih. 


TIME,  (ALLEGATION  OF). 
See  Inquisition  (of  Coroner),  1,  2. 

TIME,  (CALCULATION   OF). 
See  Arbitration,  10. 
Attaohmbnt,  5. 
Sunday. 

1.  Where  a  plaintiff  obtiuns  an 
order  to  amend  his  declaration  to 
which  the  defendant  has  demurred, 
and  the  latter,  at  the  same  time,  ob- 
tains an  order  for  time  to  plead,  that 
time  must  be  calculated  from  the  time 
that  the  plaintiff  amends*  and  not  from 
the  date  of  the  order  for  time,  although 
the  latter  order  does  not  refer  to  tibe 
former.     Davies  v.  Stanley,  433 

2.  In  a  notice  of  action  against  a 
magistrate,  under  the  24  Geo.  2,  c. 
44,  s.  1,  the  time  must  be  computed 
exclusive  both  of  the  day  of  giving 
notice  and  of  bringing  the  action. 
Young  v.  Higgon,  Esq.,  212 

3.  A  rule  to  plead,  was  entered  at 
the  Rule  Office,  on  the  23rd  of  May, 
at  three  o'clock  in  the  afternoon  ;  on 
the  same  evening,  at  six  o'clock,  a  de- 
claration and  demand  of  plea  were  de- 
livered to  the  defendant ;  on  the  28th, 
at  half-past  eleven  o'clock  in  the 
morning,  the  phdndff  signed  judg- 
ment, for  want  of  a  plea.  Held,  that 
the  judgment  was  regular.  Chapman 
v.  Davis,  831 

TIME,   (FOR    PLEADING), 
See  Plradino,  (Timb  for). 

TORT. 
See  Amsndmbnt. 

TRESPASS. 

See  Dbscription  (op  Closb). 
Plsas,  (Sbvbral),  6,  8. 

1 .  Where  in  trespass  quare  dausura 
fregit,  the  defendant  pleads  the  gene- 
ral issue,  intending  to  give  the  special 
matter  in  evidence,  by  virtue  of  an  act 
of  Parliament,  if  the  jury  find  less 
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TRUSTEE. 


VARIANCE. 


than  40«.  damages,  the  plaintiff  is  en- 
titled to  costs,  unless  the  defendant, 
in  pleading  the  general  issue,  has  in- 
serted in  the  margin  of  the  plea,  "  by 
statute"  pursuant  to  the  rule  of  T.  T. 
1  Vict.     Jones  v.  Thomas,  99 

2.  In  trespass  for  assault  and  false 
imprisonment  the  defendant  pleaded 
as  to  the  seizing  and  laying  hold  of 
the  plaintiff,  that  it  was  done  to  pre- 
vent a  breach  of  the  peace.  The  jury 
found  a  verdict  for  the  plaintiff,  with 
Is.  damages,  and  the  judge  certified 
under  the  43  Eliz.  c.  6,  s.  2.  Heldf 
that  as  a  battery  was  admitted  on  the 
face  of  the  record,  the  judge  had  no 
power  to  certify,  and  therefore  that 
the  plaintiff  was  entitled  to  his  costs. 
Scruton  v.  Taylor  and  Another^     110 

TRIAL  AT   BAR. 

The  Crown  being  interested  in  a 
cause,  and  refusing  its  assent  to  a  writ 
of  nisi  prius,  upon  the  attorney-gene- 
ral certifying  those  facts  to  the  Court, 
a  trial  at  bar  was  ordered.  Paddock 
V.  Forester^  834 

TRIAL,  (POSTPONING.) 
See  Staying  Procbbdings,  2. 

TROVER. 

See  Amendment,  1. 
Lien. 
Staying  Proceedings,  1. 

TRUSTEE. 

See  Arbitration,  8, 17. 
Protest,  1. 
Security  for  Costs,  2. 

The  plaintiff  declared  on  a  bond 
given  to  him  as  knight  marshal  of  the 
Palace  Court,  which,  after  reciting 
that  the  defendant  was  one  of  the 
bearers  of  the  virges  of  the  said  Court, 
but  conditioned  that  the  defendant 
should  take  sufficient  bail  from  all  de- 
fendants arrested,  and  also  obey  the 
orders  of  the  Court,  it  then  alleged, 
as  a  breach,  that  he  had  taken  insuffi- 


cient bail  in  a  certain  action,  and  had 
disobeyed  an  order  of  the  Coort,  le- 
quiring  him  to  pay  the  amount  of 
debt  and  costs  in  the  said  action. 
Held,  that  the  marshal  was  a  trustee 
for  the  party  damnified,  and  was  en- 
titled as  such  to  recover  the  foil 
amount  of  debt  and  costs.  Lamb  v. 
Vice  and  Others,  360 

TURNPIKE  ROAD. 
See  Sfbgiai.  Sbssionb,  1. 

UNCERTAINTY. 
See  DacLA RATION,  2. 

UNSOUNDNESS. 
See  Particulars,  3. 

USES  (STATUTE  OF). 
See  Profkrt,  2. 

VACATION. 
See  Venditioni  Exponas. 

VARIANCE. 

See  IssuB,  1,  2. 
Lachrs,  2. 

MiSNOMKR. 

Notice  (of  Duhonoue). 
Particulars,  1. 

1.  A  declaration  set  forth  a  pro- 
missory note  for  250^.  made  by  de- 
fendant, dated  the  9th  of  November, 
1838,  payable  to  plaintiff  on  demand; 
at  the  trial,  the  note  produced  in  evi- 
dence, was  a  joint  and  several  note 
for  250^.  made  by  defendant  and  his 
wife,  dated  the  6th  of  November, 
1837i  payable  to  plaintiff,  twelve 
months  after  date,  with  interest.  It 
did  not  appear  that  there  was  any 
other  note  between  the  parties.  Held^ 
that  this  was  a  variance  which  might 
be  amended  at  the  trial.  Beckett  v. 
Dviton,  865 

2.  In  an  action  of  assumpsit,  the 
defendant  pleaded  that  the  plaintiff 
drew,  and  he  accepted  a  bill  for  60/., 
in  satisfaction  of  the  plaintiff^s  de- 


VENUE. 
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xnand.  Held,  that  such  a  plea  was 
not  supported  by  evidence  of  his  hav- 
ing transmitted  to  the  plaintiff  a  blank 
acceptance  for  60/.,-  which,  it  appear- 
ed, was  subsequently  filled  up  by  the 
plaintiff  for  46^.  only.  Baker  ▼. 
Jubber,  538 

VENUE. 

1.  In  support  of  an  application  to 
bring  back  the  venue  from  Lincoln- 
shire to  London,  in  an  action  of  as- 
sault, it  was  sworn  that  the  plaintiff 
and  defendant  were  persons  of  dif- 
ferent political  opinions,  and  that  the 
subject  of  the  assault  had  been  much 
discussed  in  the  local  newspapers ; 
that  the  plaintiff  was  known  to  enter- 
tain opinions  opposed  to  the  existing 
system  of  the  com -laws,  and  had  been 
assailed  by  placards  as  an  enemy  to 
the  farmers;  and  that  the  defendant 
was  intimately  connected  with  the 
conservative  party  in  the  county.  On 
the  other  side  it  was  alleged,  that  the 
newspaper  discussions  had  been  com- 
menced by  the  friends  of  the  plaintiff 
himself,  and  the  allegation  of  his  be- 
ing unable  to  procure  a  fair  trial  was 
denied.  The  Court  refused  to  make 
the  rule  absolute*    Seeley  v.  ElUsoUt 

266 

2.  An  affidavit  by  the  wife  of  de- 
fendant is  insufficient  to  change  the 
venue,  unless  it  appears  that  the  hus- 
band is  too  unwell  to  make  one,  even 
before  a  commissioner,  and  that  she 
understands  the  nature  of  the  action. 
Williams  v.  Higges,  165 

3.  The  venue  was  laid  in  A.  and 
changed  by  the  defendant  to  B.  The 
plaintiff  then  obtained  by  the  defend- 
ant's consent,  an  order  to  change  it  to 
C,  upon  an  undertaking  to  give  ma- 
terial evidence  there.  HeU  that  a 
judge  had  power  to  make  the  order. 
Leach  v.  Swallow ,  199 

VENDITIONI  EXPONAS. 

An  attachment  lies  against  the  sheriff 
for  not  returning  a  writ  of  venditioni 


exponas,  pursuant  to  a  judge's  order 
made  in  vacation,  13  Reg.  Gen.  M.  T. 
3  Wm.  4,  although  that  writ  is  not 
mentioned  in  the  rule.  The  Queen  v. 
the  Sheriff  of  Berkshire,  in  a  cause  of 
AnsHce  v.  Sheppard,  Esq.,  97 

VERIFICATION. 
See  Plba,  8. 

WAIVER. 

See  Ambndmsnt,  3. 

Criminal  Information. 
Mortgagor  and  Mortgagbr. 
NoTiCR  to  Produce,  1. 
Warrant  of  Attorney,  16. 
Writ  of  Trial,  2,  6. 

WAREHOUSEMAN. 
See  RuLB  (Service  of),  3. 

WARRANT  OF  ATTORNEY. 
See  Scire  Facias,  1. 

1.  Where  an  attesting  witness  to  a 
warrant  of  attorney  refused  to  make 
an  affidavit  of  the  execution  to  sup- 
port a  motion  for  judgment  upon  it, 
and  it  appeared  that  he  was  colluding 
with  the  defendant,  the  Court  made  a 
rule  absolute  with  costs  to.  compel 
him  to  do  so.  E*  parte  Morrison  in 
Croft  V.  Lord  Perceval,  94 

2.  To  obtain  judgment  on  a  war- 
rant of  attorney  there  must  be  a  posi- 
tive affidavit  that  the  defendant  is 
alive,  or  has  been  seen  alive  within  a 
reasonable  period ;  mere  inference  is 
not  sufficient,  even  though  it  appears 
that  the  defendant  keeps  oat  of  the 
way.  Personal  service  of  the  rale 
nisi  on  the  defendant  will  be  dispens- 
ed with  where  it  appears  that  he  keeps 
out  of  the  way.  Croft  v.  Lord 
Egmani,  95 

3.  In  order  to  enter  up  judgment 
on  an  old  warrant  of  attorney,  an  affi- 
davit by  the  plaintiff,  stating  the 
money  to  be  still  due,  is  necessary, 
unless  its  absence  is  accounted  for, 
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although  the  defendant  has  agreed  that 
judgment  should  be  entered  up.  Bar^ 
tan  T.  Turner,  122 

4.  In  order  to  sign  judgment  on  an 
old  warrant  of  attorney,  it  is  indispen^^ 
sably  necessary  that  the  warrant  itself 
should  be  produced.  Jacobs  v.  Ne^ 
vUle,  125 

5.  Where  judgment  is  signed  by 
mistake  against  a  married  woman 
alone,  on  a  warrant  of  attorney  given 
by  her  dum  sola,  a  rule  nisi  only  wiU 
be  granted  for  vacating  that  judgment, 
and  assigning  another  against  the  hus- 
band and  wife.     Pocock  v.  Fry,    126 

6.  Judgmetft  may  be  entered  up 
against  a  husband  on  a  warrant  of  at- 
torney given  by  his  wife  dum  sola. 
Higginbotiom  v.  Higginbottomy       126 

?•  Where  a  warrant  of  attorney  is 
given  as  a  security  to  a  person  giving 
a  guarantee,  in  order  to  enter  up  judg- 
ment, it  is  not  necessary  to  swear  that 
any  sum  is  owing  upon  it,  if  it  is 
sworn  that  the  guarantee  is  still  in 
force.     Pickering  v.  CameU,         300 

8.  Where  an  attorney  usually  act- 
ing on  behalf  of  a  defendant,  acts  on 
the  part  of  a  plaintiff  in  preparing  a 
warrant  of  attorney  by  the  former  to 
the  latter,  his  attestation  to  the  instru- 
ment is. not  sufficient  under  1  &  2 
Vict.  c.  110,  ss.  9  and  110.  Rising 
T.  Dolphin,  309 

9.  When  on  the  execution  of  a 
warrant  of  attorney,  there  was  but 
one  attorney  present  who  had  pre- 
viously acted  for  the  plaintiff  and  who 
on  that  occasion  made  out  his  bill  to 
the  plaintiff,  but  delivered  it  to  the 
defendant,  and  was  paid  by  him. 
Held,  that  he  was  not  such  an  attor- 
ney acting  on  behalf  of  defendant,  as 
required  by  1  &  2  Vict.  c.  110,  s.  9. 
Sanderson  v.  Wesiley  and  Waters,  412. 

1 0.  Where  a  defendant  who  is  about 
to  execute  a  warrant  of  attorney,  de- 
clines the  attendance  of  his  own  usual 
attorney,  but  adopts  freely  an  attorney 
suggested  by  the  plaintiff's  attorney, 
that  is  a  sufficient  nomination  of  an 


attorney  by  the  defendant,  parsoant 
to  1  &  2  Vict.  c.  110,  8.  9.  Hale  y. 
Daie,  599 

11.  Under  the  1  &  2  Vict,  c  110, 
8.  9,  it  is  not  requisite  that  the  attor- 
ney, on  behalf  of  a  defendant,  should, 
in  the  first  instance,  be  named  by  him, 
it  is  sufficient  if  he  adopts  the  person 
suggested  by  the  plaintiff's  attorney. 
Taylor  and  Another  v.  NickoU,      242 

12.  If  a  defendant  informs  the  attor- 
ney attending  on  his  behalf,  that  the 
warrant  has  been  read  over  to  him,  and 
that  he  understands  it,  the  attorney 
need  not  read  it  over  and  explain  it  to 
the  defendant!  lb. 

13.  The  mere  fiict  of  a  plaintiff's 
attorney  mentioning  the  name  of  an- 
other attorney  to  the  defendant,  is  no 
ground  of  objection  to  a  cognovit, 
under  the  1  &  2  Vict.  c.  110,  s.  9,  if 
the  defendant  freely  adopts  him. 
Pease  v.  fVells,  626 

14.  The  fact  of  the  plaintiff  paying 
for  the  attendance  of  the  attorney,  on 
behalf  of  the  defendant,  to  witness  a 
cognovit,  pursuant  to  1  &  2  Vict,  c 
110,  s.  9,  is  no  objection  to  its  va- 
lidity, lb, 

15.  A  defendant  having  consented 
to  execute  a  warrant  of  attorney,  and 
the  plaintiff^s  attorney  P.,  prepared 
it,  and  told  the  defendant  that  it  must 
be  signed  in  the  presence  of  some  pro- 
fessional man,  and  that  he  should  pro- 
cure S. ;  the  defendant  attended  at 
the  office  of  P.,  and  there,  in  the  pre- 
sence of  S.,  whose  attendance  P.  had 
requested,  signed  the  warrant  of  at- 
torney. Held,  not  a  sufficient  attes- 
tation under  the  1  &  2  Vict,  c  110, 
s.  9.  Gripper  and  Others  v.  BriS' 
tow,  797 

16.  Semble,  that  a  warrant  of  attor- 
ney, not  exetuted  according  to  the 
provisions  of  the  1  &  2  Vict,  c  110, 
s.  9,  is  void,  and  the  defect  cannot  be 
waived  by  laches.  lb, 

WARRANT  (PRODUCTION  OF). 
See  Plba,  10. 


WRIT,  &c. 


WRIT  OF  TRIAL.      967 


WARRANT  (OF  SPEAKER). 
See  Contempt. 

WARRANTY. 
See  Particulars,  3. 

WESTMINSTER. 
See  Taxation  (Notice  of). 

WITNESS. 
See  Damagbs,  8. 

SUBPOBNA,  1y  2,  3. 

WITNESSES  (COMMISSION  TO 

EXAMINE). 

See  Commission  (to  Examine 
Witnbbsbs). 

WITNESS  (COMPETENCY  OF). 

The  wife  of  an  uncertificated  bank- 
rupt is  not  a  competent  witness,  in  an 
action  by  the  assignees,  to  prove  a 
payment  by  the  bankrupt  to  the  de- 
fendant after  bankruptcy.  FViUiams 
and  Another,  Assignees  of  JVilMam 
Bevan,  a  Bankrupt,  v.  Thomas  WiU 
Uams,  220 

WORK  AND  LABOUR. 
See  Agrbbmbnt,  1 . 

WRIT  OF  TRIAL. 
See  Nonsuit,  1. 

1.  "^^lien  a  counsel  has  been  pre- 
sent at  the  trial  of  an  issue  on  a  writ 
of  trial,  the  Court  will  take  a  state- 
ment of  what  occurred  at  the  trial 
from  the  counsel,  on  moving  to  set 
aside  the  verdict,  without  the  produc- 
tion of  the  notes  taken  by  the  presid- 
ing officer.     Flower  v.  Adams,      292 

2.  A  party  by  opposing  a  summons 
for  a  writ  of  trial  does  not  waive  any 
irregularity  in  the  issue.  MiddleUm 
V.  Hughes,  170 

3.  The  affidavit  verifying  the  notes 
of  the  under  sheriff  on  a  motion  for  a 
new  trial,  must  be  entitled  in   the 


cause.     Thomas  Cohen  v.  John   WiU 
Uams,  Clerk,  418 

4.  Where  it  is  desirable  that  a 
cause,  which  has  been  tried  on  a  writ 
of  trial,  should  be  tried  before  a  judge 
of  the  superior  courts,  an  application 
for  that  purpose  will  be  entertained  by 
the  Court  on  disposing  of  the  rule  for 
a  new  trial,  without  making  a  sepa- 
rate application.  Duddey  v.  Yates,  487. 

5.  Assumpsit.  The  first  count  of 
the  declaration  was  for  damages  sus- 
tained by  the  plaintiff,  in  consequence 
of  the  defendant's  removing  large  quan- 
tities of  hay  off  the  premises,  held  by 
him  of  the  plaintiff,  and  selling  the 
same,  or  consuming  it  elsewhere  than 
on  the  said  premises,  contrary  to  his 
agreement  with  the  plaintiff.  Lawrence 
V.  WUcock,  681 

6.  The  sum  indorsed  on  the  writ 
was  8Z.  18«.  The  jury  returned  a 
verdict  for  the  plaintiff,  with  3il.  1 4«.  2  J. 
damages.  On  motion  to  set  aside  the 
writ  of  trial,  and  subsequent  proceed- 
ings, it  was  held  that  the  sheriff  had 
no  jurisdiction  under  3  &  4  Wm.  4, 
c.  42,  s.  17,  to  try  this  cause,  and 
that  the  objection  was  not  taken  too 
late,  although  an  assent  to  try  before 
the  sheriff  had  been  given  by  both 
parties,  76. 

7.  The  practice  requiring  the  notes 
of  the  sheriff  or  the  judge  of  an  infe- 
rior Court  of  record,  on  moving  for  a 
new  trial,  does  not  apply  to  cases 
tried  before  the  Recorder  of  Chester. 
Lawlor  v.  Clements,  688 

WRIT  (SERVICE  OF). 

Where  an  action  is  brought  against 
a  writer  to  the  signet,  resident  in 
Edinborough,  as  administrator,  the 
Court  will  not  allow  service  of  the 
writ  of  summons  on  the  person  resi- 
dent in  London,  who  has  acted  as 
agent  in  obtaining  the  defendant's 
letters  of  administration,  to  be  good 
service.     Kerr  v.  Miller,  322 


END    OF    THE   EIGHTH   VOLUME. 


LONDON : 
RAYNEB     AND     HOD6E8,     PBINTBJiS, 

109,  Fetter  Lane,  Fleet  Street. 


60      I70STQ2    ^,00^-BR  4894 


3  bios  0b2  7*10  267 


